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EDITOR^S  REMARKS. 


This  work,  left  in  manuscript  by  the  late  Judge  Eamsay,  is  a 
Digest  or  Alphabetical  Synopsis  of  all  the  judgments  in  Appeal  from 
the  time  the  late  Judge  was  appointed  to  the  bench — that  is  from  the 
year  1813  to  the  fendrof  1886 — illustrated  throughout  by  the  learned 
judge's  own  nates  ahd  Opinions  On  the  first  sheet  of  the  manuscript 
are  the  wore 

"  Commence  le  7  Avril  1884,  lundi  de  la  semaine  sainte," 

so   that    we  may  assume    that  the  work  occupied  all  the   leisure 
time  of  the  learned  Judge  during  a  period  of  nearly  three  years. 

As  far  as  possible  it  is  published  in  the  condition  in  which  it  was 
left.  Although  the  Judge  evidently  considered  it  finished,  there 
were  naturally  a  number  of  points  here  and  there  overlooked,  and 
which  had  to  be  supplied  as  well  as  possible  from  sources  of  inform- 
ation different  from  those  used  by  the  author.  Other  things  which 
will  probably  be  considered  as  peculiarities,  such  as  the  names  of 
the  judges  in  each  case,  and  of  those  dissenting,  with  occasionally 
the  opinions  of  those  who  dissented,  were  manifestly  intended  to 
remain  and  have  so  been  left. 

The  number  of  unreported  cases  is  unexpectedly  large,  comprising 
nearly,  if  not  quite,  one  half  of  the  total  number  of  judgments  in 


VI  EDITORS   REMARK 

Appeal  during  the  last  thirteen  years.  It  need  scarcely  be  pointed 
out  that,  dealing  only  with  the  decisions  of  the  Court  in  which  he 
sat,  aiid  during  the  time  he  sat  in  it,  all  the  judgments  and  references 
cannot  but  be  regarded  as  emanating  from  the  most  reliable  sources. 
As  the  most  important  of  these  judgments  were  carried  to  higher 
courts,  and  there  either  confirmed  or  reversed,  the  Editor  has  seized  ' 
the  opportunity  to  add  in  an  Appendix,  a  list  of  such  cases,  giving 
for  the  first  time  a  collection  of  the  judgments  in  the  Privy  Council 
on  cases  referred  to  in  the  body  of  the  work,  that  is  in  all  cases 
from  this  province  during  the  last  thirteen  years. 

The  work,  it  may  readily  be  believed,  will  be  found  a  most  valuable 
addition  to  the  text  books  of  this  province,  and  a  most  valuable  aid 
to  the  practitioner. 

Montreal,  Sept.  15,  1881. 

C.  H.  S. 
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ABBEBTIATIOKS. 


C.  C— Civil  Code. 

C.  C.  P.— Code  of  Proeodure. 

C.  J. — Chief  Justice. 

Dec.  d'A. — Decisions  de  la  Oour  d'Appel. 

Dis. — Dissenting. 

J. — Lower  Canada  Jurist. 

Leg.  News. — Legal  News. 

M.— Montreal. 

M.  C— Municipal  Code. 

M.  L.  E. — Montreal  Law  Eejjorts'. 

Q. — Quebec. 

Q.  L.  E. — Quebec  Law  Eeports. 

Eep. — Eepoi'ted. 

Eev.  Leg. — Eevue  Legale. 

S.  C. — Superior  Court. 

S.  C.  Eep. — Supreme  Court  Eeports. 


RAMSATS  APPEAL  CASES. 


ABANDONMENT — Is  the  act  of  giving 
up  or  deserting ;  but  specially  in  law, 
abandonment  is  the  notice  given  to  ihe 
insurer  by  the  assured  in  cases  of  ma- 
rine insurance,  where  there  is  a  con- 
structive total  loss,  that  the  latter  aban- 
dons to  the  former  all  interest  in  the 
thing  insured.  C.  C.  2538,  2543.  It  is 
also  applied  to  the  discontinuance  or 
withdrawal  of  a  suit  in  a  jury  trial. 
C.  C.  P.  395 ;  and  to  the  cession  made 
by  a  debtor  arrested  on  capias.  C.  C.  P. 
363.  Any  person  having  a  common  right 
in  a  wall  may  abandon  his  share  in  it 
and  renounce  to  its  use,  and  thus  avoid 
contributing  to  its  repair  C  C.  513  c. 
'Action — Capias— Insurance  {^Marine) — 
Judgment. 

ABDUCTION.— Is  applied  to  the  un- 
lawful taking  away  of  a  woman  or  girl 
by  force  or  fraud.  Special  statutes  de- 
fine and  fix  punishments  .  for  these 
oifences. 

"  Where  any  woman  of  any  age  has 
any  interest,  whether  legal  or  equit- 
able, present  or  future,  absolute,  con- 
ditional or  contingent  in  any  real  or 
personal  estate,  or  is  a  presumptive 
heiress  or  co-heiress  or  presumptive 
next  of  kin,  or  one  of  the  presumptive 
next  of  kin  to  any  one  having  such  in- 
terest, whosoever  fi  om  motives  of  lucre, 
takes  away  or  detains  such  woman 
against  her  will  with  intent  to  marry 
or  carnally  know  her,  or  to  cause  her 
to  be  married  or  carnally  known  by  any 
other  person ;  and  whosoever  fraudu- 
lently allures,  takes  away  or  detains 
such  woman,  being  under  the  age  of 
twenty-one  years,  out  of  the  possession 
and  xgainst  the  will  of  her  father  and 
mother,  or  of  any  other  person  having 
the  lawful  care  or  charge  of  her,  with 
intent  to  marry  or  carnally  know  her 
or  to  cause,  her  to  be  mariied  or  carn- 
ally known  by  any  other  person  is 
guilty  of  felony,  and  thall  be  liable  to 
be  imprisoned  in  the  penitentiary  for 
any  term  not  exceeding  fourteen  years 


and  not  less  than  two  years, — or  to  be 
imprisoned  in  any  other  gaol  or  place 
of  confinement  for  any  term  less  than 
two  years,  with  or  without  hard  labour ; 
and  who-oever  is  convicted  of  any 
ofience  against  this  section  shall  be  in- 
capable of  taking  any  estate  or  interest, 
legal  or  equitable,  in  any  real  or  per- 
sonal property  of  such  woiuan,  or  in 
which  she  has  any  such  interest,  or 
which  shall  come  to  her  as  such  heiress, 
co-heiress  or  next  of  kin  as  aforesaid ; 
and  if  any  such  marriage  as  aforesaid 
shall  have  taken  place,  such  property 
shall,  upon  such  conviction,  be  settled 
in  such  manner  as  the  Court  of  Chan- 
cery in  Ontario,  the  Supieme  Court  in 
Nova  Scotia  or  New  Brunswick,  or  the 
Superior  Court  in  Quebec,  shall  ap- 
point, upon  any  information  at  the  suit 
of  the  Attorney  General  for  the  Prov- 
ince in  which  the  property  is  situated. 
32-33  Vic.  ch.  20,  s.  54. 

"  Whosoever  by  force  takes  away  or 
detains  against  her  will  any  woman,  of 
any  age,  with  intent  to  marry  or  carn- 
a  ly  know  her,  or  to  cause  her  to  be 
married  or  carnally  known  by  any  other 
person,  is  guilty  of  felony,  and  shall  be 
liable  to  be  imprisoned  in  the  penitent- 
iaiy  for  any  term  not  exceeding  fourteen 
years  and  noi  less  than  two  years, — or 
to  be  imprisoned  in  any  other  gaol  or 
place  of  confinement  for  any  term  less 
than  two  years,  with  or  without  hard 
labour.  "  Id.  s.  55 


"  Whosoever  unlawfully  takes  or  cau- 
ses to  be  taken  any  unmarried  girl 
being  under  the  age  of  sixteen  years, 
out  of  the  possession  and  against  the 
will  of  her  father  or  mother  or  of  any 
other  person  having  the  lawful  care  or 
charge  of  her,  is  guilty  of  a  misdemea- 
nor, and  shall  be  liable  to  be  imprison- 
ed in  any  gaol  or  place  of  confinement, 
other  than  a  penitentiary,  for  any  term 
less  than  two  years,  with  or  without 
hard  labour. "  Id.  s.  56. 
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ABSENTEK 


ABSENTEE.— An  absentee,  within  the 
meaning  of  title  fourth,  bk.  1,  C.  C,  is 
one  who  having  had  a  domicile  in 
Lowfr  Canada  has  disappeared,  without 
any  one  having  received  intelligence 
of  his  existence.  C.  C.  86. 

But  persons  who  never  had  a  domi- 
cile are  sometimes  subjected  to  the 
same  liability  as  absentees.  So,  if  the 
deiendaiit  has  left  his  domicile  in  Low- 
er Canada,  or  has  never  had  such  domi- 
cile, but  has  property  there,  upon  a  re 
turn  stating  that  he  cannot  be  found  in 
the  rii.-trict,  may  be  ordered  to  appear 
within  two  months.  C.  C.  P.  68. 

Without  prejudice  to  the  foregoing 
mode  of  summons,  a  defendant  who  has 
not  and  who  never  had  any  domicile  in 
the  Province  of  Quebec,  but  who  re- 
sides in  the  Dominion  of  Canada, 
may  be  served  with  summons  at 
his  domicile,  leave  being  granted  by 
the  judge  or  propt-r  officer,  on  affidavit, 
(1)  if  he  h«s  property  in  the  Province 
.  of  Quebec,  or  (2)  when  the  cause  of 
action  arose  there. 

But  an  action  for  the  liquidation  of  a 
partnership  begun  in  Jersey,  whose 
chief  place  of  business  was  there,  can- 
not be  instituted  in  this  Province,  by  a 
person  having  no  domicile  and  who 
never  had  any  domicile  here,  but  was 
domiciled  and  resident  in  Jersey  against 
co-partners  who  likewise  have  not  and 
never  had  any  domicile  here,  the  cause 
of  action  (the  alleged  dissolution  of 
partneiship)not  having  arisen  here,  and 
the  jiarties  not  having  been  personally 
served  here,  although  the  said  partner- 
ship had  carried  on  business  in  this 
Province  and  was  possessed  of  property 
here.  Gosset  &  i?o6tnQ.  Judgment  con- 
firming 18  June,  1876.  Sir  A.  A.  Doiion, 
C.  J.,  Monk,  Kamsay,  Sanborn  and  Tes- 
sier,  JJ.,  Monk  and  Kamsay,  JJ.,  dis. 
Rep.  2  Q.  L.  R.  91. 

One,  who  never  had  any  domicile  in 
Lower  Canada,  cannot  be  called  in  by 
adverti-ement,  under  art.  68  0.  C.  P., 
because  it  is  alleged  that  he  is  the 
owner  of  a  6on,  if  the  bon  be  not  pro- 
duced, and  if  it  does  not  appear  by  the 
pleading  and  proof  what  the  nature  of 


ACCESSORY  * 

the  bon  was,  nor  to  whom,  nor  where  it 
is  payable,  nor  without  pi  oof  that  the 
bon  is  in  existence  and  that  it  was  the 
property  of  the  defendant  at  the  time 
of  the  institution  of  the  action.  Poirier 
&  //orefflM,  judgment  reversing  21  Dec, 
1876.  LSir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn  and  Tessier,  JJ.  v. 
Bon Prom.   Note — J  ueisdiction — SBaj- 

VIGK  BY  ADVERTISEMENT — SUMMONS. 

ACCEPTANCE.— Is  the  signification 
in  the  form  required  by  law  of  one's 
willingness  to  be  bound  contractually. 

V.    COMMDNITY BiLL    OF     EXCHANOB 

Gift — Legacy — Salk  —  Succession  (un- 
der Benefit  of  Inventory) — Transfer. 

The  acceptance  of  an  indication  of 
payment  by  a  person,  not  authoiized, 
does  not  make  it  a  perfect  delegation, 
so  as  to  prevent  the  vendor  from  ac- 
cepting payment  from  the  purchaser. 
Gerin-Lajoie  &  Desaulniers.  Q.  Judg- 
ment confirming,  7  Dec.  1^81.  Sir  A.  A. 
Dorion  C.  J.,  Kamsay,  Tessier,  Cross, 
Baby,  J  J.  2  Dec.  d'A.  241. 

ACCESSION.— The  right  of  the  owner- 
to  all  his  property  produces,  and  to  all 
that  is  joint-d  to  it  as  an  accessory,  is 
called  the  light  of  accession.  C.  C.  An. 
408.    V.  Accessory. 

ACCESSORY. — ^The  accessory  in  civil 
law  is  what  accompanies  the  principal 
thing,  what  joins  itself  to  it  or  iiniu- 
itself  with  it.  Merlin  vo.  acc.essoiri;. 
And  so  as  to  property  all  that  it  pro- 
duces, or  is  joined  to  it,  to  form  part 
of  it,  C.  C.  ai  t.  4u8.  And  so  in  sale  all  tha  i. 
is  designed  for  the  perpetual  use  of 
the  principal  must  be  delivered.  C.  i  . 
irt.  1499.  Securities,  privileges  and  hy- 
pothecs are  accessories  of  a  debt.  C.  0. 
art.  1574.  In  criminal  law,  "  an  access- 
ory is  he  who  is  not,  the  chief  actor  iu 
the  ofience,  nor  pre-cnt  at  its  perl'orm- 
ance,  but  is  someway  concerned  iherein, 
either  before  or  after  the  fact  com 
mitted."  4  Blackstoue,  35. 

The  accessory  passes  with  the  thing 
sold  ;  but  what  is  an  accessory,  is  a 
matter  of  fact,  and  it  is  not  sufficient  to 
show  that  a  thing  was  used  along  with 
another  thing  to  establish  that  the  ona 
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ACCOUNT 


was  the  accessory  of  the  other.  Bell  & 
Gardener  et  al.  Judgment  confirming, 
14  June,  1878,  Sir  A.  A.  Dorion,  C.  J., 
Bamsay,  Tessier,  Cro^s,  JJ.,  Monk,  J., 
dis. 

Article  435  C.  C,  does  not  declare 
that  the  property  of  material  belonging 
to  another  is  transferred  to  the  work- 
man whnn  the  added  workmanship  is 
so  important  that  it  greatly  exceeds 
the  value  of  the  material  employed. 
The  workman  has  only  the  faculty  of 
retaining  the  thing  on  paying  the  owner 
the  price  of  the  material,  and  thus  be- 
•coming  the  owner.  Beard  &  Milliken. 
Judgment  confirming,  31  Oct.  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ram -ay. 
Cross,  Baby,  JJ.,  Rep.  6  Leg.  News, 
381.  (1) 

And  so  where  settlers,  in  good  faith, 
cut  timber  included  in  the  timber 
reserve  of  another,  made  it  into  logs 
and  drew  it  to  the  jet4e  for  trans- 
portntion,  and  the  logs  were  seized  by 
the  owner  of  the  reserve,  and  the  v^alue 
of  the  standing  timber  was  nbout  $310, 
and  the  va'ue  of  the  logs,  including  the 
cost  of  transport  to  the  jet4e,  was  four 
times  as  great,  the  seizure  will  be 
maintained  and  the  party  who  made 
the  logs  will  be  ordered  to  deliver 
them  up  unless  he  pays  $310,  the  value 
of  the  standing  timber,  (arts.  434-5 
C.  C.)  Reynor  et  ah  &  Thompson,  Q. 
Judgment  confirming  as  regards  the 
seizure,  but  reforming  as  regards  the 
amount,  the  S.  C.  having  made  appel- 
lants liable  for  the  va  ne  of  the  loss, 
instead  of  the  value  of  the  standing 
timber,?  Dec,  1 882.  Sir  A.  A.  Dorion,C.J.. 
Ramsay,  Tessier  Cross,  Baby,  J  J.  (2) 
Rep.  3  Deo.  d'.A.  75,  5  Legal  News  421, 
12  Rev.  Leg.  150. 


(1)  Note.  Article  434,  C.  C.  saysi,  "  was 
the  owiK-r,"  and  art.  435,  C.  C.  .says,  the 
workmanship  is  ifera  considered  as  "  thu  prin- 
cipal part."  The  chief  justife  treated  these  as 
vices  cU  redaction  which  the  doctrine  must 
correct. 

(2)  Note.  This  Court  appears  to  have  made 
no  distinction  between  the  cost  of  transport 
and  workinauship.  Possibly  it  did  not  signify 


ACCOUNT Ts  the  statement  furnish; 

ed  by  one  who  ha*,or  has  had,  the  adtni- 
nistrati'in  of  the  property  of  another, 
or'  in  which  another  has  an  interest,  or 
on  whom  such  administration  devolves 
by  law,  and  who,  in  the  language  of  the 
civil  law,  is  called  complahle.  "  Every 
tutor  is  accountable  for  his  administra- 
tion when  it  has  terminated."  C.  C.  art. 
308.  And  in  certain  cases  before  it  has 
terminate  I,  C.  C.  art.  309.  "  Upon  the 
dissolution  of  the  partnership,eaoh  part- 
ner or  his  legal  representative  may  de- 
mand of  his  co-partneisan  account  and 
partition  of  the  property  of  the  part- 
nership ; "  &c.  C.  C.  art.  1898.  v.  Com- 
munity— Beneficiary  heir. 

Where  an  account  has  been  rendered 
and  accepted,  the  Tutor  cannot  be 
called  upon  to  render  another  account 
without  asking  to  have  the  first  account 
set  aside.  Desgroseilliers  &  Riendeau 
etvir.,  M.  Judgment  reversing,  22  June 
1873.  Dorion,  C.  J.,  Monk,  Ramsay,  San- 
born, Tessier,  JJ. 

An  action  to  account  will  be  dismissed 
on  demurrer  if  it  appear  by  the  allega- 
tions of  the  declaration  that  the  Defen- 
dant has  accounted,  and  that  there  has 
been  a  settlement,  if  there  bo  no  con- 
clusions to  set  the  settlement  aside. 
Chevalier  &  Ciivillier  et  al,  M.  Judg- 
ment confirming,  21  June  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.,  Rep.  2  Leg.  News  239. 

Where  an  administrator  has  ren- 
dered an  account  to  his  ward,  and  paid 
over  the  balance  apparently  due  to  her, 
which  accoimt  and  balance  have  been 
accepted  by  her,  she  cannot  sue  for  a 
new  account  without  conclusions  to  set 
aside  the  former  account.  Pierce  & 
Butters.  M.  Judgment  re  versing,  17  Dec. 


in  the  particular  case  ;  and  at  all  events,  the 
carriage  of  an  article  from  a  place  where  it 
has  little  or  no  commercial  value  to  a  place 
ffhere  it  must  almost  necessarily  be  brought, 
and  on  whiv  h  its  main  value  depends,  seem  to 
stand  on  the  same  footing  as  the  workman- 
ship. However,  the  articles  do  nor,  say  so, 
aii.t  it  would  be  easy  to  suggest  extreme  cases 
where  it  would  he  difficult  to  maintain  the 
doctrine  extended. 


ACCOTINT 


ACCOUNT 


1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Eep.  3  Leg. 
News,  28  &  24  J.  167. 

Le  tuteur  dont  la  tutelle  a  ete  annu- 
lee,  et  qui  a  rendu  un  compte  de  son 
administration  aux  nouveaux  tuteurs, 
qui  lui  ont  succede,  et  qui  ont  regu  les 
pieces  justificatives,  et  le  reliquat  de 
compte  reconnu  par  le  rendant  compte, 
n'est  pas  tenu  de  rendre  un  autre 
compte  en  justice,  et  que  les  nouveaux 
tuteurs  qui  u'ont  pas  accepte  le  compte 
qui  leur  a  ete  rendu  avec  les  formalites 
requises  par  la  loi,  n'ont  d'action  que 
pour  debattre  et  faire  reformer  le 
compte  presents,  et  non  une  action  en 
reddition  de  compte.  Methot  &  Du- 
fort  el  vir.  Q.  Judgment  reversing,  8 
Oct.  1883.  Sir  A.  A.  Dorion,  C.  J.,  Kam- 
eay,  Tessier,  Cross,  Baby,  JJ.  Kep.  3 
Dec.  d'A.  262. 

Where  an  administrator  has  account- 
ed he  will  not  be  ordered  to  account 
again  because  certain  vouchers  are 
wanting.  The  obligation  to  produce 
vouchers  is  to  produce  those  the  admi- 
nistrator has,  but  he  may  justify  his 
payments  by  other  legal  evidence. 
Hart  &  Hart.  Judgment  confirming  17 
Dec.  1879.  Sir  A.  A.  Dorion  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross  J  J.  Eep .  3  Leg. 
News,  24,  and  24  J.  161. 

The  Secretary  Treasurer  of  a  building 
Society  who  has  left  the  service  of  the 
Society  and  handed  over  all  his  books 
and  vouchers  to  the  Society  is  entitled 
to  a  judgment  discharging  his  security 
and  to  radiate  the  hypothec  on  his  pro- 
perty given  as  security  for  his  faithful 
administration,  within  a  delay  fixed  by 
the  Court,  and  in  default  of  giving  such 
deed  the  judgment  to  stand  therefor. 
La  SocUti  Permanente  de  Construction 
&  Longtin.  Judgment  contirming,  22 
June  1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J. 

Where  the  account  rendered  by  a 
tutor,  or  one  acting  as  tutor,  was 
irregular  and  rendered  without  vouch- 
ers, he  may  be  compelled  to  account 
anew,  by  an  action  seeking  to  set  aside 
the  former  account  as  irregular  and 
fraudulent,  although  there  may  be  a 


notarial  discharge.     Miller  &  Coleman 

et    vir Judgment    confirming,    Jun& 

1875,   Dorion,'C.  J.,  Monki  Taschereau, 
Ramtay,  Sanborn,  JJ. 

An  action  to  account  will  lie  against 
the  administrator  of  a  joint-adventure. 

But  the  administrator  will  only  be 
obliged  to  pay  the  reliqvat  de  compte 
in  the  form  in  which  he  obtained  it. 
Thus  he  will  not  be  condemned  to  pay 
the  face  value  of  stock,  unless  he  fails 
to  tender  such  stock  within  a  period  to 
be  fixed  by  the  Court. 

Semble,  it  will  be  presumed  stock  is 
of  the  value  it  bears  on  its  face,  unless 
there  be  evidence  to  the  contraiy. 
Foley  &  Slvart.  M.  Judgment  modifving. 
21  Dec.  1875.  Dorion,  C.  J.,  Monk,"Tas- 
chereau,  Ramsay,  Sanborn,  J  J.  Rep.  20 
J.,  183. 

There  was  a  joint-adventure  for  the 
purchase  of  certain  real  estate  in  the 
name  of  appellant.  The  partners  were, 
on  certain  conditions,  each  to  have  a 
thare.  It  appears  they  left  appellant 
to  bear  the  amount  of  the  acquisi- 
tion, and  he  aiterwards  sold  the  proper- 
ty for  his  own  profit.  Respondent  sued 
for  his  share  of  the  price  of  sale.  The 
appellant  tendered  an  account  of  his 
transaction.  The  action  should  have 
been  to  account,  but  the  appellant 
having  tendered  an  account  covered 
the  irregularity.  Brewster  &  Xainft.  Judg- 
ment confirming  22  Dec.  1879,  Sir  A, 
A.  Dorion  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

The  appellant  brought  suit  against 
the  Respondent,  alleginga  purchase  by 
them  jointly  of  certain  promissory  no- 
tes and  securities  which  the  Respond- 
ent collected  for  their  common  profit, 
the  appellant's  share,  acknowledged  by 
the  Respondent,  being  $713.75  ;  the  ap- 
pellant added  the  common  assumpsit 
counts,  and  prayed  for  an  account  in 
the  usual  form  with  vouchers,  and  that, 
in  default,  the  Respondent  should  be 
condemned  to  pay  the  i-aid  sum  of 
$713.75.  Held,  on  demurrer  that  the 
demand  for  an  account  was  not  war- 
ranted by  the  allegations  of  the  decla- 
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ration,  and  was  not  the  proper  remedy 
tor  the  cause  of  complain  therein 
«tated. 

Semble,  a  party  suing  another  to  account 
in  a  partnership  matter,  is  not  obliged  to 
tender  Hn  account  or  to  declare  that  he 
has  none  to  give.  Michaiid  &  Vezina. 
Judgment  confirming,  7  Deer.  1880.  Sir 
A. A.  Dorion,  (".  J..  Monk,  Ramsay,  Cross, 
JJ.  Rep.  6  Q.  L.  R.,  353. 

Lorsqu'un  assooie  poursuit  un  autre 
associe  en  reddition  de  compte,  il  n'est 
pas  oblige  d'alleguer  qu'il  a  lui-meme 
rendu  compte,  ou  q'l'il  n'en  a  pas  a 
Tendre,  il  Ini  sutfit  d'alleguer  que  le  dp- 
fendeur  a  en  sa  possession  des  biens  ou 
sommes  de  deniers  appartenant  a  la  so- 
•ciete  qui  a  existe  entre  eux,  dont  il  n'a 
pas  rendu  compte. 

A  defaut  par  le  defendeur  de  rendre 
compte  dans  le  delai  lixe  par  le  juge 
ment  qui  lui  aordonne  de  rendre  comp- 
te, le  demandeur  peut  proceder  a  eta- 
blir  lui-meme  un  compte  d'aprps  Parti- 
cle 633  du  Code  de  Procedure  Civile, 
ou  il  peut,  suivant  la  pratique  suivie 
Avant  le  Code,  faire  condamner  le  de- 
fendeur a  lui  payer  soit  une  ou  plu- 
sieurs  provisions  jusqu'a  ce  qu'il  lui  ait 
rendu  compte,  soit  une  somme  defini- 
tive pour  tenir  lieu  du  reliquat  de 
■compte,  a  la  discretion  de  la  Cour. 
Gauthier  &  Iloy,Q,.  Judgment  refusing 
motion  for  leave  to  appeal.  7  Dec. 
]  880,  Sir  A.  A.  Dorion,  C.J .,  Monk.Rnm- 
say,  Cross,  Baby,  J.  J.  Kep.  1  Dec.  d'A., 
149.  10  Rev.  I  eg.  443.  Bourgoin  & 
Plante,  M.,  Judgment  reveising,  22 
March  1 876.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ.  Rep.  9  Leg. 
News,  461. 

In  this  case  there  was  an  incidental 
■demand,  the  Court  below  dismissed 
the  principal  demand  with  costs,  and 
maintained  the  incidental  demand  for 
$37.50  with  costs  in  an  action  for  that 
amount.  This  Court  thought  both  ac- 
tions should  have  been  dismissed,  as 
■nothing  was  due  to  one  or  other  party, 
each  party  paying  his  own  costs  in  both 
«ases  in  the  Court  below,  and  costs  of 
ihls  appe  <1,  and  each  half  of  the  costs 
jOf  the  expertise. 


A^  party  cannot,  by  motion,  obtain 
delay  to  answer  an  action  en  reforma- 
Hon  de  compte  until  a  book  ia  produced 
by  Plaintitf,  the  existence  of  which 
Plaintiflf  deny.  Les  Commissairet 
d£coles  de  Notre  Bame  de  Portnevf  & 
Fournier,  Q.  Judgment  reversing,  7 
Dec.  1882.  Sir  A.  A.  Dorion,  C.J.,Monk, 
Ramsay,  Cross,  Baby,  JJ. 

A  woman  commune  en  biens  with  her 
late  husband,  and  l£gataire  universelle 
en  usufruit  may  bring  an  action  against 
the  partner  of  her  late  husband  for  an 
account  of  the  partnership,  without 
calling  in  the  nv-propri£taires.  Gin- 
gras  &  Dignan,  Q.  Judgment  confirm- 
ing, 5  Dec.  1878,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

Appellant  sued  Respondent  for  an 
account  of  a  raft  sold  for  him  by  Re- 
spi  indent,  who  answered,  that  he  had 
no  account  to  render,  as  the  raft  be- 
longed to  one  Bannerman  to  whom  he 
had  accounted,  and  that  he  owed 
nothing.  Appellant's  pretention  is  that 
the  receipt  he  gave  Respondent  for  an 
advance,  was  in  these  words  :  '•  Please 
hold,  subject  to  the  order  of  Messrs. 
Ross  &  Co.,  my  raft  now  lying  at  your 
cove  and  oblige."  Signed  :  "  John 
Doran."  If  this  stood  alone,  it  would 
be  conclusive,  but  the  whole  trans- 
tion  is  proved.  It  is  established  that 
whatever  was  the  nature  of  the  trans- 
actions between  Bannerman  and  Doran, 
Ross  knew  no  one  but  Bannerman,  and 
that  the  money  was  given  to  Ross  on 
Bannerman's  credit,  and  there  can  be 
no  doubt  Ross  understood  the  raft  was 
Bannerman'.-,  and  that  Doran  left  him 
for  two  years  under  that  impression, 
during  which  time  Ross  settled  with 
Bannerman,  without  any  knowledge  of 
Doran's  claim  to  the  raft.  The  word  my 
raft,  in  the  ordinary  language  of  the 
people,  does  not  necessarily  imply  prot- 
perty,  but  possession.  ( 1 )  Doran  &  Boss, 
Q.  Judgment  conHiming,  5  Oct.  1883, 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 


(1)  Note. — The  Supreme  Court  reveised  the 
decisions  of  the  two  courts. 
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A  judgment  to  account  within  thirty 
days  does  not  become  executory  de 
piano  by  the  lapse  of  the  thiity  days. 
Le  cure  de  Beauhafnois  &  RobiUard, 
M.  Judgment  confirming,  21  June, 
1879.  Sir  A.  A.  Do  ion,  C.  J.,  Monk, 
Bamsay,  Tessier,  Cross,  JJ.  Monk  and 
Tessier,  JJ.,  dis.  Eep.  2  Leg.  News, 
236. 

The  Appellants  by  deed  of  donation 
gave  to  the  Respondent,  their  mother, 
live  pieces  of  property,  subject  to  the 
charge  of  paying  hypothecs  to  the 
amount  of  *50U0,  and  to  the  Appellants 
a  rente  viag&re  of  KSS.  This  continued 
till  the  2nd  February,  1881,  when,  by 
another  deed  the  donation  was  an 
nulled.Respondent  rendered  an  account 
of  the  administration  of  their  property, 
which  they  accepted  "«e  r^servant  le 
droit  de  verifier  le  eompie  des  recetfes, 
alors  a  cellts  produit  par  Vlntim^  et  de 
redamer  de  ce  dernier  d  demande  le 
montaiit  de  loute  errevr  ou  omission  en 
leurfavevr."  The  Appellant  brought 
an  action  for  debt  anil  en  reformation 
de  eompie.  Held  by  the  Superior  Court, 
that  Respondent  was  not  the  mandat- 
ory of  Appellants  when  he  rendered 
the  account,  and  owed  them  no  account, 
and  that  therefore  an  action  en  refor- 
mation de  compte  did  not  lie  against 
him.  On  the  facts  that  the  Defendant 
had  given  Appellants  an  hypothec  ex- 
ceeding what  was  due  them.  Darvcav 
€t  al,  &  Darveati,  Q.  Judgment  con- 
firming, 8  May,  1 884.  Monk,  Ramsay, 
Tessier,  Cros",  Baby,  JJ.,  Ramsay, 
Cross,  J  J.,  were  of  opinion  that  Appel- 
lants were  entitleii  to  have  the  account 
between  them  and  the  Kespondent  re- 
formed, as  it  was  the  basis  of  their 
rights. 

Lorsqu'un  defendeur  poursuivi  pour 
un  etat  de  compte  de  la  gestion  d'un 
immeuble  et  pour  une  somme  reclam^-e 
Bur  la  vente  de  cet  immeuble,  en  vertu 
d'une  convention  speciale,  plaide  au 
premier  chef  de  Taction  qu'il  n'a  jamais 
He  mis  en  demeure  de  rendre  compte, 
mais  qu'il  a  toujours  ete  pret  a  le  faire, 
«t  produit  son  compte  avec  le  plai- 
doyer;  et  plaide  au  second  chef  de 
faction,  qu'il  ne  doit  rien  au  deman- 
deur  en  vertu  de  la  convention  all6- 


guSe  ;  le  compte  accompagnant  le  plai- 
1 1  oyer  ne  sera  pas  rejetp  sur  motion 
comme  ayant  eie  produit  irreguliere- 
ment  et  prematurement.' 

Un  tel  compte  ne  pent  pas  etre  rejer 
te  sur  motion  avant  I'enquete  parce 
que  le  chapitre  des  depenses  contient 
des  items  qui  ne  paraissent  avoir  au- 
cune  oonnexite  avec  la  gestion  de  la 
propri-te  dont  on  demande  compte  r 
Cette  question  ne  pouvant  etre  discutee 
et  decidee  que  sur  un  debat  de  compte. 
Dorion  &  Dorion,  M.  Judgment  rever- 
sing, 26  November,  1884,  Sir  A.  A.  Do- 
rion, C.  J.  Ramsav,  Tessier,  Cross,  Baby, 
JJ.  Reported  M".  L.  R.  I.  Q.  B.  65,  7 
Leg.  News,  397. 

Les  parties  ayant  lie  contestation  sur 
le  merite  du  compte  rendu,  il  n'y  a  plus 
lieu  a  se  plaindie  des  defauts  de  form© 
du  dit  comi^te.  Lamareh'e  &  L'Heu- 
reux,  Q.  Judgment  reversing,  8  Ucto- 
ber,  1885.  Sir  A.  A.  Dorion.  C.  J.,  Ram- 
say, Tessier,  Cross,  Baby,  J  J.,  Rep.  11 
Q.  L.  K.,  342. 

ACCOUNTANT Ts  a  person  skilled 

in  keeping  accounts.  "  In  matters 
where  accounts  have  to  be  rendered  or 
adjusted,  or  which  require  calculations 
to  be  made,  and  in  matters  of  separa- 
tion of  property,  or  partition  of  com-r 
munity  or  succession,  the  Court  may 
refer  the  case  to  one  or  more  persons 
skilled  in  such  matters  ;  "  C.  C.  P.  340. 
V.  Experts. 

ACQUIESCENCE. — In  its  widest  sense 
acquiescence  is  any  adhesion  of  a  per- 
son to  a  thing  done.  It  seems,  how- 
ever,it  is  only  usual  to  apply  it  to  certain 
contracts  which  expressly  recognize  a 
state  of  things  as  binding.  Technically, 
therefore,  it  is  for  the  most  part  ap- 
plied to  an  implied  assent.  The  liabi'- 
iity  to  be  inruried  by  acquiescence  can 
only  be  established  by  such  proof  as 
would  establish  an  obligation  for  a  like 
matter.  An  arquiescence  which  would 
have  the  eifect  of  resiliating  another 
contract  or  creating  a  new  obligation', 
can  only  be  proved  as  a  contract  can  bo 
proved.  But  a  right  may  sometimes  bft 
lost  by  acquiescence  in  a  state  of  thing* 
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incompatible  with  the  continued  Exist- 
ence of  such  right.  Pleading  over  to 
the  nierita  of  an  action,  is  such  an  ac- 
guiescemen^  in-a  judgment  dismissing  an 
exception  d  la  forme,  that  leave  to  ap- 
peal will  be  refused.  Coti  vs.  McGreevy, 
Q.  Judgment  7  Sept.,  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Kamsay,  San- 
born, J  J. 

Acquiescence  covers  iregularities  of 
procedure.  Beavehamp  <fe  Leiourneaii, 
M.  Judgment  confirming,  27  Nov.  1884, 
Monk,  Kamsay,  Tessier,  CrosSj  Baby,  JJ. 

A  party  who  pays  the  amount  of 
judgment,  without  special  protest,  lifter 
his  arrest  and  while  in  prison,  will  not 
beheld  by  such  payment  to  have  ac- 
quiesced in  thejudgment,  so  as  to  take 
away  his  right  of  appeal,  particularly 
where  he  had  given  instructions  to 
institute  appeal.  Ouimet  &  Lafond,  M. 
Judgment,  March,  1874.  Taschereau, 
Bamsay,  Sanborn,  Loranger,  JJ. 

And  where  an  action  was  brought  to 
have  an  assessment  roll  to  defray  the 
cost  of  an  improvement  declared  null 
and  void,  and,  after  the  institution  of 
the  action.  Plaintiff  had  paid  the 
amount  for  which  he  was  assessed,  in 
order  to  be  relieved  fiom  an  execution 
which  had  issued  against  his  effect?, 
such  payment  was  not  an  abandonment 
of  his  right  to  have  the  roll  declared 
null  and  void  as  far  as  he  was  concerned, 
for  he  paid  under  compulsion,  and  did 
not  acquiesce.  Bisson  &  The  City  of 
Montreal.  M.  Judgment  reversing,  22 
Sept.,  1879.Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Baunsay,  Tessier,  JJ.  Tessier,  J.,  dis. 
Rep.  25  J.  306,  10  Eev.  Leg.  100,  2  Leg. 
News  341. 

Proof  of  acquiescence  in  judgment 
appealed  from  will  be  ordered  in 
appeal  Jordan  &  Jetti,  M.,  judgment 
ordering  proof.  M.  September,  1875, 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  J  J. 

Where  a  petition  has  been  filed 
praying  the  dismissal  of  an  appeal  on 
the  ground  of  acquiescence,,  and  alBda- 
'yits  are  filed  in  support  and  against  the 
application  of  a  contradictory  character. 


leave  will  be  granted  to  cross-examine 
the  deponents.  Hotte  &  Champagne, 
M.,  Judgment,  19  November,  1882.'  Sir 
A.  A.  l5orion,  C.  J ,  Monk,  Ramsay, 
Cross,  Baby,  J  J.,  Rep.  25  J.  227,  2  Dec. 
d'A.  127. 

Where  there  were  irregularities  in 
the  proceedings  of  arbitrators,  and  one 
of  the  parties  to  the  submission  took 
advantage  of  the  award,  knowing  of 
these  irregularities,  he  will  be  held  to 
have  acquiesced  in  the  proceedings. 
Lepine  &  Fiset.  Q.  Judgment  confirm- 
ing, 8  Sep.,  1878.  Sir  A.  A.  Doiion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J  J. 
Rep.  10  Rev.  Leg.  153. 

And  although  an  appeal  cannot  be 
brought  m  the  name  ot  a  dead  person, 
if  the  representatives  have  come  in  and 
taken  uj,  the  instance,  without  objec- 
tion, the  irregularity  will  be  covered. 
Hagariy  &  Morris,  M.  Judgment,  21 
Sep.,  1874.  Dorion,  C.J.,  Monk,  Tas- 
chereau, Ramsay,  Sanborn,  JJ.  Rep.  & 
J.  103. 

Where  a  person  by  error  takes  more 
stock  in  a  joint  stock  company  than  h^ 
intended,  and  had  sought  to  be  relieved 
of  the  subscription  immediately  after, 
but  on  persuasion  took  no  further 
steps,  and  afterwards  received  a  divid- 
end on  the  whole  stock,,  he  will  be  held 
to  have  acquiesced  in  the  subscription. 
Cot4  &  Standard  Insurance  Company, 
Q.  Judgment  confirming,  8  March,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tessier,  Cross,  JJ.  Tessier,  J.,  dis.  Kep. 
6  Q.  L.  K.  147,  10  Kev.  Leg.  289. 
Reversed  in  Supreme  t^ourl.  6  S.  C.  R. 
193. 

Where  a  building  society  has  con- 
tracted under  legi-lation  by  the  Pai:- 
liament  of  Canada,  it  will  not  be  allowed 
to  repudiate  its  obligations  under  pre- 
text that  the  act  of  Parliament  was 
beyond  the  legislative  powers  of  Par- 
liament. La  Cie.  de  Villas  da  Cap 
Gibraltar  &  Hughes,  M.  Judgment 
confirming,  2  March,  1883.  Monk,  Kam- 
say, Tessier,  Cro-s,  Baby,  J  J.,  Cross,  J., 
dis.  Kep.  3  Dec.  d'A.  175,  Confirmed 
in  the  Supreme  Court. 
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ACTION. Is  used  in  law  to  designate 

the  legal  proceedings  taken  by  the 
plaintifif  to  assert  a  right.  Hence.it 
is  frequently  employed  for  the  whole 
gtiit  at  law. 

§1.  Who  may  sue. 

§2.  Eight  op  action. 

§3.  Res  judicata. 

§4.  Litispendence. 

§5.  Discontinuance. 

§6.  Who  mav  be  sued. 

§7.  When  action  may  be  beouoht. 

§8.  Actions  akb  of  thkeb  kinds. 

Peksonai. — Keai. — Mixed. 

§9.  Where  action  may  be  brought. 

§10.  Cumulation  of  actions. 

§11.'  MiSCKLLANEOUS. 

§1.  Who  may  sub 1.  "  No  person  can 

bring  a  suit  at  law  unless  he  has  an 
interest  therein. '  C.  C.  P.  13.  This  is 
inexact.  Neither  Prevot  de  la  Jannes 
nor  Pigeau  says  anything  of  the  kind. 
"  Le  fondement  de  toute  action  c'est  le 
.droit;"  and  he  who  sues  without  such 
right  will  be  declared  non  recevable. 
"  Ces  causes  {de  non  recevoiri  sent  pour 
V ordinaire,  ou  quHl  n^a point  dHnUr&l, 
ou  gu'il  n  a  point  de  quality,  ou  Viin  et 
I' autre  ensemble." 

"  No  pei'.son  can  be  party  to  a  suit 
•who  has  not  the  free  exercise  of  his 
rights,  save  where  special  provisions 
apply.  Those  who  have  not  the  free 
exercise  of  their  rights  must  be  re 
presented,  assisted  or  authorized  in  the 
manner  prescribed  by  the  laws  which 
regulate  their  particular  status  or  ca- 
pacity." U.  C.  P.  14. 

"  No  person  can  use  the  name  of 
another  to  plead,  except  the  Crown 
through  its  recognized  officers.'  C.  C.  P. 
.18.  And  probably  now  the  local  legis- 
lature of  the  Province  of  Quebec,  as 
exercising  sovereign  powers.  "  Tutors, 
curators  and  others  representing  those 
who  have  not  the  free  exerci-e  of 
their  rights,  plead  in  their  own  name 
in  their  respective  qualities  "  C.  C.  P. 
19.  If  the  powers  of  a  judicial  adviser 
be  not  defined  by  the  judgment,  the 
.person  to  whom  he  is  appointed  is 
iprohibited  from  pleading  without  the 
assistance  of  such  adviser.  C.  C.  351. 


A  tutor  sues  es  quality  for  his  minor. 
Poissant  &  Eurrette.  M.  Judgment  con- 
firming, 17  Dec,  1879.  Sir  A.  A.  Dorion 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Rep.  3  Leg.  News  12. 

A  curator  to  a  vacant  estate  only 
represents  the  succes-sion  of  the  de- 
ceased, and  he  cannot  bring  action  to 
set  aside  a  deed  made  by  him,  allegmg 
fraud,  for  the  estate  has  no  lawful 
interest  to  set  that  up.  Lamarche  & 
Fame.  M.  Judgment  reversing,  31  Oct. 
1883,  Sir  A.  A.  Dorion  C.  J.,  Monk. 
Ramsay,  Tessier,  Baby  JJ.  Rep.  3  Dec. 
d'A.265. 

§2.  Right  of  action — A  person  having 
no  interest  in  a  suit  is  non  rece- 
vable in  his  demand.  This  is  what  is 
meant  by  ait.  13  C.  C.  P.  (1) 

In  a  general  sense  it  may  be  said  that 
"right  of  action''  is  co-extensive 
with  interest.  Uood  &  The  Bank  of 
Toronto.  M.  Judgment  confirming,  19 
June,  1880.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Ramsay,  Ross,  JJ.  Rep.  3  Leg. 
News  234. 

Campbell  gave  a  mortgage  for  $25,- 
000  to  Lucy  Jane  Stevens,  his  wife,  for 
the  price  of  the  stock-in-trade  belong- 
ing to  her  in  a  partnership  which  had 
existed  between  her  and  one  Charles 
Hagar,  including  from  $10,000  to  $11,- 
000  interest  on  said  price.  Campbell, 
subsequently  gave  a  mortgage  on  the 
same  property,  for  $15,000  to  Walter 
Bonnell,  which  mortgage,  Bonnell  trans- 
ferred to  the  Appellant  as  collateral 
security  for  a  note  of  $26,000,  dis- 
counted on  the  same  day,  the  bank  re- 
ceiving at  the  same  time  other  collate- 
rals to  secure  the  payment  of  the  note. 

Campbell  subsequently  gave  a  mort- 
gage to  Brackley  Shaw  for  i||>45,000. 

Lucy  Jane  Stevens  became  a  party 
to  the  deed,  and  granted  to  Shaw  a 
priority  of  hypoihec  over  her  own. 

The  action  is  by  the  Appellants  ai 
creditors  under  the  transfer  of  the  hy- 
pothec from  Bonnell,  to  set  aside  and 


(1)  JI  GTE — It  is  difficult  to  see  in  what  this 
differs  from  sec.  1  iu  which  the  author  objecta 
to  the  statement  of  art.  13  U.  C.  F.     Ed.      • 
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annul,  as  illegal  and  void,  tlie  hypotliec 
by  Campbell  to  his  wife,  and  the  prior- 
ity given  by  the  latter  to  Shaw. 

As  the  Appellant  had  been  paid  the 
full  amount  of  the  note  of  $26,000  for 
which  the  hypothec  of  $15,000  had 
been  transferreil  as  collateral  security 
only,  the  Appellant  had  no  interest  to 
contest  the  hypothec  given  by  Camp- 
bell to  his  wife,  and  the  priority  given 
by  the  latter  to  Shaw. 

The  wife  and  children  of  a  man,  who, 
by  his  father's  will,  inherited  real  estate 
substituted  to  his  children,  to  procure 
him  aliments,  and  which  was  > by  the 
will  declared  to  be  insaisissahle,  cannot 
intervene  in  the  proceedings  in  execu- 
tion of  a  judgment  by  which  the  reve- 
nues of  such  real  estate  were  seized, 
Molson  &  Carter.  M.  Judgment  con- 
firming, 24  March,  1883,  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ.    Monk,  Cross,  J.J.,  dis. 

But  the  husband  can,  in  his  own 
name,  set  up  the  conditions  of  the  will 
to  defeat  the  recourse  of  the  creditor, 
to  whom  he  has  hypothecated  the  pro 
perty  as  being  his  own.  Holmes  &  Car- 
ter, M.  Judgment  reversing,  24  March, 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Cross,  Baby,  J  J.,  Ramsay,  J.,  dis.  Rep. 
6  Leg.  News  372,  3  Dec.  d'A.  279. 

The  mother  of  an  illegitimate  child 
may  sue  for  the  expenses  of  seduction 
for  aliments  for  the  child,  and  en  decla- 
ration de  paternity.  Kingsborough  & 
Pound,  Q.  Judgment  confirming,  5 
March,  1878,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  4  Q.  L.  R.,  11,  1  Leg.  News,  115. 

A  notary,  who  has  been  a  witness  on 
the  inscription  en  faux  of  his  own  act, 
and  in  his  deposition  declared  he  had 
no  interest  in  the  issue,  has  a  right  to 
intervene  and  carry  on  an  appeal  in  his 
own  name,  from  the  judgment  declaring 
his  suit  faux,  [  1 )  Defoy  &  Fort^,  M.  Judg- 
ment, 20  Dec.  1879,  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.,  Rep.  3  Leg.  News,  36. 


(1)  Note. — Query  its  to  the  elfect  of  liis  tes- 
timony. 


A.  acting  for  B.,  his  undiscovered 
principal,  sold  to  C.  a  cargo  of  coal  to 
arrive,  C.  to  have  the  option  of  taking 
tho  coal  at  the  weight  given  in  the  bill 
of  lading  or  of  having  it  re-weighed  at 
seller's  expense.  C.  accepted  the  cr'al 
without  re-weighing,  but  afterwards 
weighed  it  in  his  own  yard,  without 
notice  to  the  seller,  and  mixed  it  with 
other  coal.  Held,  that  B.  the  undis- 
covered principal,  might  sue  on  the 
contract  in  his  own  name.  That  C,  by 
tendering  in  his  second  plea  the  price 
of  the  coal  admitted  to  have  been  re- 
ceived, aknowledged  that  the  action 
had  been  properly  brought  by  B.  The 
V'lnada  Shipping  Co.  &  The  Victor 
Hudin  Cotton  Co..  M.  Judgment  rever- 
sing, 24  March  1882,  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Baby, 
JJ.  The  Chief  Justice  and  Ramsay,  J., 
dis.  Rep.  5  Leg.  News.  302,  2  Deo.  d'A., 
356. 

And  the  interest  must  create  a  lien 
de  droit.  So  where  two  butchers  make 
a  contract  by  which  one  cedes  to  the 
other  a  contract  he  has  to  supply  meati, 
and  such  contract  is  terminable  at  the 
will  of  the  party  to  be  supplied,  no  ac- 
tion will  lie  against  the  cedant  if  the 
contract  is  terminated  by  the  party  to 
be  supplied.  Bayard  &  Versailles,  M'. 
Judgment  confirming.  Dec.  3875,  Doi- 
rion,  C.  J.,  Monk,  Ramsay,  Sanborn,  JJ. 

The  mot/ens  which  would  support  a 
BeguSte  Civile  will  support  an  indfr 
pendent  action  to  set  aside  the  judg- 
ment improperly  obtained.  Kellond-Hi. 
Reid,  M.  Judgment  reversing.  20  June^ 
1874.  Taschereau,  Ramsay,  Sanborn  and 
Loranger,  JJ.   Rep.  18  J.,  309.  ■    ' 

To  give  right  of  action  the  interest 
must  be  lawful.  So,  it  seems,  that'a 
contract  by  which  two  butchers  agree 
that  they  will  not  supply  a  certain 
party  with  meat  is  illicit,  and  no  action 
will  lie  by  the  one  against  the  other 
who  breaks  the  contract.  Bayard  & 
Versailles,  M.  Judgment  confirming, 
December,  1875,  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn.  J  J. 

Where  appellant  agreed  with  Re- 
spondent that  she  should  not  bid  ab'an 
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aucti"!!  sale  of  property,  on  which  Re- 
spondent had  a  claim,  and  that 
Appellant  would  pay  Respondent ; 
the  agreement  was  held  to  be  bind- 
ing because  there  was  a  lawful  con- 
sideration. Beaudette  &  Mahoney,  Q. 
Judgment  confirmmg,  6  March,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tesaier,  Cross,  JJ.,  Bep.  5  Q.  L.  B.  165. 

But  where  false  bidders  are  employed 
at  an  auciion  sale  to  enhance  the  price, 
and  they  bid,  the  purchaser  will  not  be 
held  liable  to  carry  out  the  sale,  JeiU 
et  al.  &  McNaugUon,  M.  Judgment 
coniii-ming.  22  Sep.  1876,  Dorion,  V,.  J., 
Monk,  Ramsay,  t^anborn,  Tessier,  JJ. 
The  Chief  Justice  and  Sanborn  J.  dis. 
Rep.  20  J.  255. 

Two  actions  will  not  lie  between  the 
same  parties  for  the  same  matt  er,  for 
the  Defendant  will  either  have  the  ex- 
ception of  res  judicata  or  oilitispend. 
€71  ce. 

§  3.  Res  judicata  creates  a  presump- 
tion ji/w  e<  de^wre.  It  applies  only  to 
that  which  has  been  the  object  of  the 
adjudication,  and  when  the  demand  is 
founded  on  the  same  cause,  is  between 
the  same  parties  acting  in  the  same 
qualities,  and  is  for  the  s^ame  thing  as  in 
the  action  adjudged  upon.  C.  C.  1241. 

An  action  of  damages  will  not  lie 
against  a  party  to  a  previous  suit  by  his 
adveisa  y,  for  an  alleged  false  affidavit 
by  which  such  party  obtained  a  final 
judgment  in  his  favour  in  the  previous 
suit.  The  first  judgment  is  ren  judicata 
Boisclair  <fc  Lalancet'e,  M  Judgment 
reveising,  15  Feb.  1881,  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.,  Rep.  5  Leg.  News  266, 1  Dec. 
d'A.  289. 

§  4.  Litispendence An  action  on  a 

promissory  note  withdrawn  subject  to 
costs.  Kew  action  on  same  note,  trans- 
ferred to  another,  without  payment  of 
costs,  plea  of  litispendence.  Held  plea 
had.  Martin  &  St.  Pierre  Q.  Judgment 
reversing,  7  Oct.  1882.  Sir  A.  A.  Dorion 
C.  J  ,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

5  5.     DiscoNTiNnANCE.  —  A     party 


may,  at  any  time  before  judgment  dis- 
continue his  suit  OP  proceeding  on  pay- 
ment of  costs.  C.  C.  P.  450. 

Discontinuance  replaces  matters  as 
of  course  in  the  stare  in  which  they 
would  have  been,  had  the  suit  or  pro- 
ceeding not  been  commenced.  C.  C.  P. 
452. 

But  a  party  who  has  affected  a  dis- 
continuance cannot  begin  again  unless 
he  pi  eviously  pays  the  costs  incurred  by 
the  opposite  paity  upon  the  suit  or  pro- 
ceeding d  scontinued.  C.  C  P.  453. 

§6.  Who  may  be  sued  — All  persons  are 
liable  to  suit  to  compel  them  to  exe- 
cute their  legal  obligations,  except 
wlien  the  right  of  action  is  expressly 
taken  away.  Those  who  cannot  bind 
themselves  cannot  ester  en  jvgemeni 
alone,  and  they  must  be  represented, 
assisted  or  authorized  in  the  manner 
prescribed  by  the  laws  which  regulate 
their  particular  status  or  capacity.  C. 
C.  P.  14. 

g  7.  When  action  mat  be  brought. — 
Generally  an  action  may  be  brought 
when  the  right  arises.  But  when  there 
is  a  condition  precedent  unfulfilled 
the  action  cannot  be  brought.  So 
where  a  public  officer  is  sued  for  dam- 
ages for  acts  done  in  the  performance 
of  his  official  duties,  no  action  willlie 
until  he  has  received  due  notice  of  the 
action.  Grant  &  Bean  dry.  M.  Judg- 
ment confirming,  18  Nov.  1881.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  4  Leg.  News  393,  2  Dec. 
d'A.  197,  V.  Insurance  CASES. 

But  a  creditor  may,  before  the  fulfil- 
ment of  the  condition  do  all  acts  con- 
servatory of  his  rights.  C.  C.  1086. 

§  8.  Where  action  may  be  brought 

"In  matters  purely  personal,  other  than 
those  mentioned  in  articles  35,  36,  38, 
40  and  42,  the  defendant  may  be  sum- 
moned either — 1,  before  the  court  of 
his  domicile ;  2,  before  the  court  of  the 
place  where  the  demand  is  served  upon 
him  personally  ;  or  3,  before  the  court 
of  the  place  where  the  right  of  action 
originated.  C.  C.  P.  34— In  every  rieal 
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or  mixed  action  the  defendant  may  be 
Bumraoned  before  the  court  of  his  do- 
micile or  before  that  of  the  place  where 
the  object  in  di-pute  is  situated. 
C.  C.  P.  37.— In  matters  purely  personal 
if  there  are  several  defendants  in  the 
same  suit,  residing  in  ditterent  jurisdic- 
tions, they  may  all  be  brought  before 
the  court  of  the  jurisdiction  where  one 
of  them  has  been  summoned  in  conform- 
ity with  article  34.  In  real  actions 
they  should  «11  he  summoned  befoie 
the  court  of  the  place  where  the  object 
in  dispute  is  situated.  In  mixed  actions, 
before  the  court  of  the  place  where  the 
object  in  dispute  is  situated,  or  before 
the  court  of  the   domicile  of  one  of  the 

defendants.    C.  C.  P.  38 When  a  real 

action  has  for  its  objet  an  immoveable 
or  inamoveables,  situated  partly  in  one 
district  or  circuit,  and  partly  in  another 
the  suit  may  be  bi  ought  in  either.  " 
C.  C.  P.  41. 

§9  Three  kinds  of  actions There  are 

three  kinds  of  actions  personal,  real  and 
mixed. 

Personal A   subscriber  to  stock,  in 

a  joint  stock  company,  having  its  place 
of  business  in  Montreal,  and  who  sub- 
scribed for  the  stock  at  his  domicile  in 
another  di-trict,  cannot  be  summoned, 
on  an  action  for  calls,  to  appear  in  the 
District  of  Montreal,  by  service  upon 
him  at  his  domicile.  The  National  Insu 
ravce  Company  &  Paige.  M.  Judgment 
coniirming,  4  Feb.  1879.  Sir  A.  A.  Do- 
rion  C.  J.  Monk,  Ramsay,  Tessier,  Cross, 
JJ.   Kep.  24  J.  187,  2  Leg.  News  93. 

A  passenger  took  a  ticket  for  a  berth 
in  a  sleeping  car  from  the  province 
line  to  Montreal,  from  a  company 
whose  principal  place  of  business  is  in 
a  foreign  country.  Held  that  the 
Service  at  the  office  of  the  company, 
where  tickets  were  sold  in  Montreal, 
to  appear  in  Montreal,  was  a  sufficient 
service  to  giv  the  Court  at  Montreal 
jtirisdiction.  ■  New  York  Central  Sleep- 
ing Car  Co.  &  Donovan.  M.  Judgment 
confirming  May,  1882. 

A  policy  of  Insurance  was  made  in 
Montreal,  with  a  company  having  its 
chief  place  of  business  there  to  insure 


property  situate  in  Quebec,  where  the 
preliminary  contract  was  made  and 
where  the  company  had  an  office  and 
an  agent;  but  the  service  was  made  in 
Montreal.  Held  i\i»t  an  action  for  the 
amount  of  the  Insurance,  the  building 
having  been  destroyed  by  fiie,  may  be 
brought  in  the  District  of  Quebec.  The 
Scottish,  Com.  Ins.  Co.  &  O'Malley. 
Judgment  confirming  7  Sep.,  1878.  8ir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  JJ.,  Cross  J .,  dis. 

Note The  juHgmentof  the  Superior 

Court  was  as  follows  :  "  C^onsiderant 
"  qu'il  est  allegue  dans  la  declaration 
"  du  demandeur  et  quM  est  en  preuve 
"  au  dossier  que  la  police  d'assurance 
"  sur  laquelle  la  presente  action  est  ba- 
"  see,  quoique  datee  a  Montreal,  a  ete 
"  remise  au  demandeur,  a  Quebec,  par 
"  I'agent  de  la  defen'Jeresse,  en  vertu 
"  de  converitions  precedemment  faites 
"  a  Quebec,  au  bureau  de  la  dite  defen- 
"  deresse.  par  son  dit  agent,  et  qu'en 
"  consequence,  le  droit  d'action  a  pris 
"  naissance  a  Quebec,  et  vu  que  le 
''  montant  Au  en  vertu  de  la  dite  police 
"  est  payable  a  Quebec,  renvoie  la  dite 
"  exception  declinatoire  ii\ec  depens." 

Action  was  for  damages  for  a 
malicious  accusation  at;  Montreal,  and 
setting  forth  as  grouniis  for  damages  as 
well  the  accusation  as  the  illegal  arrest^ 
the  Plaintiff  being  arrested  in  the 
district  of  Ibeiville,  the  Defendants 
having  his  domicile  in  the  district  of 
Bedford.  The  action  was  taken  out  in 
the  district  of  Montreal,  where  the 
Defendant  was  summoned  to  appear 
the  summons  being  served  at  the  domi- 
cile of  Defendant ;  held,  that  there  was 
no  jurisdiction  in  the  Court  at  Montreal^ 
the  whole  cause  of  action  not  having 
arisen  in  Montreal.  Bolduc  &  Archam- 
bault.  M.  Judgment  reversing,  24 
March,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.,  Ram- 
say, J.,  dissenting  thought  the  whole 
cause  of  action  did  not  mean  all  that 
goes  to  give  a  right  of  action  but  the 
proximate  and  principal  cause  of  action. 
Rep;  2  Deo.  d' A.  no. 

§  10.  Cumulation  ep  actions.  —  Sev- 
eral causes  of  action  may  be  joined  in 
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the  same  suit,  provided  they  are  not  in- 
compatible, or  contradictory,  that  they 
seek  condemnations  of  a  like  nature, 
that  their  joinder  is  not  prohibited  by 
some  express  provision  of  law,  and  that 
they  aie  susceptible  of  the  same  mode 
of  trial.  C.  C.  F.  15. 

So  it  is  not  an  improper  joinder  of 
actions  to  charge  one  of  the  Defendants 
accused  of  participation  in  fraud  with 
the  other  Defendants,  although  it 
appears  part  of  the  conclusions  do  not 
alfect  him,  if  the  whole  matter  be  to 
some  extent  connected.  McCtiUoch  & 
Griffin.  M.  Judgment  confirming,  June, 
1874.  Dorion,  C.  J.,  Taschereau,  San- 
born and  Loranger,  JJ.,  Kamsay,  J.,  dis., 
as  to  the  misjoinder  of  conclusions  as 
regards  Defendant  in    the    particular 


And  the  directors  of  a  joint-stock 
company,  incorporated  under  cap.  63 
C.  S.  C.  may  be  sued  with  the  company 
for  a  debt  due  to  Plaintiff  if  they  have 
neglected  to  make  the  return  required 
by  the  13th  section  13and  14Vic.,  c.  2«. 
The  Henderson  Lumber  Company  & 
Ward.  Judgment  confirming  7  Sep.. 
1874.  Monk,  Taschereau,  Kamsay,  San- 
born, JJ. 

And  an  action  en  declaration  de  pa- 
iernite  and  for  aliments  for  the  child 
may  be  joined  to  a  demand  by  the 
mother  for  damages  arising  from  the 
seduction,  the  grounds  of  action  being 
neither  incompatible  nor  contradic- 
tory. Kingsboroiigh  &  Pownd,  Q. 
Judgment  confirming,  5  March,  \%li. 
Sir  A.  A.  Dorion  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  J  J.  Rep.  4  Q.  L.  R.  Ji, 
1  Leg.  News  115. 

An  action  on  an  account  tor  less  than 
$200  and  an  action  for  rent  may  be 
joined.  Mullin  and  The  Grey's  Creek 
Dairy  Co.,  et  al.  M  Judgment  revers- 
ing. September,  1876.  Sir  A.  A.  Dorion 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
J  J. 

Freight  and  $60  damages,  owing  to  il- 
legal seizure  of  Plaintiff's  barge,  may  be 
brought  in.and  by  the  same  action.  JJu- 
frestae  et  al.,  &   Bergeron.  Judgment 


confirming,  June,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn 
JJ.,  Monk  J.  Dis. 

§  11.  Miscellaneous ^Motion  to  sus- 
pend this  action  until  another  action 
is  decided  refused.  Directors  of  St. 
Bridget's  Asylun  &  Arnoldi.  Judgment 
Dec.  1878. 

This  is  a  motion  by  the  Defendants 
to  suspend  the  proceedings  in  this 
cause  until  the  decision  of  the  i-sues  in 
the  cause  oi  Arnoldi  et  al,  against  Tif- 
fin et  al.  It  is  alleged  that  in  the  last 
named  suit  the  Defendants  seek  to  set 
aside  or  modify  the  Deeds  invoked  by 
the  Plaintiffs  in  this  suit.  The  declara- 
tion in  the  suit  of  Arnoldi  et  al  against 
Tiffin  et  al,  is  produced  and  shows  in 
effect,  that  the  representatives  of  the 
late  Mr.  Furniss  are  questioning  the 
acts  invoked  in  this  case,  and  there  can 
be  very  little  doubt  that  they  have  a 
right  to  urge  their  pretentions  in  an- 
swer to  the  Plaintiffs  ;  but  the  question 
is,  whether  they  have  sought  the  right 
remedy.  There  seems  to  be  no  question 
that  at  an  earlier  stage  of  this  case  he 
might  have  obtained  leave  to  call  on 
the  parties  to  this  Deed  to  come  into 
this  suit  to  hear  the  Deeds  declared 
null.  But  he  never  sought  this  permis- 
sion. He  took  out  a  new  action  and 
sometime  afterwards  he  asked  leave  to 
re-unite  the  later  case  to  this  one.  Leave 
was  refused  both  by  the  Court  below 
and  here.  Defendants  now  wish  this 
CHse  to  be  suspenled  till  the  other  is 
decided.  I  think  there  is  no  ground 
for  such  a  proceeding. 

Where  motion  for  leave  to  appeal 
being  served  on  Respondant,  he  filed  a 
renunciation  to  the  judgment  in  his  fa- 
vour, leave  to  appeal  was  refused  on 
Respondent  paying  costs.  Bellay  & 
Guay.  Q.  Judgment  1  December,  1 874. 
Dorion,  C.  J.,  Monk,  Tascheieau,  Ram- 
say, Sanborn  JJ.  Kep.  4  Q.  L.  R.,  91.  o. 
AccoDNT — Assumpsit — Bornage — Dama- 
ges— Declakatory  actio.v — Hypotheca- 
ry ACTION — Judgment — Nkgatory  ac- 
tion— Petitory  action — Possessory  ac- 
tion— Qui  tam  action — Revocatory  ac- 
tion— ^TlTRE  NOUVELLE. 
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ADJUDICATAIRE.— The  adjudicataire 
is  the  purchaser  at  an  auction  sale. 

The  adjudicataire  cannot  be  sub- 
jected to  more  stringent  conditions  or 
to  greater  obligations  than  those  con- 
tained in  the  cahier  de  charges.  Comie 
&  Archambault,  M.  Judgment  rever- 
sing, 16  June,  1876.  Sir  A.  A.  Dorion, 
C.  J .,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Eep.  8  Rev.  Leg.  102. 

An  adjudicataire  who  has  not  been 
able  to  obtain  a  title  to  the  real  estate 
adjudged  to  him,  owing  to  the  judg- 
ment ofdistribution  not  being rendeied 
and  this  not  by  any  laches  on  his  part, 
may,  within  a  year  of  rendering  such 
judgment,  obtain  a  writ  of  possession 
authorizing  him  to  put  the  adjudica- 
taire in  possession  ;  and  the  Defendant, 
will  not  be  maintained  in  his  pretention 
that  he  has  been  in  open  and  peaceble 
and  public  possession  of  the  said  im- 
moveable for  more  than  a  year  and  a 
day,  prior  to  the  demand  of  posses?ion. 
Burke  &  Langlois,  Q.  Judgment  confir- 
ming, 5  June,  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay, Tessier,  Cros",  JJ. 
Rep.  10  Rev.  Leg.  560,  2  Leg.  News, 
202. 

ADMISSION. — In  the  sense  admission 
is  used  in  the  Codes,  it  signifies  the 
allowance  of  the  truth  of  some  fact  in 
issue ;  analagous  to  confession.  The 
French  word  is  aveu  (C.  N.  1354.)  for 
which  ''  confession  "  is  used  as  a  syno- 
nym. Merhn,  "  Aveu,  "   ''  Confession. " 

Admissions  are  extra-judicial  or  judi- 
cial. They  cannot  be  divided  against 
the  party  making  them.   C.   C.  1243. 

The  answer  of  any  party  to  a  question 
put  to  him  may  be  divided  in  the  fol- 
lowing cases  and  according  to  the  dis- 
cretion of  the  Court :  lo.  When  it  con- 
tains facts  which  are  foreign  to  the  is  -ue: 
2o.  When  the  part  of  the  answer  object 
ed  to  is  improbable  or  invalidated  by 
indications  of  fraud  or  of  bad  faith  or 
by  contiary  evidence  .  3o.  When  the 
facts  contained  in  the  answers  have  no 
eonnection  with  each  other.  231  C.C.P. 

No  particular  form  of  words  is  re- 


quired in  any  pleading;  but  every  fact, 
the  existence  or  truth  of  which  is  not 
expressly  denied  or  declared  to  be 
unknown  is  held  to  be  admitted, 
C.  C.  P.  144. 

Judicial  admissions  cannot  be  divided 
against  the  party  making  them.  O'Brien 
&  Thomas,  M.  Judgment  confirming, 
16  Sep.,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J  J.  Rep, 
24  J.  43. 

An  admission,  whether  judicial  or 
extra-judicial,  cannot  be  diviled,  so  as 
to  make  proof  by  a  part  thereof  against 
the  party  making  such  admission. 
Sauvi  &  al  vs.  Denis.  M.  Judgment 
confirming.  3  Feb.,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.   Rep.  24  J.  308.  3  Leg.  News,  75. 

Where  a  party  sued  for  a  sum  of 
money  pleads  a  general  denial,  and  on 
examination  admits  that  he  borrowed 
the  money  and  could  not  say  when  it 
was  paid  back,  and  on  cross-examina- 
tion of  his  own  counsel  said  he  paid  it 
on  the  2nd  May  before  the  institution  of 
the  action,  the  Court  may  take  the  one 
statement  and  leave  the  other  and 
this  is  not  the  divi-ion  contemplated 
by  the  code.  Cotnoir  &  Parenieau.  M. 
Judgment  confirming,  15  June,  1880, 
Sir  A.  A.  Dorion,  C.  .1.,  Monk,  Ramsay. 
Tessier,  Cross,  J  J.  Rep.  3  Leg.  News  213. 

Where  a  party,  by  a  letter,  refuses  to 
receive  delivery  of  goods,  giving  as  a 
pretext,  the  failure  to  conform  lothe 
conditions  of  the  contract,  such  letter 
furnishes  a  commencement  de  preuve 
par  4crit  and  enables  plaintifl  to  es- 
tablish his  case  by  parol.  Lamont  &  So- 
nayne  &  al.  M.  J  udgment  confirming, 
1 5  Sept.,  1874,  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn  JJ. 

On  an  action  for  the  price  of  a  horse, 
the  Defendant  a'imitted  that  he  had 
got  the  horse  but  that  it  was  on  trial, 
and  that  he  gave  his  check  for  the 
price,  but  that  it  was  only  as  a  guar- 
antee that  he  would  bring  the  horse 
back,  without  determining  whether  or 
not  this  was  a  commercial  tran-action, 
the  answers  of  Defendant  furnish  a- 
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commencement  de  preuiie  par  4crit. 
Cox  &  Pattun.  M.  Judgment  reverting, 
'JO  June,  1874.  Taschereau  Ramsay, 
Sanborn,  Loranger  JJ.,  lioranger,  J., 
dis.  Kep.  18  J.,  316. 

Where  a  proprietor,  examined  under 
oath  as  a  witness,  admits  having  order- 
ed work  beyond  that  is  mentioned  in 
the  contract  and  specification,  and  for 
which  no  authority  in  writing  ha3  been 
given,  the  value  of  such  work  may  be 
recovered,  notwithstanding  article  1690 
I).  C.  Beckham  &  Farmer.  M.  Judg- 
ment reversing,  29  Jan.  1878.  Sir  A.  A. 
Dorion.  C.  J.,  Monk,  Ramsay,  Tessier, 
Oross,  JJ.  Eep.  22  J.  261.  1  Leg.  News 
115. 

Interrogatories  on  fails  et  articles 
taken  pro  confessis  imply  an  admis- 
sion, and  when  sufficient,  may  supply 
the  want  of  a  memorandum  in  writing 
required  by  1235  of  the  Civil  Code. 
Douglas  &  at.  vs.  Ritchie  &  al.  M.  Judg- 
ment reversing  20  June,  1874.  Tasche- 
reau, Ramsav,  Sanborn,  Loranger,  JJ., 
Taschereau,  J.,  dis. 

The  admission  by  the  heir  and  exe- 
cutors of  a  party  deceased  that  he  had 
ordered  and  paid  for  two  casks  of 
beer  used  by  guests  at  an  election 
feast  is  not  a  commencement  de  preuve 
to  admit  verbal  evidence  that  the  de- 
ceased had  ordered  the  feist  and  agreed 
to  pay  for  it,  Gueoremont  &  Tanstall 
&  al.  M.  Judgment  22  Sep.,  1876.  Sir 
■V.  A.  Dorion  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  J  J.   Rep.  21  J.,  293. 

The  principal  is  not  bound  by  the 
admission  of  an  agent  after  his  agency 
has  terminated.  Pinsonneault  &  Desjar- 
dins  M.  Judgment  reversing,  17  Dec, 
1879.  Sir  A.  A.  Dorion  C.  J.,  Ramsay, 
Tessier,  Cross,  Routhier,  JJ.  Rep.  3 
Leg.  News  29.  24  J.  100. 

Dans  une  action  pour  faire  annuler 
un  role  de  cotisation  il  n  est  pas  ne- 
cessaire  que  le  rSla  soit  produit,  si  les 
irregularites  peuvent  etre  constatees 
par  les  admissions  de  la  partie  adverse. 
Bisson  &  The  Cily  of  Montreal.  M. 
Judgment  reversing,  22  Sep.,  1879.  Sir 
A.  A.  Dorion,  C.  J.,Monk,  Ramsay,  Tes- 


sier, Cross  JJ.,  Tessier  J.,  dis.  Rep.  10 
Rev.  Leg.  101).  And  also  in  a  case 
of  8ayli.i  &  The  City  of  Montreal.  M. 
Judgment  reversing,  22  Sep.  1879. 
Same  judges,  Tessier,  J.  dis.  Rep.  2  Leg. 
News  340.  23  J.  301.   10   Rev.  Leg.  106. 

A  pleading,  or  part  of  a  pleading,can- 
not  be  wbandoned  in  order  to  get  rid 
of  an  admission.  Lasalle  &  Hart,  Q. 
Judgment  reversing,  6  Sep.  1S77,  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  JJ. 

Article  144,  C.  C.  P.  does  not  imply 
that  when  a  party  is  in  default  to  an- 
swer or  reply  to  an  affirmative  plea,  he 
admits  what  it  contains  ;  but  only  that 
when  he  answers  such  plea,  and  fails 
expres-ly  to  deny  the  existence  of  a 
fact  alleged,  he  is  held  to  admit  it. 
Beaulieu  et  al.,  &  Therrien,Cl.  Judgment 
reversing,  4  Dec,  1883,  Sir  A.  A.  Dorion, 
C.  J.,  Kamsay,  Tessier,  Baby,  JJ. 

On  a  trial  for  perjury,  the  admission 
of  evidence  of  extrajudicial  confessions, 
prisoner's  sis'er  tending  to  prove  fraud 
concerted  between  pri-oner  and  his 
sister,  was  illegal,  and  verdict  set  aside. 
Reg.  vs.  Guay,  Q.  Judgment,  7  Sep., 
1874,  Dorion,  C.  J.,  'I'aschereau.  Ram- 
say, Sanborn,  J.J.   Rep.  18  J.  306. 

ADVENTURE  (JOINT).— A  joint  adven- 
ture is  a  particular  patnership  con- 
tracted for  a  single  enterprise,  C.C.,  1862. 

ADVERTISEMENT  IN  NEWSPAPER.- 

The  St-Lawrence  Sli-am  Nav.  Co.  & 
McNamee,  M.  Judgment  reversing,  20 
Sep.  1882,  Sir  A.  A.  Dorion,  C.  J.,  Ram- 
say, Tessier,  Cross,  Baby,  JJ. 

ADVOCATE  AND  ATTORNEY.—  The 

profession  of  advocate  and  attorney  is 
regulated  by  the  provisions  contained  in 
an  act  intituled  :  An  act  re  pecting  the 
Bar  of  the  Province  of  Quebec,"  44  and 
45  Vict.,  c  27,  which  repea  s  the  ■'  Act 
re-'pecting  the  Bar  of  Lower  Canada" 
mentioned  in  Art.  1732  C.  C.  and  by  an 
act  lo  ampud  the  Act  44  and  45  Vic, 
c  27,  47  Vict.,  c.  32.  For  the  history 
of  the  bar  in  the  Province  of  Quebec,, 
see  de  Montigny,  "Histoire  du  droit 
Canadieu"  p.  575. 
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By  the  law  of  France,  the  advocate 
has  a  claim  for  remuneration  for  his 
services.  The  disciplinary  rules  of  the 
bar  of  Paris  forbade  the  institution  of 
such  an  action.  Here  no  such  rules 
prevail,  and  the  action  may  be  brought 
either  on  an  express  or  tin  implied  con- 
tract. Where  brought  on  an  implied 
contract,  and  for  the  aptreciable  value 
of  the  services,  the  fact  that  the  servi- 
ces were  rendered  to  anotht-radvocnte, 
who  also  took  part  in  the  proceedings 
on  his  own  behalf,  wili  tend  to  repel 
the  idea  that  a  contract  was  implied. 
Tais  presumption  will  further  be 
strengthened  by  the  fact  that  the 
Plaintiff  proceeded  to  a  second  jury 
trial  without  any  demand  of  fee  for  the 
first  trial, — ihe  two  trials  taking  place 
at  a  considerable  distance  of  time  one 
from  the  other.  Amynt  &  Gugy,  Q 
Judgment  oontirming,  8  Sei) ,  1876,  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Sanborn,  J  J.  Rep.  2  Q.  L.  R.  201. 

An  attorney,  one  of  a  firm,  both  ot 
whose  partners  have  left  practice,  one 
becoming  a  judge,  and  the  other  police 
magistrate,  cannot  invoke  Art.  18.i4, 
C.  C,  With  regird  to  a  settlement  of 
old  business  of  the  firm,  although  there 
was  no  formal  substitution. 

The  receipts  of  witnesses  who  have 
no  claim  against  the  cli-nt  for  their 
fees,  will  not  entitle  the  attorney  to 
charge  them  against  his  client. 

The  item  for  a  retainer,  when  not 
stipulated,  rests  on  an  implied  contract. 
Ouimet  &  Bergevin.  Af.  Judgment 
confirming,  29  .Jan.  1878,  Sir  A.  A.  Do- 
rion, (J.  J.,  Monk,  Ramsay,  Tessi^r, 
Cross,  JJ.  Rep.  22  J.  265,  1  Leg. 
News  118. 

A  special  bargain  between  the  attor- 
ney and  his  client  is  binding  Holtnn  & 
Andersnn,  Judgment,  1 876,  Monk,Ram  - 
say,  Sanborn,  'lessier,  JJ. 

In  the  absence  of  a  special  agreement, 
an  advocate,  acting  as  attorney  of  re- 
cord, cannot  recover  from  his  client 
more  than  the  tariff  fees,  though  he 
may  have  performed  services  not  ade- 
quately previded  for  by  the  tariff,  and 


for  which  the  client  promised  to  pay 
something  extia.  Laliue  &  Loranger, 
M.  Judgment  reversing,  22  June,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cros-,  JJ.  Monk,  J.  dis.  Rep.  3 
Leg.  News,  284. 

An  attorney  for  legal  business  is  a 
mandataire,  and  like  all  agents  his  ser- 
vices may  he  dipensed  with  at  any  time 
by  the  principal,  saving  his  rights.  So 
if  an  attorney  be  retained  by  a  general 
retainer  and  at  a  fixed  rate  and  for  a 
fixed  pnriod,  antl  if  his  services  ar«  dis- 
pensed with  before  the  expiration  of 
that  period  he  is  entitled  to  payment  for 
his  services  to  the  end  of  the  period 
fixed. 

And  where  part  of  his  remuneration 
consists  in  the  fees  in  cases  in  which  he 
shall  be  successful,  he  is  entitled  to 
those  fefs  incases  thenunfinishei),  and 
he  cannot  be  made  to  wait  for  the  issue 
of  th--  suit  for  payment.  The  presump- 
tion as  against  the  party  is  that  he  is 
right  in  his  pretentions  and  that  he 
will  thereloie  gain  in  the  suit;  and  under 
any  circumstanfes  the  attorney  cannot 
be  held  responsible  for  the  issue  over 
which  he  is  no  longer  to  have   control. 

That  such  an  attorney  may  recover 
extra  pay  for  services  i-endered  by  him 
in  expropriations  for  a  park  tor  the 
client,  because  these  were  not  strictly 
speaking  professional  services.  Devlin 
&  The  City  of  Montreal  and  E.  Contra, 
M.  Judgment  13Marih,  1878.  Dorion, G. 
J.,  Monk,  Tessier,  E.  Taschereau,  JJ., 
Ramsay,  J,  concurred  as  to  the  two  first 
rulings,  butdi^sentedas  to  the  last,  and 
held,  that  if  the  services  of  Respondent 
were  professional,  they  were  covered  by 
the  gener>il  retainer.  If  thny  were  not, 
then  he  should  have  established  a  con- 
tract. 

Les  intimes  ayant  reclame  de  I'appe- 
lante  une  somme  de  $508,  pour  hono- 
raires  et  debourses  dans  des  causes 
dans  lesquelles  ils  avaient  occupe  pour 
elle  en  leur  qualite  d  avocats  et  prncu- 
reur.''.  JugS: — (Jonfirmant  lejugement 
de  la  Cour  de  premiere  instance ; 
lo.  Que  les  intimes  ont  6te  autorises 
par  I'agent  de  I'Appelaate  a  intenter 
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les  actions  pour  lesquelles  ils  reolament 
maintenant  les  frais  2o.  Que  pour 
priver  un  avocat  de  ses  honoraires, 
il  faut  prouver  qu'il  a  agi  avec 
fraude  ou  avec  une  ignorance  gros- 
siere  des  devoirs  de  sa  profession. 
3o.  Que  I'article  1107,  C.  V.  C,  per- 
met  de  porter  Taction  petitoire  ou  Fac- 
tion possessoire  devant  laCourde  circuit 
contre  toute  personne  qui  detient  ille- 
galement  des  terjes  tenues  en  franc  et 
commun  soccage,  luais  sans  auoun  pre- 
judice a  la  juridiction  de  la  Cour  Supe- 
rieure,  et  que  les  intimes,  qui,  sans  ins- 
tructions speciales,  ont  porte  les  actions 
devant  la  Cour  Superieure,  ne  doivent 
pas  etre  pour  cela  prives  de  leurs  hono- 
raires et  debourses,  surtout  lorsque  la 
Cour  de  premiere  instance  les  leur  a 
accordes.  Davidson  &  Laurier  et  al, 
Q.  Judgment  confirming,  6  June,  1881. 
Sir  A.  A.  Dorion,  C.  ].,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  fiep.  1  Dec.  d'A.  366 

AFFIDAVIT.— A  declaration  in  writing 
under  oath. 

An  application  to  take  an  affidavit,  in 
support  of  a  petition  for  a  writ  of 
Habeas  Corpus,  setting  forth  that  the 
facts  alleged  in  the  petition  were  true 
60  far  as  the  party  to  be  sworn  knows, 
will  be  refused,  such  an  affidavit  being 
of  no  value,  as  it  declares  nothing  relat 
ing  to  the  matter  in  question.  Exp. 
McCarthey,  M.  In  Chambers,  26  Feb. 
1875.  Eamsay,  J.,  v.  capias. 

AFFREIGHTMENT.— Contracts  of  af- 
freightment are  either  by  charter  party, 
or  for  the  conveyance  of  goods  in  a  ge- 
neral ship,"  24U7  C.  G.  Charter-party, 
2414  C.  C.  Bill  of  lading,  2420  C.  C. 

AGENCY.— Fide  Mandate. 

AGENT.^Fide  Mandate. 

ALIMENTARY     PENSION.  —  Is     the 

allowance  granted  to  one  in  want,  by 
another  or  others  obliged  by  law  to  main- 
tain him.  B.  Aliments — Maintenance. 

ALIMENTS — "On  en  tend  par  cemot, 
la  nourriture  et  les  autres  choses  n£ces- 
saires d  lavie,  comme  l habitation,  lesvi- 
iements.     On  donne  le  mSme  nom  aux 


deniers  accords  pour  tenir  lieu  de  ces 
choses."  Merlin.  The  English  version  of 
the  Code  has  adopted  the  word  "  main- 
tenance "  as  an  equivalent.  C.  C.  169 
and  170.  In  the  civil  law  as  adopted 
in  Scotland,  the  word  ''  aliment  "  is 
used  to  signify  "a  fund  of  maintenance." 
Law  Diet.  In  English  law  "  alimony  "is 
the  allowance  to  the  wife  out  of  the  es- 
tate of  the  husband  from  whom  she  is 
separated.  Aliments  in  English,  strict- 
ly speaking,  means  nourishment,  food. 
Perhaps  it  would  have  been  no  great 
violation  of  linguistic  propriety,  if  the 
Code,  copying  the  terminology  of  the 
French  and  Scotch  law,  ha/l  extended 
the  meaning  from  the  thing  to  what 
would  produce  it.  But  if  it  was  thought 
necessary  to  be  original,  sustenance  or 
sustentation  would  have  been  prefer- 
able. The  word  "  maintenance  "  in  our 
law,  already  designates  a  misdemean- 
our. V.  Maintenance. 

ALTERNATIVE  OBLIGATION— p.Obli 

cation — Pleading  and  Practice. 

AMEUBLISSEMENTS.  —v.  Mobiliza- 
tion. 

AMIABLE    COMPOSITEUR.- "^OTiafiZe 

compositeur  (ou  arbitrateur),  est  celui 
qui  est  £lu  par  lesparties  pour  terminer 
leur  differend  d,  I'amiable,  selon  len- 
quite,  sans  itre  tenu  de  garder  exacie- 
ment  les  formalitis  de  justice,  et  la  vi- 
gueur  de  droit."  Ferrierei;.  Arbitrateue 
— Arbitration. 

The  quality  of  amiable  compositeur 
does  not  permit  the  referees  to  enlarge 
the  scope  of  the  matters  submitted  to 
them.  JDaigle  &  Sevigny.  Q.  Judgment 
4  June,  1875.  Dorion  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  JJ. 

ANIMALS  LOST  AT  SEA— ».  Freight. 

APPEAL ^To  the  Court  of  Q.  B 

General  provisions. 
§  1.  Who  may  appeal. 
§  2.  Authorisation. 
'  §  3.  Enquete  in  appeal. 
§  4.  Appeal  rejected  on  motion. 
§  5.  Evidence. 
§  6.  Miscellaneous. 
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§  1.  Who  may  appeal.  Geneially  those 
who  have  an  interest  may  appeal  ;  even 
those  not  parties  to  the  suit  may  inter- 
vene to  prosecute  the  appeal  And  so  a 
notary  whose  minute  is  attacked  en 
faux,  and  who  has  been  examined  as  a 
witness  on  the  inscription  en  faux,  and 
declared  he  had  no  interest  in  the  suit, 
will  be  allowed  to  intervene  in  order  to 
appeal  from  the  judgment  declaring  his 
deed  to  be  faux.  Defoy  &  ForU.  M. 
Judgment  confirming,  '3)  Dec,  1879.  Sir 
A.  A.  Dorion  C.  J.,  Monk,  Ramsay,  Tes- 
sier,  Cross  JJ.  Rep.  3  Leg.  News  36. 

The  party  who  made  default  may  ap- 
peal. , 

And  an  appeal  may  be  instituted  by 
an  interim  assignee.  Major  &  al.  & 
Chadwick.  M.  September,  1 875.  Dorion 
C.  J.,  Monk,  Taschereau.  Ramsay,  San- 
born JJ. 

Appeal  will  not  lie  in  the  name  of  a 
person  deceased  ;  and  if  objected  to, 
the  heirs  will  not  be  allowed  to  take  up 
the  instance.  Kirby  &  Ross.  M.  Judg- 
ment, 21  March,  1874.  Taschereau, 
Ramsay,  Sanborn,  Loranger  JJ.  Tas- 
chereau, dis.  il)  But  if  the  respondent 
has  acquiesced  by  joining  in  the  procee- 
dings, allowing  a  reprise  d'instance  by 
the  representatives  of  the  deceased,  the 
motion  to  reject  the  appeal  will  be  re- 
fused, as  coming  too  late.  Hagarty  & 
Morris.  M.  Judgment  21  Sep.  1874.  Do- 
rion C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn  JJ.  Rep.  19  J.  103. 

§  2.  Authorisation A  married  wo- 
men who  appeals  must  be  autho- 
rized, and  an  appeal  brought  with- 
out    authorisation    will    be     rejected. 


(1)  Note. — "  All  writs  of  cn-or  and  appeal 
may  be  brought  eitiier  by  the  party  against 
whom  the  judgment  complained  of  was  ren- 
dered, or,  in  case  of  his  death,  by  his  exp.cu- 
tors  or  administrators,  if  the  judgment  was  to 
record  any  debt,  damages  or  personal  property, 
or  by  his  heirs,  devises,  or  assigns  (ayant  cau- 
se) if  the  judgment  was  for  the  recovery  of 
real  estate  or  the  possession  thereof  or  if  the 
title  to  real  estate  was  determined  thereby.  " 


Si.  Jean  <fe  The  Metropoliiau  Bank. 
M.  Judgment  rejecting  appeal.  Sep., 
1874,  Monk,  Taschereau,  Ramsay,  San- 
born J  J. 

And  so  where  a  woman  domiciled  in 
Canada  and  living  with  her  husband 
there,  went  to  the  state  of  JSew  York, 
where  divorce  is  permitted,  and  obtain- 
ed a  divorce  under  that  law,  and  sued 
her  husband  in  Canada  to  account  to 
her  for  her  private  fortune,  without  au- 
thorisation, and  as  an  unmarried  wo- 
man, it  was  held  :  that  the  courts  of 
this  country  could  not  recognize  such 
divorce,  and  that  the  action  against  her 
husband  could  not  be  instituted  with- 
!  out  authorisation.  Fish  &  Stevens.  M. 
Judgment  reversing.  19  Sep.,  1883.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.,  Monk  and  Gross,  JJ., 
dis.  Rep.  6  Leg.  News  329,  3  Dec.  d'A. 
293.  Reversed  in  the  Supreme  Court. 

The  curator  to  a  person  interdicted 
cannot  appeal  from  a  judgment,  un- 
til he  is  authorized  by  the  judge,  or  the 
prothonotary,  on  the  advice  of  a  family 
council,  but  he  will  be  given  a  delay  to 
procure  the  authorisation, — the  autho- 
risation of  the  tutor  stands  on  a  ditte- 
rent  footing  from  that  of  the  wife.  Cle- 
ment  &  Frances.  M.  Judgment,  26  Sep- 
tember, 1883.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Ramsay,  Tessier,  Babv,  JJ.  Rep. 
6  Leg.  News  325. 

§  3.  EnquSte  in  appeal In  oi-der  to 

take  evidence  to  prove  acquiescence  in 
the  judgment  of  the  Court  below.  Jor- 
dan &    Jett4.   Judgment,  Sep.  1875. 

Where  a  petition  has  been  filed 
praying  the  dismissal  of  an  appeal  on 
the  ground  of  acquiescement,  and  aflSda- 
vits  are  filed  in  support  and  against  the 
application  of  a  contradictory  character, 
leave  will  be  granted  to  cross-examine 
the  deponents.  Hotte  &  Champagne.  M. 
Judgment,  19  Nov.,  1882.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  Baby 
JJ.  Rep.  25  J.  227.  2  Dec.  d'A.  127. 

§  A.  Appeal  rejected  on  motion.  Where 
action  is  not  appealable  by  its  nature, 
or  if  essential  formalities  have  not  been 
observed,  or  if  the  delay  to  appeal  has 
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expired,   appeal  may   be  rejected   on 
motion. 

So  there  may  be  a  motion  to  reject  an 
appeal,  the  action  being  under  the  lessor 
and  lessees  Act,  and  the  annual  rent 
being  only  $50.  But  the  lease  which 
was  for  seven  years  was  not  pure  and 
simple  and  there  was  a  clause  per- 
mitting Defendant  to  purchase  the 
property  at  any  time  during  the  lease 
for  $1000.  The  judgment  complained  of 
rescinded  the  Deed  of  lease.  Held  that 
this  involved  question  of  title  to  land, 
and  the  motion  was  rejected.  Cau- 
chon  &  Anderson,  Q.  Judgment,  1  Dec, 
1874,  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ. 

And  an  appeal  will  be  dismissed,  on 
motion,  if  taken  out  in  the  name  of  a 
partj'  deceased.  And  the  motion  of 
the  representatives  to  take  up  the  in- 
stance will  be  refused.  Kirby  &  Ross, 
M.  Judgment,  21  March,  1874.  Tasche- 
reau, Kamsay,  Sanborn,  Loranger,  JJ., 
Taschereau,  J.  dis.  Reported  18  J., 
148. 

But  if  the  Respondent  have  acquies- 
ced by  joining  in  the  proceedings  al- 
lowing a  riprise  d'insiance  by  the  repre- 
sentatives of  the  deceased,  the  motion 
to  reject  the  appeal  will  be  refused  as 
coming  too  late.  McCarthy  &  Morris, 
M.  Judgment,  21  Sept.,  1874.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.  Rep.  19  J.  103. 

A  motion  by  Respondent  to  quash  a 
writ  of  appeal  because  it  was  made  re- 
turnable on  the  17th  day,  instead  of  on 
the  20th  I  nil  C.  C.  P.I  will  be  rejected. 
Phillips  &  Sutherland,  M.  Judgment, 
Feb.  1875.  Dorion,  C.  .1.,  Monk,  San- 
born, J  J.     Reported  19  J.  p.  1 34. 

One  appeal  may  be  taken  from  more 
judgments  than  one.    lb. 

An  appeal  will  be  dismissed  on  mo- 
tion if  the  Appellant  fails  to  file  rea- 
sons of  appeal.  Union  Bk.  &  Fourpier. 
Judgment  6  December,  1873.  Badgley, 
Monk,  Taschereau,  Ramsay,  JJ. 

And  if  security  is  not  put  in   within 


eight  days,  on  appeal  from  a  judgment : 
of  the  insolvent  court,  the  appeal  will 
be    dismissed    on    motion.     Gibson  & 
Mc Arthur,    M.    Judgment,    20  June, 

1879. 

In  support  of  motion  to  reject  appeal, 
the  copy  of  the  writ  should  be  pro- 
duced. Landreville  &  St.  Patrick's 
Benevolent  Society.  Judgment.  22  Dec, 

1877. 

But  the  non-production  of  the  copy 
of  the  writ  of  appeal  is  not  fatal,  on  a 
motion  for  non-pros.,  and  its  absence 
may  be  accounted  for  by  affidavit  estab- 
lishing satisfactorily  that  it  issued  and 
has  been  lost.  Harvey  &  Deziel,  M. 
Judgment,  22  Sep.,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ.  Rep.  19  J.  280. 

It  is  for  the  appellant  to  show  that 
the  failure  to  send  up  transcript  is  not 
the  fault  of  his  attorney.  Stewart  i 
Black,  M.  Judgment,  1 1  Dec.  1877. 


And  so  also  it  was  held  in  the  case 
of  Cotton   &    Ontario  Bank,  M.    Dec. 

1877. 

A  writ  of  appeal  may  be  amended. 
Cot^  &  Leclerc,  Q.  Judgment,  5  June, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau 
Ramsay,  Sanborn,  JJ. 

§  5.  Evidence.  —  The  Court  of 
Queen's  bench  being  a  Court  of  Appeal, 
has  to  consider  the  evidence  in  all 
cases  except  those  of  error  and  where 
the  appeal  is  only  on  miatter  of  law  ;  so 
where  the  Court  ofReview  has  modified 
a  judgment  giving  excessive  damages 
for  a  trespass,  the  Court  of  Appeal 
will  confirm  such  judgment.  Mann  & 
MacDonald,  15  May,  1879.  Dorion,  ' 
C .  J.,  Monk,  Ramsay,  Testier,  Cross,  JJ. 

But  when  the  case  turns  upon 
evidence  which  is  contradictory,  the 
Court  will  not  reverse  u  judgment  on  a 
mere  question  of  fact,  when  the  view 
taken  by  the  Court  below  can  be  rea- 
sonably maintained,  although  the  court 
here,  inclines  to  a  diflferent  view. 
The  Court  does  not,  however,  assimilate 
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the  judgment  of  the  Court  below  to 
the  finding  of  a  jury.  If,  however,  the 
judgment  of  first  instance  has  been  re- 
versed in  review,  the  Court  of  Appeal 
will  decide  which  judgment  should 
stand  and  will  therefore  have  to  appre- 
ciate the  testimony  independantly. 
Nicholson  &  Meiras,  M.  Judgment  re- 
versing, 30  June,1881,  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.  Reported  4  Leg.  News  281.  See  also 
remarks  in  Stewart  &  Brewis,  26  J. 
14,  1  Dec.  d'A.  319,  4  Leg.  News,  203 

And  where  the  Superior  Court  had 
allowed  the  plaintiff,  a  laboring  man, 
three  thousand  dollars  for  an  accident, 
attributable  in  great  part  to  the  fault 
of  the  Defendant,  for  the  loss  of  a  small 
part  of  his  forefinger  and  for  his  suffer- 
ings, the  Court  of  Appeal  reduced  the 
damages  to  f600..  Desilets  et  al  &  Gin- 
gras,  Q.  3  March,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessiex', 
Cross,  JJ.  Rep.  10  Rev.  Leg.  275,  and 
also  in  another  case  of  Reed  &  Levi, 
the  same  principle  was  laid  down,  and 
the  damages  were  reduced.  Reed  & 
Levi,  Q.  Judgment  reversing  the  judg- 
ment against  aiDpellant,  as  to  the 
a,mount  of  damages.  5  June,  1880.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,   J  J.  Ramsay,  J.  diss.  (1) 


(1)  Note.  These  cases  were  both  reversed 
iu  the  Supreme  Court.  It  is  impossible  to  tell 
on  what  principle  the  case  of  Gingras  &  De- 
idlets  was  reversed  for  it  is  not  reported.  It 
is  not  improbable  that  the  ri-port  of  the  case 
oi  Reed  &  Levi,  6  Sup.  C.  Kep.  432,  would 
do  as  a  report  for  both.  The  learned  Chief 
Justice  says  the  case  of  Gingras  &  Desilets 
and  also  the  case  of  Lamikin  tS;  Southeastern 
Sailway  Company  are  opposite  to  that  of 
Heed  lb  Levi.  It  would  oe  difficult  to  find 
two  cases  more  unlike  than  that  of  Gingras  <fc 
Desilets,  and  of  Seed  <fc  Levi,  aud  the  Lamb- 
Idn  case  was  tried  by  jury.  Mr.  Justice 
Foumier  admits  that  the  Court  of  Appeal  had 
to  decide  the  fact  suivant  sa  conscunce,  and 
then  he  proceeds  to  say  that  he  had  no 
means  of  having  any  conscience  in  the  matter, 
for  he  could  not  say  why  the  damages  in  the 
K^ed  case  should  not  have  been  fixed  just  as 
properly  at  |2,000  as  at  f500.  This  was 
alarmingly  vague,  and  the  short  heading  of 
the  report,  (by  whom  supplied  does  not  appear) 
is  in  these  terms :  "  In  an  action  of  damages, 


And  the  Court  of  appeal  will  not 
maintain  an  action  evidently  frivolous 
owing  to  the  smallness  of  the  amount, 
where  there  is  no  principle  at  stake.  So 
where  the  Superior  Court  exercised  its 
discretion  in  setting  aside  an  opposition 
to  a  seizure,  based  on  the  fact  that  the 
costs  had  been  taxed  erroneously  ten 
cents  too  high, — and  a  judgment  in 
Review  reversed  such  judgment  in 
first  instance,  the  judgment  of  the 
Court  of  Review  will  be  set  aside  in 
Appeal.  Cdte  &  Samson,  Q.  Judgment 
confirming  7  Dec,  1882,  Monk,  Ram- 
say, Tessier,  Cross,  Baby,  JJ.,  Rep.  5 
Leg.  News  421,  8  Q.  L.  R.  357,  12  R. 
Leg.  112. 

§  6.  Miscellaneous.  —  Motion  in  ap- 
peal to  reject  a  paper  in  the  nature  of 
a  Requite  Civile  filed  subsequent  to  the 
rendering  of  the  judgment  appealed 
from.  Rejected.  Jeannotte  &  Rassette, 
M.  Judgment  1874. 

Consolidation  of  suits.  Where  since 
non  appealable  actions  in  the  Circuit 
Court  are  consolidated  with  one  that  is 
appealable,  as  involving  the  same 
question,  the  whole  will  be  adjudicated 
on  an  appeal  in  the  principal  case. 
Montreal  &  Sorel  Railioay  Company  & 
Vincent  et  al.  M.  Judgment  confirming 


if  the  amount  awarded  in  the  Court  of  first 
instance  is  not  suclx  as  to  shock  the  sense  of 
justice  and  to  make  it  apparent  that  there  was 
error  or  partiality  on  the  part  of  the  judge 
(the  pxeicise  of  a  discretion  on  his  part  being 
in  the  nature  of  the  case  required)  an  ap- 
pellate Court  will  not  interfere  with  the  dis- 
cretion such  judge  has  exercised  in  detenu in- 
ing  the  amount  of  damages."  If  this  loose 
and  somewhat  sensational  sentence  is  the 
dictum  of  the  Supreme  Court,  the  decision 
probably  amounts  to  no  more  than  this  Court 
has  always  held  ;  but  it  does  not  result  from 
anything  any  of  the  judges  in  the  Supreme 
Court  is  reported  to  have  said,  and  its  appli- 
cation to  the  Gingras  case  is  out  of  the  ques- 
tion ;  for  if  according  any  amount  of  damages 
could  shook  the  sense  of  justice  (since  this  is 
the  test),  it  must  be  in  giving  to  a  man  like 
Gingras,  for  a  trifling  injuiy,  arising  from  cir- 
cumstances in  which  he  was  uot  wholly  blame- 
less, a  capital  sum  the  interest  of  which  could 
be  annually  greater  than  his  whole  earnings. 
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24  November,  1884.    Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Baby,  J  J. 

From  the  Superior  Court — 
§  1 .  When  appeal  lies. 
i  2.  Appeakance. 
§  3.  Security. 
§  4.  Insolvency. 
§  5.  Miscellaneous. 

§  ].  When  appeal  Zies.—  Appeal  lies 
to  the  Court  of  Queen's  Bench  upon 
any  final  judgment  rendered  by  the 
Superior  Court,  besides  those  mention- 
ed in  art.  1111  C.C.  P.  (1)  except  in 
cases  of  Certiorari  and  in  matters 
concerning  municipal  corporations  or 
offices,  as  provided  in  article  1033  C.  C. 
P.  and  except  also  cases  which  have 
been  inscribed  for  revievf  before  three 
judges,  and  shall,  on  such  inscription, 
have  been  proceeded  with  to  judgment 
and  if  such  judgment  confirms  that 
rendered  in  the  first  instance,  1115  C. 
0.  P.,  37  Vict.,  c.  6,  s.  1  &  2  (2).  And 
except  also  from  judgment^  in  trials 
under  the  Dominion  election  act  (37 
Vic,  c.  0,  s.  29).  And  except  also  from 
judgments  under  the  "  Quebec  contro- 
verted election  act,"  v.  Error.  (38  Vic, 
cap.  8,  sect.  90,  2nd  Sess.  1875,  Q.) 

Article  1]  15  C.  C.  P.  suffered  so  many 
legislative  changes  that  it  is  necessary, 
in  order  to  make  the  different  decisions 
clear  to  give  the  enactments  at  length. 
As  the  article  1115  first  stood  in  the 
Code  it  was  in  these  words  : 

"  An  appeal  lies  to  the  same  Court 
(Q.  B.)  upon  any  other  (than  appeal  by 
way  of  error)  final  judgment  rendered 
by  the  Superior  Court,  except  in  cases 
of  Certiorari,  and  in  matters  concern- 
ing municipal  corporations  or  offices,  as 
provided  in  article  1033.  By  the  34 
Vic.  c.  4,  sect.  12  (L).  it  was  enacted 
that,"  article  1115  of  the  said  Code 
(C.  C.  P.)  is  hereby  amended  by  adding 
at  the  end  thereof  the  following  words  : 
and  except  also  in  cases  for  an  amount 
not  exceeding  two  hundred  dollars,  in 
which  the  judgment  has  been  recover- 
ed in  review  before  three  judges, 
assented  to  24th  December,  1870.  The 
36  Vic,  c.  12,  (L)  then  provided  that 


any  party  other  than  the  one  inscribing 
in  review  before  three  judges,  might  file 
in  the  office  of  the  prothonotary,  a 
notice  that  he  did  not  waive  his  right 
to  appeal.  This  declaration  saved  his 
right  to  appeal,  if  the  judgment  in 
review  was  against  him.  If  he  made 
no  such  declaration  he  acquiesced  in 
the  review  and  he  lost  his  right  to 
appeal  against  the  judgment  in  review. 
Sects.  1  &  3,  on  receiving  notice  of  this 
declaration  the  party  inscribing  might 
discontinue  his  inscription  in  review 
and  appeal.  Sect.  2.  If  the  party  in- 
scribing persisted  in  his  inscription  and 
the  judgment  in  review  was  unfavor- 
able to  him  he  could  not  appeal.  Sect.  '1. 
This  act  was  assented  to  24  December. 
1872.  By  the  37  Vic,  o.  6,  sect.  1,  it 
was  provided  that :  "  no  person,  who 
shall  have  inscribed  in  review  before 
three  judges,  any  cause  in  the  Circuit 
Court  susceptible  of  appeal  to  the 
Court  of  Queen's  Bench,  or  any  cause 
in  the  Superior  Court,  and  shall  on 
such  inscription  have  proceeded  to 
judgment,  shall  be  entitle  to  appeal  to 
the  Court  of  Queen's  Bench,  from  the 
judgment  of  the  Superior  Court  sitting 
in  review,  if  such  judgment  confirms 
that  rendered  in  the  first  instance.'" 
Assented  to  28th  January,  1874.  See 
also  notes  on  art.  496  C.  C.  P.  by  Mr. 
Justice  Taschereau  of  the  Supreme 
Court. 

A  defendant,  whose  jjetition  to  be 
released  from  custody  under  a  capias  ad 
resp.  has  been  rejected,  has  a  right  to 
appeal  de  piano  from  the  judgment 
rejecting  such  petition,  and,  therefore, 
an  application  by  him  for  permission  to 
appeal  will  be  rejected  on  that  ground.  : 

A  defendant  in  such  a  case  cannot 
obtain  permission  to  appeal  in  formS 
pauperis.  The  Canadian  Bank  of 
Commerce  &  Brown  ei  al.  M.  Judg- 
ment 12  Dec.  1874.  Dorion  C.  J.  Monk, 
Taschereau,  Eamsay,  Sanborn.  JJ. 
Eep.  19  J.  110. 

An  appeal  may  be  instituted  from  a 
judgment  dismissing  a  petition  for 
release  under  a  capias,and  from  various 
other  interlocutory  orders  or  judgments 
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in  connection  with  such  capias  rendered 
partly  by  the  Court  below  and  partly 
by  a  judge  thereof  in  chambers,  by  one 
and  the  same  writ,  and  without  obtain- 
ing the  previous  permission  of  the 
Court  of  Queen's  Bench  to  appeal  from 
such  interlocutory  orders  or  judgments. 
Phillips  &  Sutherland,  M.  Judgment, 
13  Feb.  1875,  Dorion  0.  J.  Monk,  Tas- 
chereau,  Ramsay,  Sanborn  J  J.  Eep.  19 
J.  134. 

Writs  of  prohibition  are  obtained  by 
proceedings  before  the  Court  or  judge. 
C.  C.  P.  1031,  1023. 

And  so  an  appeal  lies  to  the  Court  of 
<iueen's  Bench,  from  a  judgment  in 
■Chambers  refusing  a  writ  of  prohibition. 
Exp.  O'Farrell,  Q.  Judgment,  6  March, 
1 875,  Dorion  C.  J.  Monk,  Taschereau, 
Ramsay,  Sanborn  JJ. 

But  there  is  no  direct  appeal  to  the 
Court  of  Queen's  Bench  from  an  order 
of  a  judge  in  Chambers  homologating 
the  advice  of  a  family  council  and  allow- 
ing the  sale  of  real  estate  belonging  to 
minors ;  for  the  duty  of  the  judge  is 
ministerial,  and  can  be  performed  by 
the  prothonotary.  Beliveau  &  Chevre- 
Jils,  Q.  Judgment,  8  march,  1876,  Do- 
rion C.  J.  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Eep.  9  Rev.  Leg.  664. 

The  appeal  was  from  a  judgment  of 
the  Superior  Court  refusing  a  writ  of 
prohibition  to  prevent  the  respondent 
Aube,  a  justice  of  the  Peace,  who  had 
condemned  the  appellant  to  pay  the 
penalty  provided  by  art.  793,  Municipal 
■C!ode,from  executing  the  judgment.  The 
respondent  moved  to  reject  the  appeal 
on  the  ground  that  it  was  a  municipal 
mutter  and  came  within  art.  1033  C.  C. 
P.;  Held,  that  this  was  not  a  matter  re- 
lating to  municipal  corporations  and 
offices,  within  the  meaning  of  article 
Iu33,  C.  C.  P.  The  Corporation  of  St. 
Lazare  &  AuM  et  al.  Q.  Judgment,  4 
March,  1876.  Dorion  C.  J.  Monk,  Ram- 
say, Sanborn,  Tessier  JJ. 

Where  no  declaration  has  been  made 
under  section  1,  36  Vict.  c.  2,  Q., 
appeals  will  be   dismissed   on   motion. 


Dayon  &  Perron,  Q.  Judgment  dis- 
missing appeal.  8  September,  1875, 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn  JJ. 

After  the  passing  of  the  Quebec  Sta- 
tute 37  Vic,  c.  6,  s.  112,  no  appeal 
lies  from  a  judgment  of  the  Court  of 
Review,  modifying  the  judgment  of  the 
Court  of  first  instance  in  favour  of 
appellant.  5ea«4cAg)ie  &  L'Abb^,  Judg- 
ment, 2  Dec.  1875.  Dorion  C.  J.  Monk, 
Ramsay,  Sanborn  JJ.  Rep.  10  Rev. 
Leg.  115. 

No  appeal  lies  to  the  Queen's  Bench 
from  an  order  of  a  judge  of  the  Superior 
Court  in  Chambers,  permitting  a  can- 
didate at  a  federal  election  to  examine 
the  ballots.  Mackenzie  &  White,  M. 
Judgment  20  September  1875,  Rep.  7 
Rev.  Leg.  218. 

There  is  no  appeal  under  the  Do- 
minion Election  Act  of  1874  ;  the 
determination  of  the  judge  certified  to 
the  speaker  being  declared  final  to  all 
intents  and  purposes,  save  in  the  case 
of  appeal  as  hereinafter  mentioned 
(Sect.  29.)  The  appeal  is  to  the  Court 
of  Review,  and  the  court  shall  deter- 
mine and  certify  its  determination  and 
decision  to  the  speaker  upon  the 
several  points  and  matters,  as  well  of 
fact  as  of  law,  upon  which  the  judge 
might  otherwise  have  determined  or 
certified  his  decision,  in  the  same 
manner  as  the  judge  would  otherwise 
have  done,  in  pursuance  of  sections 
twenty-nine,  thirty  and  thirty-one  of 
this  Act,  and  the  determination  of  the 
Court  thus  certified  shall  be  final  to  all 
intents  and  purposes.  Sect.  33.  And 
this  enactment  is  not  ultra  vires  of 
Parliament,  nor  incompatible  with 
arts.  1115  and  1116  C.  C.  P.  JUassiie  & 
Bruneau.  M.  Judgment,  on  motion  ask- 
ing leave  to  appeal,  refusing  the  appli- 
cation, 18  Dec.  1878  Sir.  A.  A.  Dorion 
C.  J.  Monk,  Ramsay,  Tessier,  Cross  J 
J.  Rep.  9.  Leg.  News  38  J.  23  J.  60.  9 
Rev.  Leg.  626. 

§  2.  Appearance — Must  the  appear- 
ance of  Defendant  be  served  on  the 
opposite  party  ?  See  arts.  83  and  462  C. 
C.    P.     Protean     &     Municipality    of 
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Halifax,  Q.  Judgment  granting  leave 
to  appeal  6  Dec,  1873.  Badgley,  Monk, 
Taschereau,  Ramsay,  JJ. 

A  Defendant  who  has  made  default, 
and  is  allowed  to  appear  and  plead  to 
the  action  will  not,  under  such  order,  be 
allowed  to  file  a  dHatorj'  plea  asking 
for  security  for  costs.  Hill  &  Ware, 
M.  Judgment  June  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ. 

Appellant  moved  to  be  relieved  of  his 
default  and  to  be  allowed  to  file  an  ap- 
pearance. Eespondent,  subsequently 
to  signification  of  appellant's  motion, 
moved  to  reject  Appellant's  appear- 
ance. The  motion  of  Appellant  was 
granted  on  payment  of  costs,  and 
Respondent's  motion  was  rejected 
without  costs.  Bickle  &  RicTiard,  Q. 
.Judgment  1st  Dec,  1877. 

§  3.  Security.  —  Le  cautionnement 
fourni  pour  appeler  d'un  jugement  de 
la  Cour  Superieure  est  irregulier,  s'il 
n'a  ete  precede  d'un  avis  a  la  partie  ad- 
verse, et  que,  dans  ce  cas  I'appel  doit 
etre  renvoye.  Dorion  &  Dorion,  M. 
Judgment  27  Sep.,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.,  Rep.  3  Dec  d'A.  387. 

Security  in  appeal  from  a  judgment 
in  the  Insolvent  Court  must  be  put  in 
within  eight  days,  and  where  the  writ 
has  issued  without  the  security  being  so 
put  in,  the  appeal  will  be  dismissed  on 
motion.  Gibson  &  McArthur,  M.  20 
June  1877. 

Where  there  is  a  motion  to  dismiss 
appeal,  one  of  the  sureties  having 
become  insolvent,  delay  will  be  granted 
appellant  to  put  in  another  surety. 
Kane  &  McLean,  Q.  Judgment  4  De- 
cember, 1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

The  appellant  deposited  bonds  of  the 
City  of  Montreal  as  security  for  an  ap- 
peal by  the  Corporation  of  that  City  to 
the  Privy  Council.  These  bonds  were 
held  to  be  an  insufficient  security  for 
the  Corporation,  and  the  delay  was  pro- 


longed to  put  in  security  till  the  4th. 
In  Chambers,  Monk,  J.,  2  Nov.,  1876. 
On  the  4th  the  Corporation  deposited 
$  1 000  as  security,  but  it  appearing  that 
this  sum  was  insufficient,  they  subse- 
quently deposited  $800  additional. 

Respondent  then  moved  to  be  allow- 
ed to  execute  his  judgment,  on  the 
ground  that  the  failure  of  appellant  to 
put  in  security  within  the  delay  of  six 
weeks  first  allowed,  the  respondenthad 
acquired  an  absolute  right  to  execute 
his  judgment.  The  Mayor  &e.  of  Mont- 
real &  Hubert.  M.  Judgment,  9  March, 
1877. 

§  4.  Insolvency — A  local  act  laying 
down  general  rules  as  to  appeal  will 
control  appeals  in  matters  of  insolv- 
ency. Stewart  es  qua.  &  Angers,  !M. 
judgment,  March,  1874. 

So  where  an  act  of  the  legislature  of 
the  Province  of  Quebec,  passed  in  1872. 
(36  Vic.  c.  12,  Sect.  3),  lunited  the 
right  of  appeal  in  certain  cases  which 
had  come  to  the  Court  of  Review, 
it  was  held  that  this  enactment 
applied  to  cases  in  insolvency,  and 
that  it  was  within  the  powers  of 
the  local  legislature,  as  it  contravened 
no  act  of  Parliament  relating  to  insolv- 
ency. 

Appeal  from  judgment  in  Insolvent 
Court.  Appellant  did  not  put  in  secu- 
rity within  eight  days.  On  the  tenth 
day  the  judge  refused  to  take  the  sec- 
m-ity,  and  the  appeal  was  not  further 
prosecuted,  but  the  writ  had  issued. 
Motion  to  reject  the  appeal  was 
granted.  Gibson  &  McArthur,  M. 
Judgment,  20  June,  1877. 

An  appeal  from  a  judgment  in  review 
in  a  matter  of  insolvency,  taken  on  the 
ninth  day,  is  a  day  too  late,  will  be 
rejected  on  motion,  the  Court  having 
no  jurisdiction  to  extend  the  delay  of 
the  Statute.  Graftis  &  Sleeper,  M. 
Judgment  21  Dec,  1877.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,''JJ.  Rep.  22  J.  76.  1  Leg.  News 
31.      " 

Also  the  case  of  Cotton  &  The  Onta- 
rio Bank.,  M.  Jugment,  Dec.  1877. 
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A  motion  was  made  for  special  leave 
to  appeal  after  the  expiration  of  eight 
days  from  the  time  the  judgment  pur- 
ported to  be  rendered  in  open  Court, 
as  required  by  the  insolvent  act  1875, 
Sect.  128.  Affidavit  setting  forth  that 
judgment  purported  to  be  rendered  4th 
July.  On  the  7th  and  8th,  1 2th  and  13th 
Appellant's  counsel  tried  to  obtain  copy 
of  iudgmeut  but  it  was  not  drawn.  On 
J  4  th  he  applied  at  Prothonotary's  office 
without  any  better  result.  The  judge  in 
Chambers  then  refused  to  take  the 
bond.  Leave  to  appeal  refused.  The 
Canada  Guarantee  Co.  &  Bank  of  Hoche- 
/agra,  M.  Judgment,   September,    1881. 

A  rule  to  show  cause  why  a  writ  of 
appeal  should  issue  will  be  rejected, 
when  the  only  cause  for  the  rule  was 
the  mere  fact  that  the  delay  for  appeal- 
ing under  the  Insolvent  Act  had  ex- 
pired, and  unless  there  was  a  very  clear 
case  to  shew  that  there  was  no  appeal, 
and  that  the  party  was  seeking  to 
obtain  an  appeal,  simply  to  frustrate 
the  ends  of  justice.  Cotton  &  The  On- 
tario Bank,  M.  Judgment,  22  Sept. 
1877,  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  JJ.  Rep.  22  J.  77. 

§  1.  When  appeal  lies Auappeallies 

from  any  interlocutory  judgment  of  the 
S.  C.  in  an  appealable  case  (1)  when  it  in 
part  decides  the  issue ;  (2)when  it  orders 
the  doing  o;'  a  thing  which  cannot  be 
remedied  by  the  final  judgment ;  (3) 
when  its  efiect  is  unnecessarily  to  delay 
the  trial  of  the  suit.  Ill  6  C.  C.  P. 

§  2.  Motion  for  leave  to  appeal.  Ap- 
peal from  an  interlocutory  judgment 
cannot  be  instituted  without  leave 
being  granted  by  the  Court  of  Q.  B. 

It  is  discretionary  with  the  Court  to 
grant  or  refuse  leave  to  appeal,  even  in 
cases  falling  within  one  or  other  of  the 
categories  mentioned  in  art.  1116  C. 
C.  P. 

Leave  to  appeal  will  only  be  granted 
on  motion  duly  signified. 

The  Court  will  not  grant  leave  to  appeal 
from  an  Interlocutory  order  of  a  judge 
in  Chambers  authorizing  the  opening 


of  the  door  of  an  insolvent.  Whiilock 
&  Tyre,  M.  Judgment,  Sep.  1874.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  J  J. 

Leave  to  appeal  will  be  granted  from 
a  Judgment  dismissing  an  exception  & 
la  forme.  Nadeau  &  Baby  et  al.,  Q. 
judgment  h  Dec,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

Leave  to  appeal  will  be  refused  from 
judgment  dismissing  a  defense  en  droit. 
Daigneault  &  Perreault,  M.  Judgment 
March,  1874.  Taschereau,  Ramsay,  San- 
born, Lorang»r,  JJ.  Hall  .6  Tarcotte,  Q. 
Judgment  1  March,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

Leave  to  appeal  will  be  refused  from 
a  judgment  oiprenve  avanifaire  droit. 
Jobin  &  Barbeau,  Q.  Judguient  5  Sep., 
1875.  Dorion,  C.  J.,  Monk,  Ta'^chereaii, 
Ramsay,  Sanborn,  JJ. 

An  appeal  will  not  be  allowed  on  a 
question  of  costs  alone.  Orosbie  & 
Blacklock,  M.  Judgment  confirming  27 
January,  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ. 

Leave  to  appeal  will  not  generally  be 
granted  on  a  question  purely  of  costs, 
nor  on  mere  matters  of  procedure, 
nor  where  the  party  has  appeared  to 
acquiesce  by  taking  subsequent  pro- 
ceedings. Hart  &  The  Northern  Ass. 
Co.,  M.  Judgment  1874. 

Leave  to  appeal  will  not  be  granted 
from  a  judgment  on  a  mere  matter  of 
pi'ocedure.  Phillips  &  Choquette,  M. 
Judgment,  March,  1874.  Taschereau, 
Ramsay,  Sanborn,  Loranger,  JJ. 

A  case  may  be  inscribed  for  enquSies 
et  mSrites,  without  filing  articulation  of 
facts  and  answers,  when  the  delay  for 
filing  the  same  had  expired  before  the 
date  of  the  inscription  ;  and  an  inter- 
locutory judgment,  rejecting  such  in- 
scription, is  a  judgment  from  which 
an  appeal  will  lie  Bellay  &  Quay,  Q. 
Judgment  I  Dec,   1874.  Dorion,  C.  J., 
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Monk.  Taschereau,   Ramsay,   Sanborn, 
JJ.,  4  Q.  L.  R.  91. 

Leave  to  appeal  may  be  granted  from 
an  interlocutory  judgment  foreclosing 
a  party  at  EnquSte  for  non  appearance. 
Doutney  &  Richard.  Judgment  June, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ.  On  the  merits  of 
the  application,  Ramsay  &  Sanbom, 
.JJ.,  dis. 

And  so  also  in  Hall  &  King  et  al., 
Q.  Judgment  1' March,  1875.  Dorion,  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ. 

Leave  to  appeal  from  an  interlocu- 
tory judgment  will  not  be  granted 
where  in  the  opinion  of  the  Court  of 
appeal,  the  judgment  is  correct.  Pacaud 
&  Poisson.  Judgment  6  December, 
1873.  Duval,  C.  J.,  Badgley,  Monk, 
Taschereau,  Ramsay,  J.J. 

Leave  to  appeal  from  a  judgment 
ordering  an  expertise  may  be  refused 
in  the  discretion  of  the  Court,  although 
it  decides  part  of  the  issues.  Been  & 
Valin,  Q.  Judgment  3  June,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

Leave  to  appeal  will  not  be  granted 
from  an  interlocutory  judgment 
allowing  a  wife  aliments  during  the 
pendency  of  a  suit  with  her  husband, 
unless  it  was  evident  that  injustice  had 
been  done.  Blacklock  &  Crosby,  M. 
Judgment,  March,  1875,  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

Where  Defendant's  pleas  are,  by  an 
interlocutory  judgment,  altered,  but 
not  so  as  to  prevent  him  proving  his 
whole  defence,  leave  to  appeal  from 
such  interlocutory  will  not  be  granted. 
Leblanc  &  Pellerin  et  al.  Q.  Judgment, 
March,  1 875.  Dorion  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ. 

§  2.  Motion  for  leave  to  appeal. 

Service  of  motion  for  leave  to  appeal 
is  not  sufficient  if  made  on  attornies  of 


the  other  party,  after  the  record  has 
been  sent  back  to  the  Superior  Court. 
Asselin  &  de  Gasp4  et  al.  M.  Judgment 
1874. 

Motion  for  leave  to  appeal  being 
served  on  Respondent,  he  filed  a  re- 
nunciation to  the  judgment  in  his 
favour  and  offered  to  pay  costs,  but 
did  not  tender  it  on  Appellant's  motion. 
Rejected  on  Respondent  paying  costs. 
C.  C.  P.  477.  Bellay  &  Guay,  Q.  Judg- 
ment 1st.  Dec.  1874.  Dorion  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn  JJ.  Rep. 
4  Q.  L.  R,  91. 

From  Circuit  Court. 

The  right  of  appeal  from  decisions  of 
the  Circuit  Court  to  the  Court  of 
Queen's  Bench  is  provided  for  by  Art. 
1142.  C.  C.  P. 

By  art.  100  M.  C,  any  procis-verbal  '■<■ 
roll,  resolution  or  other  order  of  a 
municipal  council  may  be  set  aside  by 
the  Magistrates'  Court  or  by  the  Cir- 
cuit Court  for  the  country  or  district, 
&c.  By  art.  926,  an  appeal  lies  to  the 
county  council  ''  from  the  homologa- 
tion of  any  prods  verbal  made  by  any 
local  council"  &c.  If  the  proceeding  be 
by  way  of  Appeal  to  the  Circuit  Court, 
and  it  be  appealable  in  its  nature,appeal 
lies  to  the  Queen's  Bench,  (C.  C.  P. 
1142)  although,  it  seems,  the  decision 
of  the  county  council  could  not  have 
been  appealed  to  the  Circuit  Court, 
(M.  C.  1061.  2)  and  that  no  appeal  lies 
from  the  county  council.  McLaren  & 
the  Corporation  of  Buckingham,  M. 
Judgment,  21  June,  1875,  Monk,  Tas- 
chereau, Ramsay,  Sanborn,  Sicotte  JJ. 
Sanborn  J.  dis. 

In  a  case  instituted  before  the  Cir- 
cuit Court,under  Section  100,  of  the  M. 
Code,  the  appeal  to  this  court  is  not 
taken  away.  Rolf  &  the  Corporation  of 
the  County  of  Stoke  M.  Judgment,  22 
March,  1879,  Dorion,  C.  J.  Monk, 
Ramsay,  Tessier,  Cross  JJ.  Rep.  24. 
J.  103,  3  Leg.  News  69. 

"  Any  municipal  elector  in  his  own 
name,  may,  by  a  petition  presented  to 
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the  Magistrate's  Court  or  to  tlie  Cir- 
cuit Court  of  the  county  or  district, 
demand  and  obtain,  on  the  ground  of 
illegality,  the  annulment  of  any  muni- 
cipal by-law,  with  costs  against  the 
corporation."  M.  C.  698.  A  petition  was 
presented  to  the  Circuit  Court  for  the 
district  of  Bedford,  praying  that  a  By- 
Law  prohibiting  the  sale  of  intoxicat- 
ing liquors  should  be  annulled.  The 
petition  was  rejected,  and  petitioners 
appealed.  Held,  that  the  by-law  com- 
plained of  was  a  by-law  within  the 
meaning  of  art.  698  M.  C,  and  that 
the  judgment  rejecting  the  petition  was 
appealable  under  art.  1142,  3,  C.  C.  P. 
Goosey  &  the  Corporation  of  the  Co. 
of  Brome.  il.  Judgment  i-e versing,  21 
Sep.  1878.  Sir  A.  A.  Dorion  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross  JJ.  The  Chief 
.Justice  dissenting,  but  not  on  this 
.point.  Rep.  1.  Leg.  News  519. 

Motion  to  reject.  This  is  an 
appeal  from  a  judgment  of  the  Circuit 
Court,  exercising  original  jurisdiction 
and  is  not  within  the  operation  of  art. 
1077,  M.  C.  Blackburn  &  the  Corpora- 
tion of  Ch&teau  Richer,  Q.  Motion 
rejected,  Feb.  1882. 

And  the  case  coming  up  on  the  mer- 
its,   held :    under  article    100   of   the 

'  M.  C,  every  elector  has  a  right  to 
proceed     before     the     Circuit     Court 

•  with  regard  to  any  valuation  role.  And 
there  is  appeal    from    any   judgment 

j  of  the  Circuit  Court  when  the 
amount  in  litigation  exceeds  $100. 
Blackburn  &  Corporation  of  Chateau 
Richer,  Q.  Judgment  reversing  5  Oct. 
1782.  Sir.  A.  A.  Dorion  C.  J.  Eamsay, 
Tessier,  Cross,  Baby  JJ. 

An  appeal  lies  to  the  Court  of 
<Jueen'R  Bench  from  a  judgment  on  an 
opposition,  and  a  person  who  claims  a 
total  exemption  from  taxes,  may,  if 
proceeded  against  as  a  rate  payer, 
avail  himself  of  the  remedy  allowed  to 
rate-payers  under  art.  970,  Municipal 
Code.  The  Montreal  Cotton  Co.  &  the 
Corporation  of  the  Town  of  Valleyfield 
de  Salaherry.  Judgment  17  Sep.  1880. 
Sir.  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Chagnon  JJ.  Rep.  2  Leg.  News  338. 
■3  Leg.  News  317,  9  R.  Leg.  551. 


The  appeal  is  not  taken  away  in 
cases  of  expropriation  by  a  municipal- 
ity, when,  by  the  judgment  complained 
of  the  report  of  the  commissioners  has 
been  rejected.  The  Mayor  &c.  of  Mont 
real  &  Frothingham  et al.  M.  Judgment 
Sep.  1884.  Dorion  C.  J.  Monk,  Tasche- 
reau,  Ramsay,  Sanborn  JJ. 

Where  there  ib  an  action  in  the  Cir- 
cuit Court  for  taxes,  to  the  amount  of 
$908.95,  appeal  is  not  taken  away  by 
art.  1077  M.  Code.  The  Corporation  of 
St-Guillaume  &  the  Corporation  of  the 
County  of  Drummond,  Q  Judgment 
March  1874.  Dorion.  C.  J.  Monk,  Tas- 
chereau,  Ramsay,  JJ. 

There  is  no  appeal  to  the  Circuit 
Court  from  a  decision  of  a  Municipal 
council  as  to  the  revision  of  electoral 
lists.  The  ajapeal  is  to  a  judge  of  the 
Superior  Court.  St-Henn  &  Viau.  M. 
Judgment  reversing,December  1875.  Do- 
rion C.  J.,  Monk,  Ramsay,  Sanborn,  JJ. 

Appellant  cannot  join  to  an  appeal 
from  a  judgment  in  review,  an  appeal 
from  the  original  judgment  in  the  Cir- 
cuit Court,  from  which  he  had  not 
appealed  within  the  delay  fixed  by 
art.  1143,  C.  C.  P.  Logan  &  Kilgour  M. 
Judgment  rejecting  appeal  from  Circuit 
Court,  21  December,  J  882.  Sir.  A.  A. 
Dorion  C.  J  .  Ramsay,  Tessier,  Cross, 
Baby  JJ.  Rep.  3  Dec.  d'A.  336. 

Leave  to  appeal  from  an  interlocutory 
judgment  of  the  Circuit  Court  will  not 
be  granted.  Richard  &  Girard,  Q. 
Judgment,  3  June  1875,  Dorion  C.  J. 
Monk,  Taschereau,  Ramsay,  Sanborn 
JJ. 

Le  cautionnement  pour  appel  d'un  ju- 
gement  de  la  Cour  de  Circuit  doit  &tre 
dans  les  termes  de  Particle  1143 — que 
I'appelant  poursuivra  I'appel,  repondra 
a  la  condamnation  et  paiera  les  frais  au 
cas  ou  le  jugement  serait  confirme  ; — 
et  qu'une  obligation  de  la  part  de  la 
caution  de  payer  une  somme  de  $200, 
dans  le  cas  oii  I'appelant  ne  poursui- 
vrait  pas  I'appel,  ne  repondrait  pas  a 
la  condamnation  et  ne  paierait  pas  les 
frais  si  le  jugement  est  confirme,  n'est 
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pas  un  cautionnement  suffisant.  Felton 
&  B£langer  et  al.  M.  Judgment  con- 
firming 24  Nov.  1882.  Sir  A.  A.  Dorion 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  3  Dec.  d'A.  107. 

A  security  bond  in  appeal  from  the 
Circuit  Court  may  be  amended  by  sup- 
plying the  description  of  the  real  estate 
on  which  the  security  justified,  and 
which  had  been  omitted  in  the  bond. 
The  Montreal  Cotton  Co.  S  the  Corpor- 
ation of  the  Town  Saldberry  of  Valley- 
fleldjM..  Judgment,  Appellant  allowed 
to  amend  bond,  ]6  September,  1879. 
Sir  A.  A.  Dorion,  C.  J.  Monk,  Ramsay, 
Tessier,  JJ.  Rep.  24  J.  159,  2  Leg.  News 
238,  9  R.  Leg.  551. 

There  should  be  notice  of  motion  to 
reject  an  appeal  from  the  Circuit  Court, 
the  record  not  having  been  returned. 
Turcotte  &  Rioux,  Q.  Judgment  4 
March,  1876.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  J  J. 

Upon  an  appeal  from  an  interlocutory 
judgment  any  party  may  produce  and 
file  a  factum,  and  if  succesful  the  costs 
of  the  same  will  be  taxed  and  allowed. 
But  no  delay  can  be  granted  for  the 
filing  of  such  factum.  Thornton  &  Tru- 
del,  Q.  Judgment  confirming,  8  October, 
1885.  Sir  A.  A.  Dorion  C.  J.  Monk,  Ram- 
say, Cross,  Baby,  JJ.   11  Q.  L.   R.  216. 

To  THE    SuPKEME   CouET When   it 

lies — Subject  to  the  limitations  and 
provisions  hereinafter  made,  an  appeal 
shall  lie  to  the  Supreme  Court  from  all 
final  judgments  of  the  highest  Court  of 
final  resort,  whether  such  Court  be  a 
Court  of  Appeal  or  of  original  jurisdic- 
tion, now  or  hereafter  established  in 
any  Province  of  Canada,  in  cases  in 
which  the  Court  of  original  jurisdiction 
is  a  Superior  Court ;  Provided  that  no 
appeal  shall  be  allowed  from  any  judg- 
ment rendered  in  the  Province  of  Que- 
bec in  any  case  whei'ein  the  sum  or 
value  of  the  matter  in  dispute  does  not 
amount  to  two  thousand  dollars ;  and 
the  right  to  appeal  in  civil  cases  given 
by  this  Act,  shall  be  understood  to  be 
given  in  such  cases  only  as  are  men- 
tioned in  this  section,  except  Exche- 


quer cases,  and  cases  of  mandamus,- 
habeas  corpus,  or  municipal  by-laws,  as 
hereinafter  provided.    Supreme  Coui  t 
Act,  C.  38  Vic.  cap.  ]]. 

It  is  the  amount  demanded  and  not 
the  amount  awarded  which  regulates 
the  right  of  appeal  to  the  Supreme 
Court,  although  section  17  of  the  Su- 
preme Court  Act  is  in  these  words : 
"No  appeal  shall  be  allowed  in  the 
Province  of  Quebec,  in  any  case  where- 
in the  sum  or  value  of  the  matter  in 
dispute  does  not  amount  to  S20U0.  The 
Grand  Trunk  Railway  Co.  &  Godbout, 
Q.  8  Sep.  1877.  Dorion,  C,  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.,  Monk,  and 
Tessier,  JJ.,  dis.  Rep.  3  Q.L.R.,346."  (1) 

To  THE  Privy  Council When  it  lies. 

— "  An  appeal  lies  to  Her  Majesty  in 
Her  Privy  Council  { I )  from  final  judg- 


(1)  Note. — After  very  full  consideration  of 
the  subject  this  view  has  been  confirmed  in 
the  Supreme  Court  on  several  occasions.  See 
the  case  of  Hart  &  Joyce,  1  Sup .  C .  Rep. 
321.  Giugras  &  Desilets.  Levi  &  Eeed,  6 
Sup.  C.  Eep.  482.  In  this  last  case  one  of 
the  learned  judges  difi'ered,  making  a  dis- 
tinction between  it  and  the  case  of  Hart  & 
Joyce,  in  which  last  case  tlie  action  was  for 
an  appealable  amount  and  the  judgment  for 
ipealei' 


',  and  the  defendant  appealed.  In  Levi 
&  r>eed  the  plaintiff  appealed.  He  therefore 
contended  that  the  matter  in  dispute  in  the 
first  case  was  the  whole  demand,  while  in  the 
latter  case  it  was  only  the  amount  of  judg- 
ment that  was  in  dispute.  It  was  as  thougli 
the  plaintiff  had  filed  a  retraxit.  There  is 
perhaps  some  difficulty  in  constming  the 
words  of  the  statute  so  as  to  .support  the 
judgment,  and  on  the  other  liand  the  difS- 
culty  IS  certainly  not  less  in  taking  the 
amount  of  the  judgment  as  deciding  the 
right  of  appeal.  The  statute  does  not  say 
that  appeal  lies  when  the  matter  in  dispute 
by  the  appellant  amounts  to  |2000,  hut  that 
appeal  lies  in  any  case  wherein  the  sum  ov 
value  of  the  matter  in  dispute  is,'&c.  It  is 
therefore  the  amount  of  the  case  which  is  the 
test  of  its  appealability.  Mr.  Justice  Tas- 
chereau's  distinction  appears  to  me  to  be 
visionaiy,  and  the  illustration  of  a  retraxit 
fallacious.  The  case  is  altered  by  the  retraxit, 
it  is  not  by  the  judgment.  It  would  also 
have  tlie  inconvenience  of  making  the  case 
appealable  for  one  party  and  not  for  the  other, 
a  construction  the  words  of  tlie  statute  will 
not  bear. 
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ments  rendered  in  appeal  or  error  by 
the  Court  of  Queen's  Bench : 

1 .  In  all  cases  where  the  matter  in 
dispute  relates  to  any  fee  of  office, 
duty,  rents,  revenue,  or  any  sum  of 
money  payable  to  Her  Majesty ; 

2.  In  cases  concerning  titles  to  lands 
or  tenements,  annual  rents  and  other 
matters  bj'  which  the  rights  in  future 
of  parties  may  be  affected ; 

3.  In  all  other  cases  wherein  the  mat- 
ter in  dispute  exceeds  the  sum  or  value 
of  five  hundred  pounds  sterhng."  C.  C. 


Leave  to  appeal  to  the'  Privy  Council 
is  only  gi-anted  from  final  judgments.  ( 1 ) 

Leave  to  appeal  to  the  Privy  Council 
from  a  judgment  of  the  Court  of  Queen's 
Bench,  Quebec,  will  be  granted,  al- 
though the  opposite  party  has  already 
obtained  leave  to  appeal  to  the  Supreme 
Court  of  Canada.  The  City  of  Montreal 
&  Devlin.  Judgment  22  March,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  J  J.,  Kep.  1  Leg.  Mews 
151. 

Under  the  Insolvent  Act  of  1875,  the 
appeal  to  the  Privy  Council  is  not  taken 
away.  See  sections  8  and  128.  Knight 
it  La  Banque  Nationale.  Q.  Judgment 
S  March,  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  McCord,  JJ. 

'Phe  defendant  has  a  right  to  appeal 
to  the  Privy  Council  from  a  judgment 
on  an  action  to  set  aside  a  Crown  Patent, 
establishing  Respondent's  title  to  lands. 
Pacaud  &  Rickdby.  Q.  Judgment  4 
Dec,  1875.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  JJ. 

An  appeal  to  the  Privy  Council  can 
be  allowed  only  from  a  final  judgment. 
But    as  a  judgment   dismissing  an  at- 


(1)  In  cases  in  which  the  appeal  to  the 
(J.  B.  is  lost  by  decision  in  Keview  under  37 
Vic,  c.  6,  s.  3,  there  may  be  appeal  to  the 
P.  C.  lb.  s.  2. 


tachment  before  judgment  cannot  be 
remedied  at  any  other  stage  of  the 
case,  the  Court  holds  that  the  judg- 
ment was  a  final  one,  and  the  motion 
for  leave  to  appeal  to  the  Privy  Council 
must  therefore  be  granted.  Dallimore 
&  Brooke.    M.  Judgment  Sep.  1874. 

Wotherspoon's  C.  C.  P.  note  to  art. 
1178. 

Leave  to  appeal  to  the  Privy  Council 
will  be  granted  from  a  judgment  main- 
taining a  capias.  Goldring  &  The  Ho- 
chelaga  Bank.  M.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  JJ.  Rep. 
2  Leg.  News  232. 

Commissioners  were  appointed  for  the 
expropriation  of  certain  real  estate  in 
Montreal,  under  27  ana  28  Vic.  1  c.  60. 
They  made  an  award,  which  the  Cor- 
poration thought  extravagant  and  be- 
fore the  homologation  of  the  report,  the 
Corporation  moved  the  Superior  Court 
to  have  the  Commissioners  removed  for 
want  of  diligence  and  fidelity  in  the 
discharge  of  their  duties,  (sect.  9.)  This 
motion  was  granted  and  new  Commis- 
sioners were  appointed.  The  Commis- 
sioners appealed  to  this  Court  and  the 
judgment  of  the  Superior  Court  was 
reversed.  Leave  to  appeal  to  the  Privj' 
Council  was  resisted  on  the  ground  that 
this  was  an  Interlocutory  Judgment. 
Held,  that  it  was  final  as  regards  the 
Commissioners.  Leave  granted.  Brown 
(Ik  al  &  The  Mayor,  Sc,  of  Montreal. 
Judgment  1874. 

There  is  an  appeal  to  the  Privy 
Council  from  a  judgment  setting  aside 
an  injunction,  if  the  amount  involved 
be  sufficient,  or  if  the  subject  matter  be 
of  a  nature  to  permit  of  an  appeal  in 
an  ordinary  case.  McDonald  &  Joly. 
M.  Judgment  22  March,  1879.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  J  J.  2  Leg.  News  104. 

No  appeal  lies  to  the  Privy  Council 
from  a  judgment  upon  demurrer,  for 
there  is  nothing  in  the  judgment  which 
cannot  be  remedied  after  final  judg- 
ment ;  the  judgment  is  merely  interlo- 
cutory, and  motion  for  leave  to  appeal 
to  the  Privy  Council  cannot  be  granted., 
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Brooke  &  Bloomfidd,  M.  Judgment, 
21  Sep.,  874. 

Wotherspoon's  C.  P.  C,  note  to  ar- 
ticle 1187. 

The  judgment  granting  a  new  trinl  is 
Interlocutory,  and  leave  to  appeal  to 
the  Privy  Council,  will  not  therefore  be 
granted."  South  Eastern  Counties  Rail- 
way Co.  &  Lambkin.  M.  -Judgment,  13 
June,  1877. 

Note AppUcation  was  subsequently 

made  to  the  Judicial  Committee  for 
leave  to  appeal,  and  it  was  gi-anted,  and 
the  judgment  granting  a  new  trial  was 
reversed.  It  is  considered  that  this  de- 
cision of  the  judicial  committee  does 
not  reverse  the  rule  that  leave  to  ap- 
peal will  not  be  granted  on  an  interlo- 
cutory  judgment     by    the    Court     of 

ueen's  Bench. 

Leave  to  appeal  to  the  Privy  Council 
will  not  be  granted  from  a  judgment 
refusing  to  discharge  a  party  arrested 
under  the  warrant  of  the  Speaker  of 
the  House  of  Assembly  of  the  Quebec 
Legislature.  It  is  because  the  case  was 
a  criminal  case  ?  Thejudges  were  divid- 
ed. Exp.  Dansereau,  M.  Judgment,  19 
Feb.,  1875.  Dorion,  C.  J.,  Monk,Tasche- 
reu,  Eamsay,  Sanborn,  JJ. 

Leave  to  appeal  to  the  Privy  Council 
will  not  be  granted  from  a  judgment 
maintaining  a  prohibition  against  the 
council  of  the  bar.  O'Farrell  &  Bras- 
sard, Q.  Judgment,  4- March,  1878, 
Dorion,  C.  J .,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  1  Leg.  News  115. 

Leave  to  appeal  to  the  Privy  Coun- 
cil will  be  refused  on  the  application  of 
a  relation  from  the  judgment  of  the 
Court  of  Queen's  Bench,  allowing  a  writ 
of  Prohibition  to  issue,  restraining  the 
Council  of  a  section  of  the  bar.  O'Far- 
rell &  Brossard.  Judgment,  4  March, 
1878,  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.  Rep.  1  Leg.  News, 
J15. 

The  amount  originally  in  issue  must 
govern  the  right  of  Appeal  to  the  Privy 
Council.    And  even  where  there  is  a 


cross-demand  for  an  amount  in  itself,' 
not  appealable,  it  is  so  connected  with 
the  original  case  as  to  form  part  of  the 
matter  in  dispute  in  the  case,  and  it  is 
therefore  appealable.  Bariley.  &  Bar- 
tlett  &  E.  Contra.  M.  Judgment,  14 
Dec,  1877. 

In  calculating  the  amount  necessary 
to  make  a  case  appealable  the  interest 
accrued  during  the  suit,  cannot  be  con- 
sidered. Stanton  &  The  Home  Insur- 
ance Co.  M.  Judgment,  20  Sep.,  1879, 
Dorion.  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.,  Rep.  2  Leg.  News,  314;  24 
J.  38.  (1) 

Where  the  action  is  to  recover  back 
a  sum  of  money  exacted  illegally  from 
the  Appellant  under  an  assessment,  the 
validity  of  the  roll  not  being  in  question, 
leave  to  appeal  to  the  Privy  Coun- 
cit  will  not  be  granted.  Future 
rights,  at  least  such  rights  as  are 
contemplated  by  the  article,  are  not 
affected  by  the  judgment.  If  the  roll 
were  in  existence  for  three  years,  the 
total  amount  at  stake  would  not  give 
the  right  of  appeal.  Valois  &  Les  Com- 
missaires  d'ecoles  d!Hochelaga,  also 
Lussier  &  The  same,  M.  Judgment,  17 
Sep..  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  JJ.,  Rep.  3  Leg. 
News,  309. 

The  certificate  of  the  Registrar  of  the 
Privy  Council  stated  that  the  case 
''  stand-referred"  to  the  Privy  Council 
and  it  was  moved  that  the  record  should 
be  ordered  back  to  the  Superior  Court 
because  this  certificate  does  not  show 
that  any  proceedings  had  been  taken 
within  six  months.  Motion  refused.  The 
Mayor  <i;c  of  Montreal,  &  Brown,  Judg- 
ment, March,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, , 
JJ.  (2) 

A  judge   of  the   Court  of    Queen's 


(1)  Note. — Two  oases  were  decided  in  the, 
same  sense  one  21  Deo.  1872,  the  other  22 
Sep.  1873,  consequently  before  the  time  cover- 
ed by  this  index.  Wotherspoon's  0.  C.  P. 
note  to  art .  1178 . 

(2)  In  the  Privy  Council  the  appeal  was 
dismissed. 
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Bench  has  power  to  extend  the  delay 
for  giving  the  security  on  an  appeal  to 
the  Privy  Council  beyond  the  delay 
ordered  by  the  Court,  as  that  within 
which  security  must  be  given,  when 
such  judge  is  seized  of  the  matter  be- 
fore the  expiration  of  the  delay  origin- 
ally granted  ;  and  when  security  is 
given  within  such  extended  delay,  the 
respondent  cannot  execute  the  judg- 
ment appealed  from.  The  Mayor  &c., 
of  Montreal  &  Hubert  et  al.,  M.  Judg- 
ment, 21  March,  1877.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
J  J.  Kep.  21J.  85. 

On  motion,  and  by  consent  of  both 
parties,  an  acte  argu6  de  faux,  may  be 
ordered  to  be  sent  to  the  Privy  Coun- 
cil. Panel  &  Hamel.  Q.  Judgment,  3 
June,  1875,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  JJ. 

Application  in  appealsfrom  Superior 
Court  whether  final  or  interlocutory? 

Motion  to  strike  out  part  of  the 
answers  in  appeal.  Gait  &  Evans.  Judg- 
ment. Sep.  1884. 

APPRENTICE. — A  contract  of  appren- 
ticeship will  be  annulled  if  it  appear 
that  the  apprentice  has  not  a  fair  op- 
portunity of  acquiring  proficiency  in  the 
art  which  the  master  engaged  to  teach 
him.  Baker  &  Lebeau.  M.  Judgment 
confirming,  21  February,  1884.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross,  Ba- 
by, JJ.,  Cross  J.,  dissenting.  Reported 
7  Leg.  News  299.   * 

•  ARBITRATION  AND  ARBITRATOR— 

Arbitration  is  the  determination  of  a 
controversy  by  a  person  or  persons 
chosen  by  the  parties  thereto.  An  ar- 
bitrator is  the  person  so  chosen.  In 
order  to  bind  the  parties  there  must 
be  a  submission  in  writing,  by  which  act 
the'  parties  agree  to  abide  by  the  deci- 
sion of  the  arbitrators  whom  they  agree 
upon.  C.  C.  P.  1341,  1345. 

"  But  the  Court  may,  of  its  own  mo- 
tion or  upon  the  application  of  one  of 
the  parties,  refer  to  the  decision  of  ar- 
bitrators any  cases  of  dispute  between 
relations,    concerning    partitions,     or 


other  matters  of  fact  which  it  is  diffi- 
cult for  the  Court  to  appreciate  ;  and 
also  any  other  case,  if  the  parties  con- 
sent to  it."  CO.  P.  341. 

"  Deeds  of  submission  made  out  of 
court  must  state  the  names  and  addi- 
tions of  the  parties  and  arbitrators,  the 
object  in  dispute,  and  the  time  within 
which  the  award  of  the  arbitrators 
must  be  given."  C.  C.  P.  1344. 

"  During  the  delay  fixed  by  the  sub- 
mission the  appointment  of  the  arbit- 
rators cannot  be  revoked,  except  with 
the  consent  of  all  the  parties.  If  the 
delay  is  not  fixed,  either  of  the  parties 
mav  revoke  the  submission  when  he 
pleases.  "     C.  C.  P.  1347. 

"The  submission  becomes  inopera- 
tive: 

"  1.  In  the  case  of  the  death,  refusal, 
withdrawal  or  inability  to  act  of  one  ot 
the  arbitrator.*,  unless  some  clause  pro- 
vides that  it  shall  avail  notwithstanding 
that  such  arbitrator  shall  be  replaced 
by  another  chosen  by  the  parties  or  by 
the  remaining  arbitrator  or  arbitrators 
or  otherwise ;  " 

"  2.  In  the  case  of  the  decision  not 
being  given  before  the  expiration  of 
the  delay  fixed  ;  " 

"  3.  By  the  failure  to  agree  if  the  ap- 
pointment of  a  third  arbitrator  has  not 
been  provided  for ;  " 

"  4.  By  the  mutual  consent  of  the 
parties ;  " 

''  5.  By  the  loss  of  the  object  which 
forms  the  subject  of  the  submission  ;  " 

"  6.  By  the  extinction  of  the  obliga- 
tion which  formed  the  subject  of  the 
submission ;  " 

"  7.  By  revocation  in  the  case  of  the 
preceding  article."  C.  C.  P.  1348. 

Arbitrators  cannot  be  recused,  except 
for  reasons  which  have  arisen  or  have 
been  discovered  since  their  appoint- 
ment. C.  C.  P.  1349. 
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So  where  the  submission  charged  the 
arbitrators  to  fairs  leiir  rapport  ou 
prononcer  leicr  sentence  arbitrate  dans 
le  eours  des  cinq  semaines  qui  sui- 
vront  le  dit  jour,  vingtquatre  Juin 
courant"  and  it  was  further  stipulated 
that  il  sera  nianmoins  loisible  aux 
dits  arbitres  de  prolonger  a  tear  dis- 
cretion le  temps  qui  vient  de  leur  Stre 
assign^  pour  /aire  le  rapport  et  la 
visile,  si  les  circnnstances  le  requii- 
rent.  "  The  proceedings  were  adjourned 
by  simple  consent  of  parties  to  the  12 
October,  and  the  appellant  then  re- 
voked the  power  :  Held,  that  he  had 
a  legal  right  so  to  do.  and  that  no 
action  of  damages  would  lie.  Foist/  & 
DSry.  Q.  Judgment  reversing,  7  Sep. 
1874,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.  Taschereau  J.  diss. 

Semble,  that  the  power  given  to  the 
arbitrators  to  prolong  the  delay  indefi- 
nitely is  similar  in  effect  to  finding  no 
period  within  ivhich  the  award  shall 
be  rendered. 

And  on  the  same  principle  commis- 
sioners to  make  an  assessment  for  a 
special  improvement  cannot  report  af- 
ter their  powers  are  at  an  end.  v.  As- 
sessment. 

By  a  deed  of  submission  it  was  stipu- 
lated that  the  award  '•'  should  be  made 
in  writing,  and  duly  deposited  with  the 
undersigned  notary,  within '' — a  fixed 
period.  The  arbitrators  made  their 
award  before  the  notary  in  question, 
and  directed  that  the  award  should 
not  be  communicated  to  the  parties 
till  their  costs  which  they  taxed  at 
$738.59  were  paid,  and  the  award  was 
not  actually  signified  to  the  parties  till 
after  the  expiration  of  the  time  fixed 
by  the  submission. 

Held,  reversing  the  decision  of  the 
Superior  Court,  that  the  stipulation  in 
the  deed  of  submission  that  the  award 
should  be  in  writing,  and  should  be  de- 
posited with  a  certain  notary,  was  a 
waiver  of  the  formalities  of  art.  1352  C. 
C.  M.  with  regard  to  the  service  of  the 
sentence  on  the  parties,  and  that  the 
prohibition  to  communicate  the  con- 
tents of  the  award,  until  the  claim  of 
the  arbitrators  for  their  fees  was   paid, 


was  usual  and  such  an  order  as  the 
arbitrators  were  entitled  to  make. 
Normand  &  McGreevy,  Q.  Judgment 
reversing  8  June,  1887.  Dorion,  C.  J., 
Monk,  Sanborn,  Tessier,  JJ.  Ramsay,  J., 
held,  dissenting,  that  the  directions  of 
the  submission  were  only  a  reference, 
in  general  terms,  to  the  article  1352  C. 
C.  P.,  and  instead  of  being  a  waiver  of 
the  dispositions  of  that  article,  were  a 
recognition  of  them  ;  and  that  the 
order  of  the  arbitrators  not  to  com- 
municate the  sentence  until  their  pre- 
tended fees  were  paid,  was  virtually  a 
renunciation  of  the  performance  of  the 
duties  imposed  upon  them,  and  was,  in 
effect,  a  failure  to  render  their  award. 

Difficulties  between  co-partners  were 
referred  to  arbitration.  The  arbitrators 
it  appeared,  acted  irregularly,  the  De- 
fendant was  not  duly  notified,  the 
witnesses  were  not  sworn.  The  De- 
fendant, now  Appellant,  took  advant- 
age of  the  award  in  so  far  as  to  take 
possession  of  some  of  the  goods  and 
turned  them  to  his  own  account, 
protesting  at  the  same  time  against  the 
irregularities  of  the  arbitrators.  Held, 
that  he  ha  I  acquiesced  in  the  award, 
knowing  the  objection  to  it,  and  that 
he  was  bound  to  abide  by  it.  Lepine  & 
Fiset,  Q.  Judgment  confirming  8  Sep., 
1878.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tes>ier,  Cross,  JJ.,  Rep.  10  Rev.  L§g. 
153. 

Where  arbitrators  have  valued  the 
land  as  a  whole,  and  «iot  for  so  much  by 
measurement,  an  error  in  the  extent 
will  not  invalidate  the  award.  And  the 
rendering  of  professional  services  as 
a  notary,  habitually,  does  not  dis- 
qualify such  notary  as  arbitrator  to  the 
person  to  whom  such  services  are 
rendered.  And  in  any  case  where  the 
arbitratoi"  or  one  of  the  parties  not 
personally  interested,  might  have  been 
recused,  and  the  ground  of  recusation 
was  known  to  the  other  party,  and  he 
acquiesced  in  the  award,  this  ground  of 
recusation  is  not  sufficient  to  make  the 
award  null.  The  North  Shore  Railway 
Co.  et  les  Ursulines  de  Quebec,  Q.  Judg- 
ment confirming  8  October,  1884. 

Arbitrators  named  to  assess  damages 
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done  by  the  works  of  a  railway  com- 
pany to  a  stone-quarry,  cannot,  by 
their  award  condemn  the  railway  com- 
pany to  alter  their  works  or  to  pay  an 
annual  and  perpetual  rent  to  the  lessee 
of  the  quarry.  The  Montreal,  Ottawa 
&  Occidental  Railway  Co.,  &  Bourgui- 
gnon,  M.  Judgment  reversing  14  Dec, 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.,  Tessier,  J., 
diss.,  Kep.  25  J.  96,  9  Rev.  Leg.  631,  2 
Leg.  News  131. 

The  Court,  may  of  its  own  motion, 
refer  to  the  decision  of  arbitrators  any 
case  of  dispute  between  relations,  con- 
cerning partitions,  or  other  matters  of 
fact  which  it  is  difficult  for  the  Court 
to  appreciate,  art.  341  C.  C.  P.  Robert  & 
Robert,  M.  Judgment  confirming  22 
Dec,  1876.  Dorion.  C.  J.,  Monk,  Eam- 
say, Sanborn,  JJ.,  Tessier,  J.,  dis.,  Rep. 
21  J.  18. 

ARPENTEUR. — An  arpenteur  was  an 
officer  appointed  to  measure  lands. 
Ferriere  verbo  Arpenteur.  See  also  Mon- 
tigny  "  Histoire  du  droit  frangais,"  p. 
582,  for  an  account  of  the  office.  Now 
•■'no  person  shall  act  as  a  Surveyor  of 
lands  within  this  Province  (the  late 
Province  of  Canada),  unless  he  has  been 
duly  authorized  to  practise  as  a  land 
Surveyor  according  to  the  provisions  of 
this  act  (18  Vic,  c  83),  or  had  been  so 
authorized  before  the  passing  hereof, 
I  to  wit  of  said  act)  according  to  the 
laws  then  in  force.''  C.  P.  C,  c.  77,  sect. 
5.  But  see  39  Vic,  c.  34,  Q.  43  et  44 
Vic,  c.  23,  Q.  45  Vic,  c.  16,  Q.  46  Vic, 
c.  35,  Q.  Surveyors  of  Dominion  lands. 
35  Vic,  c.  23,  (Repealed).  39  Vic,  c. 
19  (Repealed).    42  Vic,  c  31.     F.  Bor- 

NAGE. 

ARREARS. — Are  what  is  overdue  of 
any  revenue  or  rent.  (1) 

ASSESSMENT. — Primarily  the  valua- 
tion of  property  for  the  purpose  of 
taxation ;  it  is  also  used  for  the  amount 
assessed. 


(1)  Note.  To  this  the  learned  judge  had 
added  a  query  as  to  Aliments,  and  referred  to  a 
case  on  the  subject  as  then  before  the  court 
but  does  not  say  what  case.  Ed. 


When  an  assessment  roll  is  illegally 
made,  more  particularly  when  it  is 
made  with  the  fraudulent  intent  of 
overcharging  a  certain  class  of  rate- 
payers, the  Court  will  on  petition  pro- 
hibit the  execution  of  process  by  the 
Corporation  to  levy  a  tax  under  such 
roll.  Morgan  &  al.  &  Cot4  &  al.  M. 
Judgment  June  22, 1880.  Monk,  Ram- 
say, Cross,  JJ.,  Dorion,  C.  J.,  and  Tes- 
sier, J.,  dis.  And  where  parties  have 
paid  a  tax  under  such  circumstances, 
an  action  will  lie  to  recover  it  back,  and 
to  set  aside  such  assessment  roll.  Lus- 
sier  &  Corporation  of  Village  of  Ho- 
chelaga.  M.  Judgment  22  June,  1880. 
Monk,  Ramsay,  Cross,  JJ.,  Dorion,  C.  J., 
and  Tessier,  J.,  dis  ,  and  in  another  case 
of  Valois  &  Corp.  of  Hoclielaga.  Rep. 
2  Leg.  News,  274. 

An  assessment  may  be  set  aside  in 
the  Circuit  Court  if  it  appears  to  have 
been  made  without  regard  to  the  direc- 
tion of  laws  established  as  necessary 
for  the  protection  of  the  rate-payers. 
And  an  appeal  will  lie  to  the  Court  of 
Queen's  Bench  from  any  judgment  of 
the  Circuit  Court  in  such  matter.  Rolf 
&  al.  &  The  Corporation  of  the  Town- 
ship of  Stoke.  M.  Judgment  reversing 
the  judgment  of  the  Circuit  Court  3 
February,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
■24  J.,  103.     3  Leg.  News,  69. 

The  same  question  is  decided  in  the 
case  of  McLaren  &  al.  &  The  Corpo- 
ration of  the  Township  of  Buckingham. 
M.  Judgment  reversing,  June,  1875. 
Monk,  Taschereau,  Ramsay,  Sanborn, 
Sicotte,  JJ. 

The  County  Corporation  cannot  bring 
a  direct  action  against  an  individual 
rate-payer  for  a  County  rate.  Its  action 
is  against  the  municipality.  Roberge  & 
Corporation  of  County  of  Levis.  Q. 
Judgment  reversing,  5  December,  1876. 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ., 
Tessier,  J.,  dis. 

The  property  of  a  railway  company 
existing  under  Dominion  legislation, 
may  be  assessed  under  a  local  act  by 
the  corporation  of  the  municipality 
through  which  it  passes,  for  a  special 
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rate  to  form  the  sum  of  money  subscrib- 
ed by  such  municipal  corporation  for 
the  purchase  of  stoclt  in  another  rail- 
way company. 

The  failure  to  deliver  to  the  secretary 
treasurer  the  valuation  rolls  in  the 
month  of  June,  in  the  year  in  which  it 
was  made,  does  not  invahdate  such 
roll.  Section  66,  36  Vic,  chap.  60,  is 
only  directory.  The  Grand  Trunk 
Railway  Co.  of  Canada  &  The  Corpo- 
ration of  the  Town  of  Levis.  Q.  Judg- 
ment confirming,  7  March,  1879.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Kep.  10  Rev.  Leg.  612. 

An  assessment  roll,  (to  defray  the 
cost  of  an  improvement),  which  is  not 
completed  until  after  the  powers  of  the 
commissioners  expire,  is  absolutely 
null.  The  Mayor  &c.  of  the  City  of 
Montreal  &  Hubert,  M.  J  udgment  con- 
firming, June,  1876.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Sanborn,  Tessier,  Belan- 
ger,  JJ.  and  also  in  a  case  of  the  same 
corporation  against  Stephens,  and 
against  Barron,  and  against  Pinson- 
sonneault  et  al,  and  against  Sutherland 
and  so  also  where  the  commission  did 
not  report  until  after  their  powers  ex- 
pired, the  assesm  ent  roll  was  null.  Baylis 
The  City  of  Montreal,  M.  Judgment 
reversing,  22  Sep.,  1879,  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay  and  Tessier, 
JJ.  Te-sier,  J.  dis.  Rep.  23  J.  301.  2 
Leg.  News  340,  10  Rev.  Leg.  and  also 
see  Bisson  &  The  City  of  Montreal,  M. 
Judgment  reversing,  22  Sep.,  1879.  Rep. 
23  J.,  306,  2  Leg.  News  340,10  Rev. 
Leg.  100. 

And  where  an  action  was  brought  to 
have  an  assessment  roll  to  defray  the 
cost  of  an  improvement  declared  nuU 
and  void,  and,  after  the  institution  of 
the  action.  Plaintiff  had  paid  the  amount 
for  which  he  was  assessed,  in  order  to 
be  relieved  from  an  execution  which 
had  issued  against  his  effects,  such  pay- 
ment was  not  an  abandonment  of  his 
right  to  have  the  roll  declared  null  and 
void  as  far  as  he  was  concerned  for 
he  paid  under  compulsion,  and  did  not 
acquiesce.  Bisson  &  The  City  of  Mon- 
treal, M.  Judgment  reversing,  22  Sep., 
1879.    Sir  A.   A.   Dorion,   C.  J.,  Monk, 


Ramsay,  Tessier,  JJ.,  Tessier,  .J.  dis. 
Rep.  25  J.  306.  10  Rev.  Leg.  lOO.  2  Leg. 
News  341. 

ASSESSMENT.— Special.  Where  it 
was  stipulated  in  a  deed  of  sale  that  the 
purchasers  should  retain  an  amount  to 
pay  the  Corporation  of  the  City  of 
Montreal  a  certain  sum  as  a  special 
assessment  for  an  improvement,  incase 
the  proceeding  in  expropriation,  then 
being  contested  were  maintained,  and 
the  corporation  abandoned  said  pro- 
ceedings, the  vendor  may  recover  the 
sum  so  retained  ;  and  it  is  no  answer  in 
the  mouth  of  the  purchaser  that  to  say, 
that  the  corporation  has  obtained 
power  to  make  a  new  assessment. 

But  the  power  to  make  a  new  assess- 
ment is  a  trouble  de  droit  and  gives  the 
purchaser  the  right  to  demand  security. 
Chabot  &  La  Banque  Jacgves-Cartier, 
M.  Judgment  reversing.  20  Sep.,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

And  it  is  not  necessarj-  for  the 
Plaintiff  to  produce  the  assessment  roll 
if  the  whole  facts  are  admitted.  Baylis 
&  The  City  of  Montreal,  2Z  J.  301.  And 
also  Bisson  &  The  City  of  Montreal,  12 
Rev.  Leg.  100. 

ASSIGNEE. — V.  Appeal. — Insolvency. 

ASSOCIATION V.  Corporation. 

ASSUMPSIT Is  a  voluntary  promise 

made  by  word,  by  which  a  man 
assumes  or  takes  upon  him  to  perform 
or  pay  anything  to  another.  Termes 
des  Legs,  v.  Assumpsit,  Tomlins  Law 
Dictionary,  lb. 

An  action  simply  for  work  and  labour 
will  not  lie  in  favour  of  a  person  who 
has  worked  for  a  company,  against  the 
person  who  ostensibly  acted  for  the 
company  in  employing  the  Plaintiff, 
although  the  company  had  no  legal 
existence,  if  it  appear  that  Plaintiff 
knew  how  matters  stood.  Guimond& 
Grondin,  Q.  Judgment  confirming  8 
Sep.  1881. 

Evidence  of  a  quasi  contract  will  not 
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support  an  action  in  the  assumpsit 
form,  for  goods  sold  and  delivered. 
Ryder  &  Vaughan.  Judgment  confirm- 
ing 12  Nov.  1880.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ  . 
Eep.  3  Leg.  News  391,  1  Dec.   d'A.    19. 

ATERMOIEMENT — A  kind  of  arrange- 
ment by  which  a  debtor  obtains  from 
his  creditor  delay,  and  sometimes 
remission  of  part  of  what  he  owes, 
called  in  the  "  Code  de  Commerce  " 
Concordat.  Merlin,  v.  Ateemoibment, 
— Composition. 

ATTORNEY Is  a  mandaiaire,  v.  Ad- 
vocate &  Attoknby,  Mandate.  C.  C.  1732. 

Attorney  is  one  appointed  by  another 
to  do  something  in  his  stead.  "  Terms 
of  the  law." 

The  mandate  of  the  attorney  or  pro- 
cureur  ad  litem,  differs  in  some  impor- 
tant particulars  from  that  of  the  man- 
datory adneffotium.'Potb..Tr.  du  Contrat 
de  Mandat,  No.  123. 

ATTORNEY  GENERAL.  —  Attorney 
general  in  England  is  a  great  officer 
under  the  King,  made  by  letters  patent. 
Tomlins  Diet.  In  Canada,  since  con- 
federation, "The  Minister  of  Justice 
is  ex-officio,  Her  Majesty's  Attorney 
General  for  Canada,  31  Vic,  c.  39,  sect. 
1.  His  powers  and  duties  as  such  At- 
torney General,  sect.  3.  There  is  also  an 
officer  of  the  Province  of  Quebec  called 
"  the  Attorney  General,"  appointed  un- 
der the  great  seal  of  the  Province, "  Bri- 
tish North  America  Act,  1867,"  sect.  1 34. 

The  right  of  the  Attorney  General  for 
the  Province  of  Quebec  to  appear  for 
the  Crown  cannot  be  questioned  by  a 
private  person.  Monk  &  Ouimet,  Atty. 
Gen.  pro  Reg.  M  Judgment  reforming 
December,  1874.  Dorion  C.  J.,  Tasche- 
reau,  Ramsay,  Sanborn,  Siootte,  JJ., 
Eep.  19  J.  71. 

The  Attorney  General  for  the  Prov- 
ince of  Quebec  claimed  precedence  for 
the  hearing  of  his  case  as  a  privilege. 
The  Court  without  adjudicating  on  the 
right  allowed  the  special  case  to  take 


precedence  as  it  was  a  matter  of  gen- 
eral public  interest.  The  Atty.  Gen.  & 
The  Queen's  Ins.  Co.,  M.  Judgment  11 
June,  1877. 

Attorney  General  v.  By  Law. 

AUCTION. — V.  Sale  by  Auction. 

AUCTIONEER Is  a  person  licensed 

to  sell  by  auction  and  outcry  in  the  Pro- 
vince of  Quebec.  41  Vic,  C.  3,  Sect.  2 
sub.  sect.  6. 

Question  as  to  the  right  of  auctioneers 
over  property  entrusted  to  them  for 
sale.  The  decision  turned  on  evidence 
solely,  it  being  held,  confirming  the 
judgment  of  the  Superior  Court,  that 
the  auctioneer  had  not  proved  that 
the  property  was  entrusted  to  him  for 
.«ale  ;  and  that  he  had  advertised  the 
property  for  sale  without  instructions 
of  any  kind.  Booker  &  Craig.  esqualiU. 
M.  Judgment.  September,  1875.  Dorion, 
C.  J.  Monk,  Taschereau,  Ramsay,  San- 
born JJ. 


AUTHORISATION  TO  SELL  EN  JUSTI- 
CE. «.  Sale  en  Justice What  authori- 
sation covers. 

AVAL.  Est  le  cautionnement  de  celui 
qui  se  rend  caution  dans  une  lettre  de 
change  pour  le  tireur,  ou  pour  quelque 
endosseur,  ou  pour  I'accepteur ;  la 
forme  est  que  la  caution  met  sa  signa- 
ture au  has  de  celle  pour  qui  il  se  rend 
caution.  "  Pothier  Tr.  de  contrat  de 
change,  No.  50.  v.  Pkomissoet  Note. 

AVERAGE. — Is  a  charge  which  accrues 
during  a  voyage  and  falls  sometimes  on 
the  merchant,  sometimes  on  the  owner 
and  sometimes  on  both.  Whatever  da- 
mage or  loss  is  incurred  by  any  particu- 
lar part  of  the  ship  or  cargo,  for  the 
preservation  of  the  rest  is  called  gene- 
ral average.  Smith,  Mer.  Law.  401.  v. 
Shipping. 

AVEU.  V.  Admission. 

AWARD. — Is  the  name  given  to  the 
decision  of  arbitrators,  v.  Arbitratisn 
AND  Arbitrator. 


BAIL. '"•  Cai'ias Criminal  La«-. 

BAIL.— «.  Emphyteusis — Lease. 

BANKING.—"  Banking,  incorporation 
of  banlis,  and  the  issue  of  paper  mo- 
ney "  and  also  "  Savings  banks,  "  are 
Tvithin  the  legislative  authority  of  the 
Parliament  of  Canada.  B.  N.  A.  Act, 
1867,  Sect.  91  ss.  83,  15  and  16.  Banking 
is  regulated  by  the  charters  of  banks 
and  by  special  statutes.  1888  C.  C.  "  All 
corporations  are  prohibited  from  carry- 
ing on  the  business  of  banking  unless 
they  have  been  specially  authorized  to 
do  so  by  their  title  of  creation.  "  The 
statutes  respecting  banking,  from  con- 
federation up  to  the  42  Vic,  c.  45  (1879), 
are  enumerated  in  "  the  Reference 
Book  "  by  Mr.  Dubreuil.  Since  then  the 
Parliament  of  Canada  has  pa~ssed  :  1880 
"  an  act  to  amend  an  act  relating  to 
Banks  and  Banking  and  to  continue  for 
a  limited  time  the  charters  of  certain 
banks  to  which  the  said  act  applies.  " 
43  Vic,  c.  22,"  an  act  respecting  certain 
Savings  Banks  in  the  Provinces  of  On- 
tario and  Quebec.  "  Cap.  23,  1882.  "An 
act  respecting  insolvent  Banks"  &c.,  45 
Vic,  cap.  23,  1883,  "  An  act  further  to 
amend  an  act  entitled  :  "  An  act  rela- 
ting to  Banks  and  Banking,  and  the 
several  acts  amending  the  same.  "  46 
Vic,  c  20.  "  An  act  to  amend  an  act 
repeating  insolvent  banks"  &c  46  Vic, 
c23. 

A  bank  taking  security  from  a  firm, 
for  the  renewal  of  notes  of  which  such 
firm  was  endorser  for  credit,  and  which 
notes  were  those  of  a  party  insolvent 
were  over  due,  does  not  give  rise  to  a 
presumption  that  the  firm  endorser 
was  insolvent  or  contemptated  insol- 
vency. Stadacona  Bank  &  Walker,  es- 
qual.  Judgment  reversing.  Sir  A.  A.  Do- 
rion,  C..J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.  Rep.  SO  Rev.  Leg.  381. 

The  cashier  of  a  Bank,  who  has  en- 
dorssd  notes  for   a  customer  of   the 


Bank,  may,  if  in  good  faith,  take  a  hy- 
pothec on  the  debtors  property  to  pro- 
tect himself  on  the  endorsements.  Thi- 
baudeau  et  al.  &  Beaudoin.  M.  Judg- 
ment reforming,  22  June,  1885.  Sir  A.  A. 
Dorion  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross  JJ.  Rep.  3  Leg.  News  306. 

The  customer  of  a  bank  bought  a 
quantity  of  wheat  for  cash,  and  obtain- 
ed delivery  promising  immediate  pay- 
ment. Being  remonstrated  with  by  one 
of  the  officers  of  the  bank  for  having 
overdrawn  his  account,  and  being  pres- 
sed for  immediate  settlement,  he 
drew  a  bill  on  England,  and  attached 
to  it  the  bill  of  lading  for  the  unpaid 
wheat.  The  bank  discounted  the  bill, 
and  placed  it  to  the  customer's  credit, 
where  it  extinguished  his  indebtedness, 
he  never  having  had  possession  or 
control  of  the  proceeds.  The  bill  was 
not  paid  in  England,  and  the  wheat 
was  sold  for  the  profit  of  the  baiik. 
Appellant  sued  the  bank  for  the  pro- 
ceeds of  the  sale  on  the  ground  that 
the  bill  transaction  was  fraudulent,  and 
was  only  a  covert  mode  of  avoiding  the 
terms  of  the  Banking  Act,  and  obtain- 
ing the  payment  of  an   over-due  debt : 

Held  confirming  the  judgment  of  the 
Superior  Court,  that  the  transaction 
was  legitimate.  Denholm  &  the  Mer- 
chants'Bank.  M.  Judgment,  22  June 
1877.  Dorion.  C.  J.,  Monk,  Ramsay, 
Sanborn,  JJ.  Ramsay,  J.  dissenting  was 
of  the  opinion  that  the  evidence  esta- 
blished that  the  bill  of  lading  was  trans- 
ferred to  cover  a  past  due  debt,  that 
the  oflBcers  of  the  Bank  knew  that  the 
wheat  was  unpaid ,  and  that  the  bill 
transaction  was  simulated  and  unreal ; 
that  the  customer  never  had  possession 
and  control  of  the  pretended  proceeds 
of  the  Bill  of  Exchange,  and  that  the 
Bank  never,  in  effect,  paid  anything 
for  said  bill ;  and  therefore  that  the 
whole  transaction  was  in  fraud  of  the 
Banking  Act.  That  the  Appellant  might 
have  stopped  the  wheat  in  transitu 
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and  that  not  having  done  so,  he  lost 
his  recourse  against  the  wheat,  but  not 
against  the  customer  of  the  Bank  or  his 
confederate. 

Reynolds  Bros,  shipped  from  Toledo, 
a  port  in  the  United  States,  16,500 
bushels  of  wheat  by  schooner  to  Kings- 
ton, Ont.,  the  cargo  to  be  delivered  as 
per  address  in  the  margin  of  the  bill 
of  lading  as  follows : — "  Order  Reynolds 
Bros. ;  notify  Crane  &  Baird,  Montreal, 
P.  Q.,  "  Care  of  St.  Lawrence  &  Chicago 
Forwarding  Co.,"  implying  that, 
although  the  voyage  of  the  schooner 
€nded  at  Kingston,  the  cargo  was  to  be 
put  in  charge  of  the  Forwarding  Com- 
pany, destined  for  Montreal,  Crane  and 
Baird  to  be  put  upon  their  diligence 
by  notice  for  any  interest  they  might 
have  in  the  cargo.  The  schooner  hav- 
ing arrived  at  Kingston,  the  Forward- 
ing Company,  the  ordinary  carriers  for 
Crane  and  Baird,  received  the  cargo 
and  paid  the  lake  freight  to  the  master 
of  the  schooner.  No  new  bill  of  lading 
was  issued,  but  the  agent  of  the  For- 
warding Co.  at  Kingston,  signed  a 
receipt  for  the  cargo  across  the  face  of 
the  duplicate  of  the  bill  of  lading.  The 
respondents  made  advances  on  the  ori- 
ginal bill  of  lading  endorsed  by  the 
shipper.-;,  but  the  wheat  had  been  pre- 
viously delivered  by  the  Forwarding 
Company  at  Montreal  to  the  order  of 
Crane  and  Baird,  without  the  surrender 
of  the  original  bill  of  lading. 

The  question  was  whether  the  Appel- 
lant?, the  Forwarding  Company,  were 
held  to  the  same  obligations  as  if  they 
had  been  signers  of  the  original  bill  of 
lading,  which  the  respondents  con- 
tended had  force  and  effect  until  the 
cargo  reached  its  destination  in  Mont- 
real, and  whether  the  appellants  as 
forwarders  were  bound  to  have  de- 
manded and  secured  the  surrender  of 
the  original  bill  of  lading  on  delivery 
by  them  of  the  cargo  of  the  consignees. 

The  bill  of  lading  was  fulfilled,  and 
became  eifete  by  the  delivery  of  the 
wheat  at  Kingston,  prior  to  the  assign- 
ment of  the  bill  of  lading  to  the  Res- 
pondent?. 


The  negociability  of  a  bill  of  lading 
cannot  be  put  upon  precisely  the  same 
footing  as  a  bill  of  exchange.  An  ad- 
vancer on  a  bill  of  lading  should  exer- 
cise reasonable  diligence  as  regards  the 
cargo  it  purports  to  represent. 

The  alleged  usage  of  trade,  imposing 
the  obligations  incurred  under  the  first 
bill  of  lading  upon  the  carrier  who 
accepts  a  cargo  carried  to  an  interme- 
diate port  to  forward  it  to  its  final  des- 
tination by  an  additional  transit,  so  as 
to  require  such  ultimate  carrier  to  pro- 
cure the  surrender  of  the  original  bill 
of  lading  to  free  himself  from  responsi- 
bility, could  not  alter  the  established 
significance  of  the  documents  used,  or 
the  legal  relations  of  the  parties  accord- 
ing to  the  facts  of  the  case,  or  make 
liability  depend  upon  obtaining  the 
surrender  of  a  document  after  it  had 
exhausted  its  ef5Bciency  and  ceased  to 
have  any  operation.  The  St.  Lawrence 
and  Chicago  Forwarding  Company  & 
The  Molson  Bank.  M.  Judgment  re- 
versing, 21  May,  1884,  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ, 
Monk,  J.  dissenting.  Reported  M.  L.  R. 
I.  Q.  B.  75,  4  dec.  d'A.  16,  7  Leg.  News, 
367. 

Banks  cannot  acquire  a  lien  on  logs 
under  the  banking  act  (34  Vict.  c.  5, 
s.  s  46  and  47),  if  the  pledge  of  these 
Ipgs  was  made  for  a  previous  indebted- 
ness, or  if  they  were  not  held  by  virtue 
of  a  transfer  of  a  receipt  by  a  cove- 
keeper,  or  by  the  keeper  of  any  wharf, 
-yard,  harbour  or  other  place,  or  of  a 
specification  of  timber  deposited  in  a 
cove,  wharf,  yard,  harbour,  warehouse, 
mill  or  other  place  in  Canada,  within 
the  meaning  of  the  said  act. 

To  acquire  a  lien  under  articles  1745, 
1966  and  1967,  C.  C,  there  must  be  an 
actual  delivery  or  possession  of  the 
property  pledged,  or  of  some  document 
in  use  in  the  ordinary  course  of  busi- 
ness, entitling  the  bearer  thereof,  to 
claim  possession  of  such  property.  Boss 
et  al.  &  The  Molson  Bank,  Q.  Judg- 
ment reversing,  8  March,  1881,  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.,  Rep.  2  Dec.  d'A.  82. 


tl  BEACH 

A  bank  taking  a  transfer  of  shares  as 
collateral  security  is  not  liable  as  a 
stock-holder  for  calls  on  such  shares. 
The  Railway  and  Newspaper  ■  Adverti- 
sing Co.  &  The  Molson  Bank.  Judg- 
ment confirming,  14  June,  1879,  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tes- 
sier,  Cross,  JJ.  Eep.  2  Leg.  News  207. 

The  transfer  of  shares  of  a  bank, 
made  in  fraud  of  the  Bank,  may  be  set 
aside  although  the  transfer  have  been 
accepted  by  the  bank,  provided  such 
shares  are  held  (i  titre  graiuit  hy  the 
nominal  transferee.  Walsh  &  The 
Union  Bank  of  Lower  Canada.  Q. 
Judgment  confirming,  4  June,  1880.  iSir 
A.  A.  Dorion,  C  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ. 

Under  37  Vict.,c,  5,  s.  34,  there  must 
be  an  interval  of  thirty  days  between 
the  making  of  calls  on  stock,  as  well  as 
an  interval  of  thirty  days  between  the 
dates  fixed  for  payments.  La  Banqiie 
d' Eochelaga  &  Robertson.  M.  Judg- 
ment confirming,  27  Sep.,  1883.  Monk, 
Eamsay,  Tessier,  Cross,  JJ.,  Monk,  J., 
dis.  Eep.  6  Leg.  News,  307. 

Bank  shares  cannot  be  seized  by 
saisie-arr§t.  Sudan  &  al  &  Painchaud. 
M.  Judgment  confirming,  June,  1875. 
Monk,  Taschereau,  Eamsay,  Sanborn, 
Belanger,  JJ. 

Indictment  under  banking  act  for 
making  a  willfully  false  and  deceptive 
return.  Verdict  quashed  on  reserved 
case,  Dec.  20,  1879.  Reg.  &  Hincks. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ. 

BANKING. — Misclassification  is  not 
matter  of  law,  but  of  fact  for  the  jury. 
/&.  Eep.  2  Leg.  News  421.  24  J.  116. 

Y.  Deposit  in  Bank. — Warehouseman. 

BEACH.-  "Navigable  and  floatable 
rivers  and  streams  and  their  banks,  the 
sea-shore,  &c.,  are  considered  as  being 
dependencies  of  the  Crown  domain. 
400  C.  C. 

The  beach  of  a  navigable  river  is  not 
conveyed  by  an  ordinary  title  of  con- 
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cession  from  the  Seignior,  and  it  re- 
mains part  of  the  public  domain. 

The  owner  of  the  land  facing  the 
beach  cannot  contest  the  validity  of 
Letters  Patent  of  the  government  of 
Quebec  conveying  right  over  the  beach 
of  which  he  is  not  in  possession.    Motz 

6  Carrier.     Q.    Judgment  confirming, 

7  Sep.,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ . 

BET "  Of    gaming    contracts    and 

bets."  There  is  no  right  of  action  ior 
the  recovery  of  money  or  any  other 
thing  claimed  under  a  gaming  contract 
or  a  bet.  But  if  the  money  or  thing 
have  been  paid  by  the  losing  party  he 
cannot  recover  it  back  unless  fraud  be 
proved.  1927  C.  C. 

The  denial  of  the  right  of  action  de- 
clared in  the  preceding  article  is  subject 
to  exception  in  favor  of  exercises  for 
promoting  skill  in  the  use  of  arms  and 
of  horse  and  foot  races  and  other  law- 
ful games  which  require  bodily  activity 
or  address.  Nevertheless,  the  Court 
may,  in  its  discretion,  reject  the  action 
when  the  sum  demanded  appears  to  be 
excessive.  1928  C.  0. 

A  cheque  given  for  a  bet  may  be 
recovered  by  the  innocent  holder  to 
whom  it  was  delivered  long  after  its 
date.  Ladouceur  &  Morasse.  M.  Judg- 
ment 20  Sep.,  1876.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 
The  Chief  Justice  and  Eamsay,  J.,  dis., 
were  of  opinion  that  a  cheque  was  not 
payment,  concurring  in  this  with  the 
majority  of  the  Court,  and  that  the 
party  taking  the  cheque  could  not 
recover  on  it,  and  that  the  party  re- 
ceiving it  long  after  its  date  was  in  no 
better  position. 

Time  bargains  are  not  necessarily 
illegal,  nor  does  the  law  refuse  transac- 
tions intended  to  be  fulfilled,  although 
it  may  happen,  contrary  to  the  expect-, 
ation  of  the  parties,  that  they  are  not 
really  carried  out  as  comtemplated,  but 
from  unforeseen  causes  come  to  be  set- 
tled by  diflferences.  But  if,  in  contem- 
plation of  the  parties,  they  are  at  their 
inception  intended  to  be  speculative 
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transactions,  to  be  settled  by  adjust- 
ment of  prices  according  to  the  rise  or 
fall  of  the  market,  and  not  by  delivery 
of  the  subjects  bought  or  sold,  they 
become  gambling  transactions,  and, 
under  C.  C.  1927,  there  is  no  right  of 
action  for  the  recovery  of  money  claim- 
ed thereunder. 

Where  brokers  act  for  a  person  con- 
tracting as  above  to  deliver  grain  at  a 
future  date  (but  without  intention  to 
make  actual  delivery),  and  the  brokers, 
having  full  knowledge  of  the  fictitious 
character  of  the  transaction,  disclose  no 
purchaser  or  principal,  they  will  be 
considered  as  principals,  as  regards  the 
party  contracting  to  deliver,  and  no 
action  will  lie  by  the  brokers  for  the 
recovery  of  a  deficiency  upon  the  trans- 
actions. MacBougall  &  al.  &  Demers. 
M.  Judgment  confirming,  22  March, 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.,  Monk, 
Eamsay,  JJ.,  dissenting.  Eep.  M.  L. 
K.  II  Q.  B.,  170.  4  Dec.  D.  A.,  380.  9 
Leg.  News,  202. 

Held,  that  there  was  no  evidence  to 
show  that  the  contract  was  not  to  de- 
liver, that  the  broker  through  whom  an 
agency  bargain  is  made  is  not  by  law 
deprived  of  the  right  to  recover  ad- 
vances made  to  his  principal,  although 
he  knew  the  nature  of  the  bargain  in 
which  it  was  to  be  employed,  because 
gambling  is  not  an  illicit  contract.  It 
is  only  a  contract'  discouraged  by  the 
law,  and  the  disability  attached  to  it  by 
the  positive  terms  of  the  law  cannot  be 
extended  inferentially.   lb. 

BETTERMENTS.— A  sale  of  better- 
ments by  a  person  only  in  possession 
of  real  estate,  without  warranty,  gives 
no  action  to  the  purchaser  who  is  evict- 
ed. Dubois  &  Oroteau.  Q.  Judgment 
reversing,  5  Dec,  1876.  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ.  Eep.  8  Eev. 
Leg.,  245. 

BIDDER. — V.  Sale. 

BILL  OF  COSTS. — v.  Advocate  and 
Attoenet Insolvency. 

BILL  OF  EXCHANGE  &  PROMISSORV 


NOTES. — "  A  bill  of  exchange  is  a  writ- 
ten order  by  one  person  to  another  for 
the  payment  of  money  absolutely  and 
at  all  events."  2279  C.  C. 

It  is  essential  to  a  bill  of  exchange  : — 
That  it  be  in  writing  and  contain  the 

signature  or  name  of  the  drawer ^That 

it  be  for  the  payment  of  a  specific  sum 
of  money  only. — That  it  be  payable  at 
all  events  and  without  any  condition, 
2280  C.  C.  "  The  acceptance  must  be  in 
writing  upon  the  bill  or  upon  one  of  the 
parts  of  the  bill."  2292  C.  C. 

■'  A  promissory  note  is  a  written  pro- 
mise for  the  payment  of  money  at  all 
events  and  without  any  condition.  It 
must  contain  the  signature  or  name  of 
the  maker  and  be  for  the  payment  of  a 
specific  sum  of  money  only.  It  may  be  in 
any  form  of  words  consistent  with  the 
foregoing  rules."  2344  C .  C. 

"  Bills  of  exchange  and  promissory 
notes "  are  subject  to  the  legislative 
authority  of  the  Parliament  of  Canada. 

A  note  given  to  a  Building  Society  as 
collateral  security  is  not  a  negooiable 
instrument,  and  if  lost  does  not  fall 
within  the  terms  of  article  23 1 6  C.  C. 
as  to  security.  Cooley,  &  The  Dominion 
Building  Society,  M.  Judgment  revers- 
ing, 1 8  September,  1 878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  J  J.  Eeported  24  J.  Ill,  1  Leg. 
News  495. 

The  contract  expressed  on  the  face 
of  a  negotiable  instrument  cannot  be 
varied  without  an  express  agreement. 
Knowledge  that  the  parties  to  a  note 
occupy  between  themselves  a  relation 
different  from  that  expressed  on  the 
face  of  the  note,  is  not'  sufficient  to 
alter  their  relations  to  a  third  party 
having  such  knowledge. 

Giving  notes  for  a  previous  debt  does 
not  operate  novation  unless  the  inten- 
tion be  evident.  Scoti  &  La  Banque  de 
Quebec,  Q.  Judgment  confirming,  8 
October,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Eamsay,  Tessier,  Cross,  Baby,  JJ.  Eep. 
7  Leg.  News  343. 

The  presumption  is  that  the  endor- 
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sers  of  a  promissory  note  are  liable  ac- 
cording to  the  order  of  endorsation,  but 
this  presumption  may  be  repelled  by 
evidence  that  such  was  not  the  inten- 
tion of  the  endorsers.  LioeilU  &  Bai- 
gle,  M.  Judgment  confirming,  17  Sep., 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Rep.  2  Dec. 
de  la  C.  d'Ap.  129. 

Order  of  names  on  notes  not  conclu- 
sive as  to  the  relative  responsibility  of 
the  parties.  Lieeilli  &  Daigle,  M. 
Judgment  confirming  that  in  Review, 
17  Sep.  1880.  Dorion,  C.  J.,  Monk,  Ram- 
say, Cross,  JJ. 

A  note  indorsed  for  the  accommoda- 
tion of  the  maker  is  suflBcient  to  allege 
that  the  note  passed  from  the  maker 
to  the  several  successive  endorsers  for 
value  received,  without  the  declaring 
upon  it  as  having  been  endorsed  by  the 
several  indorsers  as  sureties  of  the 
maker. 

The  several  successive  indorsers  of 
a  promissory  note,  indorsed  for  the  ac- 
comodation of  the  maker,  are  liable  to 
each  other  in  the  order  of  their  res- 
pective indorsements,  the  same  as  if  the 
indorsements  had  been  for  value  re- 
ceived, unless  there  be  an  agreement 
to  the  contrary. 

Such  an  agreement  which  is  to  des- 
troy the  legal  effect  of  a  written  ins- 
trument can  only  be  proved  according 
to  the  rules  of  evidence  laid  down  in 
articles  1234  &  1235  of  the  Civil  Code. 
Whitfield  &  McDonald,  M.  Judgment 
reversing,  23  September,  1881.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  CAss, 
Baby,  J  J.  Reported  2  Dec.  d'A.  157.  (1) 

The  Defendant  must  establish  clearly 
that  a  note  is  given  for  accommoda- 
tion. Parker  &  Fuller,  M.  Judgment, 
confirming,  Sep.,  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier  JJ.  Monk  J.  dis. 

The  maker  of  a  promissory  note,  who 
pretends  the  note  is   for  accommoda- 


(1)  Note.— This  case  was  reversed  in  the 
Privy  Council. 


tion  of  holder,  must  show  clearly  that 
such  holder  gave  no  value  for  it. 
Morehouse  &  Burland.  M.  Judgment 
confirming,  25  February,  1875,  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born JJ. 

The  Defendant,  endorser,  being  sued 
on  a  promissary  note,  pleaded  that  he 
had  endorsed  for  credit,  and  that  the 
plaintiff  (a  subsequent  endorser)  had 
guaranteed  the  prior  endorsers  that  he 
would  see  the  note  paid.  Held,  not 
proved,  it  appearing  among  other 
things,  that  the  defendant  had,  by  a 
letter  to  plaintiff,  personally  guaranteed 
due  payment  of  the  note  in  question. 
Willett  &  Court.  M.  Judgment  con- 
firming, 20  Jan.,  1883.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby  JJ. 
Rep.  6  Leg.  News  204. 

Where  a  defendant  pleads  that  pro- 
missory notes  were  given  in  exchange 
for  the  one  sued  upon  the  burthen  of 
proof  is  on  defendant ;  he  may,  however, 
prove  by  parol  the  consideration  of  the 
note,  and  that  it  formed  part  of  other 
transactions.  Temple  &  Jones.  M.  Judg- 
ment confirming,  20  January,  1 888.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Where  an  indorser  suing  a  prior  in- 
dorser  on  a  promissory  note  alleges 
that  the  note  came  into  his  hands  by 
delivery  to  him  by  such  prior  indorser, 
and  it  turns  out  that  the  note  never 
was  so  delivered  to  him,  but  that  he 
and  such  prior  indorser  were  accommo- 
dation indorsers,  the  plaintiff  will, 
nevertheless,  be  entitled  to  lecover 
judgment  in  his  favor  without  amending 
his  declaration. 

The  right  so  to  recover  from  the 
prior  indorser  is  not  affected  by  the 
mere  fact  that  plaintiff  and  defendant 
were  only  accommodation  indorsers,  in 
the  absence  of  any  proof  of  an  agree- 
ment between  them  that  they  were  to 
be  only  jointly  and  equally  bound. 
And  the  onus  prohandi  is  on  the  party 
pleading  such  agreement. 

In  the  present  instance  no  agree- 
ment was  proved  that  the   relations  of 
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the  indorser  and  indorsee  were  to  be 
other  than  those  mentioned  in  art.  2314 
of  the  Civil  Code.  Whitfield  &  McDon- 
ald. M.  Judgment  reversing,  23  Sep., 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ.  Eep.  26 
J.,  69. 

Where  a  promissory  note  is  given 
for  value,  it  is  no  answer  to  an  action 
on  the  note  that  the  value  was  not 
given  by  plaintiff.  Rollin  et  al.,  & 
Boyce.  M. 'Judgment  confirming,  De- 
cember, 1875,  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  JJ. 

Where  several  persons,  trustees  of 
an  insolvent  estate  under  a  deed  of 
composition,  which  gave  them  no  power 
to  draw  or  accept  bills,  signed  promis- 
sory notes  with  the  wonls  ''Trustees  to 
estate  C.  D.  Edwards,"  after  their  signa- 
tures, they  were  personally  and  joint 
ly  and  severally  liable,  and  this  parti- 
cularly when  the  credit  was  given  to 
them.  Archibald  et  al,  &  Brown  et  al. 
M.  Judgment  confirming  22  Dec.  1879, 
Dorion,  C.  J.  Monk,  Bamsay,  Tessier, 
Cross,  JJ.  Kep.  24  J.  85,  3  Leg.  News, 
43. 

The  possession  of  a  promissory  rote 
gives  rise  to  the  presumption  that  the 
holder  is  owner,  unless  the  possession 
be  otherwise  explained.  Cruiee  et  al., 
&  Desnoyers.  M.  Judgment  confirming, 
December,  1875,  Dorion,  C.  J.,  Monk, 
Eamsay,  iSanborn,  JJ. 

Where  a  promissory  note  is  surren- 
dered to  one  of  the  Defendants,  the 
presumption  is  that  it  is  paid,  unless 
some  other  reason  be  established  to 
prove  why  it  was  given  to  the  Defend- 
ant. McKenzie  &  Frizzell,  M.  Judg 
ment  confirming,  June  1874,  Tasche- 
reau,   Eamsay,   Sanborn,  Loranger,  JJ. 

Presumption  from  return  of  the  note 
to  the  drawer  is  only  a  presumption  of 
payment  which  may  be  destroyed  by 
contrary  evidence.  In  a  commercial 
matter  evidence  may  lie  by  witnesses. 
Grenier  &  Pothier,  Q.  Judgment  con- 
firming, December,  1877.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,   JJ.,    Ramsay,   J.,   dissident  on 


the  ground  that  Plaintiff  had  failed  to 
prove  that  the  return  of  the  note  was 
not  a  remission  of  the  debt.  Rep.  1  Leg. 
News  33,  3  Q.  L.  R.  377. 

A  promissory  note  which  is  not  in 
the  hands  of  the  Plaintiff  must  be  ac- 
counted for.  Burland  &  Moorhouse,  M. 
Judgment  confirming,  20  February, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ. 

Where  a  party  sues  on  a  note  as 
being  in  his  possession  without  produ- 
cing it,  he  cannot  recover  judgment 
thereon,  even  if  he  proves  that  the  note 
once  existed,  without  proving  that  the 
Plaintiff  ever  had  possession  of  it. 
Raymond  &  Larocque.  M.  Monk,  Ram- 
say, Sanborn,  Maokay,  Torrance,  JJ. 
Rep.  20  J.  175. 

A  Municipal  Corporation  will  be  con- 
demned to  pay  the  amount  of  a  pro- 
missory note  signed  by  the  Mayor  and 
Secretary-Treasurer  in  the  name  of  the 
Corporation,  where  it  is  neither  alleged 
nor  proved  that  the  note  was  given 
without  lawful  consideration.  The  Cor- 
poration of  the  Ihwnship  of  Grantham 
&  Couture  et  al.  M.  Judgment  oomfirm- 
ing,  16  Sep.,  1879.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Rep.  24 
J.  105,  2  Leg.  News  350,  10  Rev.  Leg. 
186. 

In  the  absence  of  a  special  denial,  the 
authority  of  officers  of  an  incorporated 
Company  to  make  notes  will  be  presu- 
med, and  also  that  the  note  was  given 
for  consideration.  —  Affixing  double 
stamps  in  Appeal.  La  Soci4t4  de  cons- 
truction du  Canada  &  La  Banque  Na- 
tionale.  M.  Judjiment  confirming,  16 
March,  1880,  Dorion,  C.  J.,  Monk.  Ram- 
say, Cross,  Caron,  JJ.  Rei-.  3  Leg. 
News,  130.    I  Dec.  de  la  C.  d'Ap.  173. 

A  negotiable  promissory  note  made 
by  a  Building  Society,  or  other  corpo- 
rate body,  not  specially  authorized  by 
its  charter  to  make  promissory  notes, 
is  a  promise  held  out  to  the  public 
that  it  will  pay  the  amount  to  the  or- 
der of  the  person  named  therein,  and 
will  be  held  good  as  an  acknowledge- 
ment  of  indebtedness  ;    and   the   en- 
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dorsee  of  such  note  may  recover  the 
amount  thereof  from  the  Corporation, 
promissor,  on  the  mere  production  of 
the  note,  in  the  absence  of  proof  deny- 
ing the  existence  of  the  debt  or  that 
vaUd  consideration  was  received  by  the 
Corporation. 

The  authority  of  the  Officers  of  an 
incorporated  Company  to  make  a  pro- 
missory note,  which  is  signed  on  behalf 
of  the  Company  by  the  President  and 
Secretary,  will  be  presumed  in  the  ab- 
sence of  a  special  denial  that  they  were 
duly  authorized. 

A  party  in  good  faith  will  be  allowed 
to  affix  double  stamps  to  a  promissory 
note  even  when  the  case  is  in  appeal. 
LaSoci4t6de  Construction  du  Canada 
&  La  Banque  Nationale.  M.  Judgment 
confirming,  16  March,  1880,  Dorion,  C. 
J.,  Monk,  Eamsay,  Cross,  Caron,  JJ., 
Rep.  24  J.  226. 

Where  an  Insurance  Company,  with- 
out any  reservation,  accepts  a  promis- 
sory note  of  the  insured  for  the  amount 
of  the  premium,  payment  whereof  is 
acknowledged  by  the  policy  to  have 
been  received,  the  failure  of  the  insur- 
ed to  pay  the  note  at  maturity  does 
not  affect  the  validity  of  the  insurance. 
La  Compagnie  d' Assurance  des  Oulti- 
vateurs  conire  le  Feu,  &c.,  &  Orammon. 
M.  Judgment  confirming,  ]  7  Dec,  1879. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  24  Jurist,  82.  3  Leg. 
News,  19. 

A  promissory  note  given  by  the  in- 
sured may  be  a  valid  payment  of  the 
premium  although  the  note  be  unpaid. 
So  where  an  agent  took  a  premium  by 
note  for  $6.65 — which  he  undertook  to 
pay  for  the  insured — apd  sent  the  note 
to  the  insurance  company  who  issued 
a  policy  on  the  representations  of  the 
agent,  without  any  reference  to  the  in- 
sured, and  the  note  was  not  paid  by 
the  agent  till  after  the  fire,  the  insu- 
rance company  will  be  held  liable  on 
the  policy.  The  Ottawa  Insurance 
Company  &  Boutiqug.  M.  Judgment 
confirming,  22  Sep.,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
2  Leg.  News,  39'j. 
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A  general  power  to  act  as  agent  does 
not  give  authority  to  sign  a  promissory 
note,  even  though  the  agent  had  author- 
ity by  the  power  to  hypothecate  the 
real  estate  of  the  principal.  St.  Jean 
&  The  Metropolitan  Bank.  M.  Judg- 
ment reversing,  16  Sep.,  1876.  Monk, 
Ramsay,  Sanborn,  Tessier,  Belanger,  JJ. 
Rep.  21  J.  207. 

Bona  fide  Holder The  holder  of  a 

promissory  note  for  value  can  recover 
on  the  note  against  the  endorser, 
although  the  agent  to  whom  he  trans- 
mitted the  note  delivered  it  against 
his  instructions,  without  the  accom- 
plishment of  a  condition  which  the  en- 
dorser had  stipulated  with  the  drawer, 
but  to  which  the  plaintiff  was  not  privy. 
Sylvain  &  Flanagan.  Q.  Judgment 
confirming,  8  March,  1875.  Dorion,  C.J., 
Monk,  Taschereau,  Ramsay,  Sanborn,JJ. 

A  note  made  fraudulently  by  a  part- 
ner in  the  partnership  name,  binds  the 
partnership  in  the  hands  of  a  honafidi 
holder  for  value.  Walter  &  The  Mol- 
sons  Bank.  M.  Judgment  confirming, 
18  Sep.,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  J  J. 

Where  a  note  is  indorsed  for  the 
accommodation  of  the  maker  it  is  suffi- 
cient to  allege  that  the  note  passed 
from  the  maker  to  the  several  successive 
indorsers  for  value  received,  without 
declaring  upon  it  as  having  been  en- 
dorsed by  the  several  indorsers  as  sure- 
ties of  the  maker. 

The  several  successive  indorsers  of  a 
promissory  note,  endorsed  for  the  ac- 
commodation of  the  maker  are  hable 
to  each  other  in  the  order  of  their  res- 
pective indorsements,  the  same  as  if  the 
indorsement  had  been  for  value  receiv- 
ed, unless  there  be  an  agreement  to 
the  contrary. 

Such  an  agreement  which  is  to  des- 
troy the  legal  effect  of  a  written  instru- 
ment can  only  be  proved  according  to 
the  rules  of  evidence  laid  down  in 
articles  1234  and  1235  of  the  Civil  Code. 
The  Merchants'  Bank  of  Canada  & 
Whitfield  &  Whitfield  &  McDonald. 
M.  Judgment  reversing,  23  Sep.,  1881. 
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■Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Eep.  2  Dec.  d'A.,  157. 
26  Jurist,  69. 

A  note  payable  on  demand  given  to 
a  bank  to  secure  an  overdrawn  account 
of  the  maker,  as  well  as  to  secure  the 
forbearance  of  the  bank  for  other  ad- 
vances, must  be  considered  in  the  light 
of  a  continuing  guarantee,  and  that  the 
endorsers  of  such  a  note  are  not  reliev- 
ed from  their  liability  by  the  fact  that 
the  bank  did  not  make  a  demand  of 
payment  till  after  the  insolvency  of  the 
maker,  about  twenty-seven  months 
after  the  date  of  the  note.  Tke  Mer- 
chants' Bank  &  Whitfield.  M.  Judg- 
ment reversing.  23  Sep.,  1881 .  Sir  A.  A. 
Dorion.  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.     Eep.  2  Dec.  d'A.,  157. 

The  endorser  of  a  composition  note 
given  by  a  debtor  to  his  creditor  in  car- 
rying out  a  settlement  (not  under  the 
Insolvent  Act)  for  fifty  cents  in  the 
dollar,  was  not  liable  for  the  amount  of 
such  note,  where  it  appeared  that  the 
debtor,  for  whom  he  endorsed  the  note 
as  surety,  and  from  whom  he  had  taken 
a  transfer  of  his  estate  as  collateral 
security,  had  secretly  given  the  plain- 
tiff (the  creditor)  his  own  notes  for  the 
balance  of  his  claim,  in  order  to  obtain 
his  assent  to  the  composition,  and  the 
creditor  had  already  received  fifty  cts 
on  his  claim.  Arpin  &  Poulin.  M. 
Judgment  confirming.  14  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay, Tessier, 
Cross,  JJ.  Rep.  22  J.  331.  1  Leg. 
News,  290. 

But  the  endorsers  of  composition 
notes  for  an  insolvent  remain  liable 
thereon,  though  the  discharge  of  the 
insolvent  may  have  been  annulled  by 
the  Court,  and  though  the  insolvent 
may  have  given  other  notes  by  way  of 
preference  to  some  of  his  creditors. 
Marchand  &  al.  &  Wilkes.  M.  Judg- 
ment confirming,  17  Sep.,  1880.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
JJ.,  Ramsay,  J.,  dis.,  thought  this  case 
involved  the  same  principle  as  the 
case  of  Arpin  &  Poulin.  The  position 
of  the  endorsei's  was  changed  by  the 
composition  not  being  carried  out,  and 
Wilkes  knew  of  the  fraud.  3  Leg. 
News  318. 
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The  endorser  of  composition  notes  is 
not  discharged  from  liabihty  thereon 
by  the  mere  fact  that  the  compounding 
creditors  have  secretly  stipulated  with 
the  debtor  that  he  shall  pay  them  an 
amount  in  excess  of  the  composition 
rate,  as  the  condition  of  their  consent 
to  the  composition  and  especially  where 
the  endorser,  as  the  consideration  of 
his  endorsement,  obtained  a  transfer  of 
the  insolvent's  entire  stock-in-trade  and 
assets  which  he  still  retained  when 
sued  on  the  composition  notes.  But 
the  endorser  is  entitled  to  a  deduction 
of  all  sums  that  the  creditor  has  re- 
ceived in  excess  of  the  composition 
notes.  Martin  &  Poulin.  M.  Judg- 
ment reforming,  24  Nov.,  1880.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.,  Cross,  J.,  dis.  Ramsay,  J., 
did  not  concur  in  some  of  the  reasons 
given  for  the  judgment;  but  concurred 
in  the  judgment  because  Poulin  was  in 
a  peculiar  position,  and  if  he  were  dis- 
charged he  would  be  really  keeping 
what  he  had  gained  by  the  transaction 
and  avoid  his  liability.  Rep.  4  Leg. 
News  20      1  Dec.  d'A.  75. 

Notes  given  in  excess  of  the  settle- 
ment agreed  upon  with  the  other  cre- 
ditors of  an  insolvent  cannot  be  recov- 
ered on,  even  if  it  appear  that  they  were 
given  to  a  consignor  as  the  price  of 
goods  in  the  hands  of  the  insolvent  for 
sale.  Wilkes  &  Skinner,  M  Judgment 
confirming  6  March,  1 882.  Monk,  Ram- 
say, Cross  Baby,  JJ. 

The  drawer  of  a  promissory  note  can- 
not set  up,  against  the  holder,  the 
debt  due  to  the  endorser  by  the  holder. 
In  the  particular  case,  no  special  un- 
derstanding to  alter  the  legal  presump- 
tions arising  on  the  note  is  proved. 

If  a  special  understanding  is  to  be  pro- 
ved all  the  parties  should  be  present. 
Donovan  &  al.  &  Darling.  Q.  Judgment 
confirming,  5  Oct.,  1883.  Sir  A.  A.  Do- 
rion; C.J.  Ramsay,  Tessier,  Cross,  Baby, 
JJ. 

A  promissory  note  given  without  va- 
lue and  for  a  consideration  erroneously 
believed  to  be  good  in  law  is  not  valid. 
Biel  &  McEwen  M.    Judgment  rever- 
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sing,  29th  September,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Kamsay,  Cross, 
Baby,  JJ. 

Where  a  note  is  obtained  by  fraud  and 
misrepresentation,  and  the  holder  does 
not  show  how  it  came  into  his  posses- 
sion or  that  he  gave  value  for  it,  he  will 
be  presumed  to  have  been  aware  of  its 
fraudulent  origin.  Rohinson  &  Calcotl, 
M.  Judgment  reversing,  September, 
1875.  Dorion.,  C.  J.,  Monk,  Taschereau, 
Eamsay,  Sanborn,  J  J.  «.  "  La  Themis," 
vol.  2,  p.  331. 

Wliere  the  transfer  of  a  note  by  en- 
dorsement is  made  before  it  becomes 
due,  but  the  evidence  shows  that  the 
note  was  obtained  from  the  maker  by 
fraud  and  that  the  holder  was  aware  of 
the  fraud,  the  case  does  not  come  with- 
in the  general  rule  laid  down  in  C.  C. 
2287,  and  the  onus  of  showing  that  he 
is  in  good  faith  falls  upon  the  holder. 
Bilanger  &  Baxter.  Q.  Judgment  re- 
versing, 7th  December.  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Baby,  JJ.  Rep.  6  Legal  News,  413. 

When  a  note  is  taken  after  it  is  due 
the  party  obliged  by  it  may  set  off  any 
matter  such  party  could  legally  set  off 
against  the  previous  holder  of  the  note, 
(2287  C.C.)  The  Quebec  and  Gulf  Ports 
Steamship  Company  &  The  Amazon 
Insurance  Co.  Q.  Judgment  confirming, 
Sth  Sep.,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Bosse,  JJ. 

A  note  transferred  for  valuable  secu- 
rity and  not  endorsed,  implies  a  war- 
ranty that  the  maker  is  not  insolvent 
to  the  knowledge  of  the  transferrer. 
Lewis  &  al.  &,  Jeffery  &  al.  M.  Judg- 
ment reversing,  June,  1875,  Dorion,  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ. 

A  promissory  note  given  by  the  Vice 
President  of  a  company,  for  the  private 
debt  of  the  officer  signing  for  the  com- 
pany, and  with  the  knowledge  of  the 
Bank,  holder  of  the  note,  that  the  note 
was  given  for  such  debt,  cannot  be  re- 
covered on  by  the  bank,  in  an  action 
against  the  company.  The  Mechanic's 
Bank  &  Bramley  &  al.    M.  Judgment 


reversing,  Sep.,  20th,  1879.  Dorion,  C, 
J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Eamsay,  I  was  present  at  hearing  but 
took  no  part  in  the  d4lih£re  and  judg- 
ment. Rep.  2  Leg.  News  389. 

In  an  action  against  an  accommoda- 
tion endorser,  where  the  note  sued  on, 
showed  on  its  face  a  manifest  alteration ' 
of  date,  and  the  endorser  pleaded  such 
alteration,  that  the  plaintiff  (who  had 
discounted  the  note  for  the  maker)  was 
bound  to  show  that  the  alteration  was 
made  before  the  endorsation,  or  that  it 
was  made  with  the  endorser's  consent. 
La  Banque  Ville-Marie  &  Primeau.  M. 
Judgment  confirming,  19  Nov.,  1880. 
Rep.  26  J.  20,1  Dec.  C.d'Ap.  244. 4  Leg. 
News  19. 

The  defendant,  sued  on  a  promissory  , 
note,  pleaded,  in  the  first  place,  that 
the  signature  was  a  forgery,  but  subse- 
quently amended  his  plea,  and  alleged 
that  he  signed  the  note  by  error,  in- 
tending to  give  a  receipt  for  the  amount 
stated  therein.  Meld,  that  in  the  case 
of  an  illiterate  person  who  signed  by 
making  his  mark,  this  change  of  de- 
fence was  not  an  indication  of  bad  faith, 
and  the  evidence  appearing  to  the 
Court  to  sustain  the  amended  plea,  the 
judgment  dismissing  the  action  was 
confirmed.  Benoit  &  Brais.  Judgment 
confirming.  19th  Sep.,  1883.  Rep.  6, 
Leg.  News,  342.  Sir  A.  A.  Dorion,  C.  J. 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

The  Defendant,  endorser  of  a  promis- 
sory note,  pleaded  that  the  notice  of 
protest  had  been  mailed  too  late.  The 
evidence  in  support  of  the  plea  was 
that  of  the  officers  of  the  post-office,  the 
letter  showed  by  the  stamping  that  it 
was  posted  a  day  too  late.  On  the 
other  hand  the  notary  swore  positively 
to  the  posting  by  his  own  hand.  The 
Court  was  of  opinion  that  the  positive 
testimony  of  the  notary  was  a  stronger 
evidence  than  that  of  officers  who 
swore  to  a  practice.  Doutre  &  La  Ban- 
que Jacques-Cartier.  M.  Judgment  con- 
firming, 29th  Jan.,  1873.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

Evidence  of  signature  by  endorser. 
Law  of  England.  Competency  of  witness, 
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McLeod  &  The  Eastern  Townships 
Bank.  M.  Judgment  confirming ,  21 
June,  1879. 

The  signature  to  a  writing,  which  is 
denied,  cannot  be  proved  solely  by 
comparison  of  the  disputed  signature 
with  other  signatures  which  are  ad- 
mitted or  proved  to  be  genuine. 

Qucere,  as  to  the  effect  of  illegal 
evidence  taken  without  objection. 
Paige  &  Ponton,  M.  Judgment  confirm- 
ing, 19  March,  1877,  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ.  Eep.  26  J.  155. 

Forgery.  Division  de  I'aveu.  Morin  & 
Grenier,  M.  Judgment  reversing,  15 
June  1877,  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ. 

Question  of  evidence.  Semple  & 
Jones.  M.  Judgment  confirming,  20 
Jan.  1883,  Sir  A.  A.  Dorion,  C.  J.,  Ram- 
say, Tessier,  Cross,  Baby,  JJ. 

The  short  prescription  referred  to  in 
articles  2250,  2260,  2261  and  2262  C.  C. 
may  be  renounced  and  interrupted,  in 
the  manner  prescribed  by  article  2227, 
C.  C.  Walker  &  Sweet.  M.  Judgment 
reversing,  21  December,  ]  876,  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Rep.  21  J.  29. 

The  prescription  of  a  promissory  note 
does  not  commence  to  run  until  after 
the  expiration  of  the  last  day  of  grace. 
St-Marie  &  Stone.  M.  Judgment  con- 
firming, 27  September,  1882,  Sir  A.  A. 
Dorion.  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  5  Leg.  News  322,  2 
Dec.  d'A.  369. 

L'appelant  ayant  ete  condamne  par 
jugement  de  la  Cour  Superieure,  a 
payer  a  un  nomme  Francis  McCaffrey 
le  montant  d'un  billet  fait  a  I'ordre  de 
I'Intime  et  endosse  par  ce  dernier  en 
faveur  de  1' Appelant  : 

Jugd,  par  la  Cour  d'Appel,  infirmant 
le  jugement  de  la  Cour  Superieure  : 

lo.  Que  la  demande  en  justice  et  le 
jugement  par  McCaffrey,  centre  I'Ap- 
pelant,  ont  interrompu  la  prescription, 
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tant  a  I'egard  de  I'intime  qu'a  I'egard 
de  1' Appelant. 

2o.  Que  pour  recouvrer  de  l'Intim6 
les  frais  payes  a  son  procureur  par 
I'Appelant  dans  Taction  intentee  con- 
tre  lui  par  McCaffrey,  I'Appelant  aurait 
du  appeler  I'intime  en  garantie.  Hart 
&  Beauohemin,  Q.  Judgment  reversing, 
3  June,  1881,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
1  Dec.  d'A.  307. 

A  note  was  made  payable  at  Plain- 
tifl's  house,  but  subsequently  Plaintiff 
gave  the  note  to  his  Attorney,  and  it 
was  not  in  his  hands  to  return  it  to 
Defendant,  who,  on  suit,  without  any 
demand,  paid  the  money  into  Court 
with  his  plea.  Seld,  not  liable  for  the 
costs  ot  the  action.  Lessard  &  Genest, 
Q.  Judgment  confirming,  8  Oct.  1883, 
Sir  A.  A.  Dorion,  C.  J.  Ramsay,  Tessier, 
Baby,  JJ. 

The  request  of  a  party  who  afterwards 
refuses  to  accept,  may  be  recovered  by 
the  party  who  cashed  it  from  the  party 
who  promised  to  accept. 

The  right  of  action  in  such  case  is 
not  taken  away  by  articles  2292,  2293 
C.  C. 

That  the  letter  promising  to  accept 
is  addressed  to  the  Defendants  corres- 
pondent, but  evidently  given  to  be 
used  to  obtain  funds  from  a  banker, 
and  which  was  so  used,  does  not  affect 
the  banker's  right  to  bring  a  direct 
action.  Dunspaugh  et  al.  &  Molsons 
Bank,  M.  Judgment  c'onfirming,  22 
June,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
23  J,  57,  9  Rev.  Leg.  624 

Lorsque  la  signature  portee  au  has 
d'un  billet  n'est  pas  sufBsamment  prou- 
vee  etre  celle  du  pretendu  signataire, 
apres  negation  sous  serment  de  la  part 
de  celui-ci.  Taction  en  reclamation  du 
paiement  dit  billet  sera  renvoyee.  Bou- 
langer  &  Walters.  Q.  Judgment  revers- 
ing, 6  May,  1886,  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Ram- 
say, Cross,  JJ.,  dissenting.  Rep.  14  Rev. 
Leg.  359. 
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When  a  note  bears  on  its  face  that  it 
was  given  for  value,  the  promissor  is 
bound  to  prove  that  it  was  not  so  given. 
(2285  C.  C.)  And  it  is  not  proof  that  it 
was  given  without  consideration,  that 
the  parties  had  many  note  transac- 
tions, and  that  Plaintiff  cannot  from 
memory,  say  of  what  transactions  this 
was  the  result,  or  whether  it  was  a  re- 
newal, and  the  ordinary  presumptions 
of  law  are  in  no  way  altered  by  the  fact 
that  the  maker  and  the  holder  had 
monetary  transactions  together  con- 
nected with  a  general  election  of  mem- 
bers to  serve  in  Parliament.  Mc  Greeoy 
&  Senecal.  M.  Judgment  confirming, 
30  June,  1386,  Sir  A.  A.  Dorion.  C.  J., 
Kamsay,  Tessier,  Cross,  Baby,  JJ.,  Tes- 
sier,  Cross,  JJ.,  dis. 

Where  a  promissory  note  is  given  for 
a  Patent  right  for  a  new  and  useful  in- 
vention, and  the  Patent  is  not  for  a 
new  and  useful  invention,  the  vendor 
of  the  alleged  note  cannot  recover. 
Almour  &  Cable.  M.  Judgment  revers- 
ing, 27  March.  1886,  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Cross,  Baby,  JJ. 

Lorsqu'un  billet  promissoire  a  ete 
obtenu  du  prometteur,  par  dol,  fraude 
et  sans  cause  valable,  le  tiers-porteur 
de  oe  billet,  ne  pourra  en  recouvrer  la 
valeur  sans  prouver  qu'il  a  regu  ce  bil 
let  avant  I'echeance,  de  bonne  foi  et 
pour  bonne  et  valable  consideration, 
ignorant  les  circonstances  sous  lesquel- 
les  il  a  ete  donne.  Dumas  &  Baxter,  Q. 
Judgment  reversing,  6  February,  1 885, 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier. 
Cross,  JJ.,  Rep.  14  Rev.  Leg.  496. 

Where  a  promissory  note  is  given  for 
value  on  the  face  of  it,  the  Defendant 
must  prove  that  it  was  not  given  for 
value.  ■  And  it  wUl  not  be  a  presump- 
tion that  it  was  not  given  tor  value  that 
the  parties  had  another  note  transac- 
tion for  election  purposes,  which  is  not 
shown  to  be  connected  with  the  note 
sued  upon.  McGreevy  &  Senecal,  M. 
Judgment  confirming,  30  June,  1886, 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
J  J . 

BILL  OF  LADING. — v.  Affreightment. 
— Banking Way-Bill. 


BON. — V.  Absentee. 

BONDS. — A  bond  given  by  a  public 
oflBcer  for  the  due  ftilfilment  of  his 
duties  with  sureties,  will  bind  him  and 
his  sureties  towards  any  one  suffering 
by  his  misfeasance  in  office,  although  it 
be  not  taken  and  acknowledged  in  the 
manner  and  according  to  the  formali- 
ties of  the  92  Cap.  C.  S.L.  C,  Sect.  3. 
Blais  &  Gleason,  Q.  Judgment  con- 
firming, 6  Sept.,  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Monk,  J.,  dis.  Eep.  6  Q.  L.  R.,  202. 

Upon  the  facts  of  the  cose  the  Court 
was  of  opinion  that  the  Defendant 
(Appellant)  was  bound  to  return  certain 
railway  bonds  which  had  been  placed 
in  his  hands  by  the  Plaintiff's  assignor. 

The  condemnation  against  the  De- 
fendant, in  default  of  returning  the 
bonds,  should  be  to  pay  the  actual 
value  thereof,  as  established  in  evid- 
ence, and  not  the  par  or  nominal  value. 
Senecal  &  Hatton.  M.  Judgment  con- 
firming, 9  December  1884.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Rep.  M.  L.  R.  I.  Q.  B.  112,  7 
Leg.  News  414.     v.  Railway  oases. 

BORNAGE — "Every  proprietor  may 
oblige  his  neighbour  to  settle  the 
boundaries  between  their  contiguous 
lands — The  costs  of  so  doing  are  com- 
mon ;  those'of  the  suit,  in  case  of  con- 
testation, are  in  the  discretion  of  the 
Court."  504  C.  C.  Whenever  two  con- 
tiguous lands  have  never  been  bounded, 
or  the  boundaries  have  disappeared,  or 
the  fences  or  boundary  works  have 
been  wrongly  placed,  and  one  of  the 
neighbours  refuses  to  agree  upon  a 
surveyor  to  determine  the  boundaries 
or  to  verify  or  to  rectify  the  division 
line,  as  the  case  may  be,  the  other 
party  may  bring  an  action  against  him 
to  compel  him  to  do  so.''  941  C.  C.  P. 

Where  there  never  has  been  a  bound- 
ary line  between  neighbours,  and  the 
question  is  simply  as  to  empietation  the 
proper  remedy  is  by  an  action  en  bor- 
nage,  and  a  petitory  action  will  be  dis- 
missed.  Fraser  &  Gagnon.  Judginent 
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confirming  15  Dec,  1878.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  J  J.  Kep.  4  Q.  L.  E.  381. 

But  where  an  action  should  be  era 
homage  and  the  Plaintiff  concludes  au 
p£titoire,  and  the  Defendant  does  not 
object  but  pleads  over,  and  substantial 
justice  is  done  by  the  judgment  the 
Court  of  Appeal  will  not  disturb  it. 
Atkinson  &  al,  &  Hall  &  al.,  Q.  Judg- 
ment 7  September,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ.  Eep.  19  J.  192. 

A  line  indicated  by  blazed  trees,  will 
not  be  sufBcient  reason  for  laying  down 
the  boundary  line  between  the  parties 
otherwise  than  in  accordance  with  the 
title  deeds  of  the  parties.  Orenier  & 
al,  &  Giroux,  Q.  Judgment  confirming 
6  Sep.,  1877.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  JJ.  Mr.  Justice 
Sanborn  heard  the  case  in  June  but 
died  before  the  Judgment  was  render- 
ed. The  Defendant  who  resisted  the 
homage  wiU  be  condemned  to  the  costs 
of  the  action.  Ih. 

A  memorandum  in  the  terms  follow- 
ing, will  not  be  considered  as  a  Deed  of 
Exchange  or  as  affecting  the  original 
title  of  the  property :  "  Whereas,  it  is 
difficult  huilding  a  division  line  fence 
between  RUey  Wyman  and  Charles  Gr. 
Libby,  both  of  Barnston,  in  the  county 
of  Stanstead,  in  the  Province  of  Canada, 
Farmers  :  We,  the  undersigned,  Riley 
Wyman  and  Charles  Gr.  Libby,  have 
agreed  that  the  line  between  them  on 
Lot  No.  2,  in  the  3rd  Range  of  Barnston 
aforesaid,  shall  commence  on  the  West 
side  of  the  river,  at  the  division  line 
between  Hugh  Odbert  and  the  said 
Chas.  Gr.  Libby,  about  12^  rods  from  the 
river  at  low  water  mark,  running  a 
little  East  of  N.  East  to  a  poplar  tree 
on  the  brink  of  the  river,  thirteen 
rods  ;  thence  across  the  river  to  the 
East  side,  thence  down  the  river  far 
enough  from  the  river  to  build  a  fence 
to  be  safe,  to  a  small  spruce  tree, 
spotted,  and  with  a  pile  of  stones ; 
thence  North- West  15  rods  toaspptted 
birch,  thence  about  North  W.  13  rods, 
to  a  spruce  tree  on  the  bank  of  the 
upper  end  of  the  mill-pond ;  thence  on 


said  bank  to  the  North  end  of  said  lot : 
the  said  Une  to  be  established  as  a 
division  line  of  said  lot  between  the 
parties.'' 

That  therefore  either  party  is  en- 
titled to  demand  homage,  and  in  case 
of  its  being  refused  by  the  other  party 
the  costs  of  the  suit,  if  successful,  will 
be  borne  by  the  party  refusing  to  be 
bound.  Libby  &  Wyman,  M.  Judgment 
confirming  March,  J  875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Belanger, 
JJ.  Taschereau,  J.,  dis. 

Possession  by  works  in  existence  for 
more  than  ten  years.  Lafiamme  & 
Lecompte,  Q.  Judgment  reversing  8 
February,  1884.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Where  the  Defendant  in  an  action  of 
bornaye  contest  the  action  unsucces- 
fully  he  will  be  condemned  to  pay  the 
costs  ;  and  the  costs  of  homage  will  be 
borne  equally  by  the  parties 

The  Court  by  its  Interlocutory  judg- 
ment ordering  a  rapport  d'arpentage 
is  not  obliged  to  name  three  arpenteurs. 
Bouffard  &  Nadeau,  Q.  Judgment 
confirming  5  June,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Rep.  8  Rev.  Leg.  321. 

By  the  Interlocutory  judgment  of 
the  Court,  the  arpenteur  should  be 
directed  to  report  to  the  Court  the 
State  of  the  properties,  and  then  it  is 
the  duty  of  the  Court  to  decide  where 
the  boundary  posts  are  to  be  placed, 
and  the  arpenteur  is  then  ordered  to 
place  them  according  to  the  require- 
ments of  the  judgment.  And  where, 
without  consent  of  parties,  a  judg- 
ment orders  the  arpenteur  to  decide 
as  to  the  lines  of  division  and  to 
place  posts,  and  he  does  so,  the  pro- 
ceedings will  be  set  aside  as  irregular, 
although  the  Court  may  have,  by  its 
final  judgment,  homologated  the  pro- 
ceedings. Brown  &  Perkins,  4  June, 
1880.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  6  Q.  L.  R.  143, 
10  Rev.  Leg.  427. 

In  an  action  en  homage  the  Superior 
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Court  ordered  :  '•  Que  par  un  ou  plu- 
sieurs  arpenteurs  nommes  par  les  par- 
ties, il  fut  precede  au  homage  des  pro- 
priet&s  designees  dans  la  declaration, 
conformement  a  la  loi  et  aux  titres  et 
possession  des  parties,  le  dit  arpenteur 
devant  faire  un  plan  figuratif  des  lieux, 
etablir  les  lignes  de  division  entre  les 
proprietes  respectives  et  y  poser  des 
homes  pour  marquer  et  delimiter  d'une 
maniere  legale  et  definitive  les  dites 
lignes  de  division  entre  les  dites  pro- 
prietes, dresser  procesverbal  du  dit 
homage  et  faire  rapport  a  cette  Cour 
de  ses  operations."  In  execution  of 
this  order  two  lines  were  drawn  about 
twelve  feet  distant  from  each  other. 
The  Court  below  rejected  the  first 
report  and  adopted  the  second.  But 
the  Court  of  Queen's  Bench  held,  that 
the  order  was  irregular,  inasmuch  as 
it  directed  the  surveyor  to  place  homes, 
without  having  decided  by  its  judgment 
what  was  the  line  of  division  in  which 
the  homes  should  be  placed.  That 
there  was  nothing  in  the  record  to 
establish  where  the  line  should  be. 
And  that  therefore  the  Court  should 
order  a  new  homage.  It  was  held  that 
the  costs  of  an  uncontested  action  en 
homage  should  be  at  the  joint  charge 
of  the  parties.  Loiselle  &  Paradis,  M. 
Judgment  reversing  26  February,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Reported  1  Dec.  d'A. 
264. 

Pour  maintenir  une  action  en  bor- 
nage,  il  faut  que  le  Demandeur  prouve 
son  droit  de  propriete  ou  au  moins  sa 
possession  civile.  Mann  &  Hogan,  Q. 
Judgment  confirming  7  Dec,  1881. 
Monk,  Ramsay,  Tessier,  Cross,  Baby,  J  J. 
Rep.  8  Q.  L.  R.  ],  11  Rev.  Leg  334. 

BRITISH  NORTH  AMERICA  ACT  1867. 

— This  is  the  Imperial  Statute  30 
Victoria,  cap.  3,  styled,  "An  Act  for 
the  Union  of  Canada,  Nova  Scotia,  and 
New  Brunswick,  and  the  government 
thereof,  and  for  purposes  connected 
therewith."  Sanctioned  29th  March, 
1867. 

In  1871,  this  act  was  amended  by 
"  An  Act  respecting  the  establishment 
of   Provinces    in    the     Dominion     of 


Canada."    34  and  35  Victoria,  cap.  28. 
Sanctioned  29th  June,  1871. 

In  1875,  the  act  of  1867  was  further 
amended,  by  "  An  Act  to  remove 
certain  doubts  with  respect  to  the 
powers  of  the  Parliament  of  Canada, 
under  section  eighteen  of  the  British 
North  America  Act,  1867."  38  and  39 
Victoria,  cap.  38. 

Section  41  of  the  B.  N.  A.  Act,  1867, 
which  provides  for  the  "  continuance 
of  existing  election  laws  until  Par-, 
liament  of  Canada  otherwise  provides," 
and  sect.  8  by  which  provides  for  the 
"  continuance  of  existing  election 
laws,"  are  transitory  clauses  and  only 
have  force  in  the  measure  of  their 
applicability.  So  a  custom-house  oflBcer 
is  not  precluded  from  voting  at  a  local 
election.  Hamilton  &  Beauchesne,  Q. 
Judgment  confirming  8  March,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

The  powers  of  a  local  government 
under  the  B.  N.  A.  Act,  are  co  extensive 
as  regards  the  subject,  with  those  of 
the  local  legislature,  so  a  Provincial 
Government  has  power  to  incorporate 
by  letters  patent  a  company  for  the 
purposes  of  navigation  within  the  limits 
of  the  Province.  Macdougall  &  al,  & 
The  Union  Navigation  Gompany.  M. 
16  March,  1877,  Monk,  Ramsay,  San- 
born, Tessier,  JJ.  Rep.  21  J.  63. 

The  Dominion  Parliament  had  a 
legal  right  to  impose  on  the  Superior 
Court,  and  the  judges  thereof  the  duty 
of  trying  controverted  elections  of 
members  elected  to  the  House  of 
Commons  of  Canada.  Bruneau  &  al,vs. 
Massue,  M,  Judgment  rejecting  Appeal 
18  December,  1878.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  23  J.  60,  2  Leg.  News  38,  9  Rev. 
Leg.  626. 

An  act  of  the  Province  of  Quebec 
passed  in  1872  (36  Vic,  c  12,  sect.  3) 
limited  the  right  of  Appeal  in  certain 
cases  that  had  gone  to  the  Court  of 
Review,  and  it  was  held  that  this  con- 
trolled the  right  of  appeal  in  cases  of 
insolvency,  and  that  it  was  not  beyond 
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the  powers  of  the  local  legislature  to 
regulate  by  general  rules  the  appeals 
to  its  Courts,  provided  such  rules  did 
not  contravene  a  positive  law  regulat- 
ing insolvency.  Siuday  &  Angers,  M. 
Judgment,  1874. 

The  act  of  Legislature  of  Quebec,  32 
Vict.,  cap.  15,  sect.  190,  authorizing  the 
Lieutenant  Governor  in  Council  to 
declare  forfeit  (for  default  to  make 
repairs)  the  right  of  collecting  tolls  on 
any  toll-bridge  and  to  transfer  the 
property  therein  ;  was  within  the 
powers  of  the  local  legislature,  and  that 
the  Orders  in  Council  mentioned  in 
this  case  forfeiting  the  right  of  exacting 
tolls  for  passing  on  a  toll-bridge,  which 
had  been  placed  under  the  manage- 
ment of  the  Municipal  Councils  of 
Cleveland  &  Melbourne  (Appellants) 
by  Order  of  the  Executive  Council  of 
the  former  Province  of  Canada,  and 
transferring'the  control  of  the  property 
to  the  Appellants,  were  Xi0\,ultra  vires. 
The  Municipality  of  the  Township  of 
Cleveland  &  al,  &  The  Municipality  of 
the  Township  of  Melbourne  &  Bramp- 
ton Gore-M.-Ifj  Feb.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Bamsay,  Cross, 
Baby,  JJ.  Rep.  26  J.  1,  4  Leg.  News  277, 
1  Dec.  d'A.  353. 

La  clause  du  Statut  Provincial,  42-43 
Vict.,  ch.  4,  ordonnant  la  fermeture  le 
dimanche  de  la  maison  dans  laquelle  il 
se  vend  des  liqueurs  spiritueuses,  est 
une  mesure  disciplinaire  et  de  police, 
et  n'est  pas  ultra-vires  de  la  Legislature 
Provinciale.  Poulin  &  La  Corporation 
de  QuSbec,  Q.  Judgment  confirming,  7 
Dec.  1881,  Sir  A.  A.  Dorion,  C.  J.,Ram- 
sav,  Tessier,  Cross,  Baby  JJ.,  Rep.  7  Q. 
L.'R.  337.'  2  Dec.  d'A.  J 03.  Ramsay,  J., 
thought  the  prohibition  was  improv- 
diently  issued  independently  of  the 
special  question  of  legislative  authority. 

Although  the  form  of  proceeding 
adopted  in  this  case,  viz.,  a  rule  for 
contempt  against  the  Prothonotary,  is 
an  irregular  mode  of  testing  the  cons- 
titutionahty  of  a  statute,  and  the  right 
of  appeal  de  piano  from  the  order 
made  by  the  Court  below  in  such  case 
might  be  questioned,  yet  where  all 
parties  have   acquiesced  in   the   form. 


and  have  expressed  a  desire  for  a  deci- 
sion on  the  merits,  the  Court,  in  its 
discretion  and  where  the  question  is  of 
is  of  public  interest,  may  overlook  the 
technical  difficulty  and  deal  with  the 
case  on  its  merits. 

The  tax  imposed  by  the  Act  of  the 
Legislature  of  the  Province  of  Quebec, 
43-44  Vict.  cap.  9,  sec.  9,  to  wit,a  duty  of 
10  cents  on  each  exhibit  filed  before  the 
Superior  Court,  etc.,  such  duty  payable 
in  stamps,  is  in  consideration  of  a  ser- 
vice to  be  rendered  by  an  officer  of  the 
Government  of  the  Province  of  Quebec, 
and  for  a  merely  local  object  in  the 
Province  (viz.,  for  the  maintenance  of 
the  administration  of  justice  in  the 
Province)  :  and,  moreover  the  tax  in 
question  is  of  a  nature  similar  to  those 
collected  prior  to  Confederation  for  the 
purpo-e  of  maintaining  the  administra- 
tion of  justice,  which  have  always  been 
treated  as  local  assets,  and  consequent- 
ly the  Act  in  question  was  not  ultra 
vires. 

Quaere,  as  to  direct  and  indirect 
taxation.  The  Attorney  General  & 
Reed.  M.  Judgment  reversing,  24  Nov. 
1882,  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.,  Rep.  26  J. 
331,  5  Leg.  News  497,  3  Deo.  d'A.  33. 
The  Chief  Justice  dissenting.  This  case 
was  reversed  in  the  Privy  Council. 

A  local  Statute  empowering  a  muni- 
cicipality  to  make  by-laws  prohibiting 
the  sale  of  liquor,  or  allowing  its  sale 
under  certain  conditions,  is  not  justified 
by  sub-section  9,  Section  92,  B.  N.  A. 
Act  of  1867,  even  though  the  munici- 
pality only  exercises  the  power  to  the 
extent  of  fixing  a  tax  by  way  of  licence, 
and  for  the  purpose  of  revenue. 

The  ptate  of  things  existing  in  the 
confederated  Provinces  at  the  time  of 
Confederation,  and  more  particularly 
that  which  was  recognized  by  law  in 
all  or  most  of  the  Provinces,  is  a  useful 
guide  in  the  interpretation  of  the 
meaning  attached  by  the  Imperial  Par- 
liament to  indefinite  expressions  em- 
ployed in  the  B.  N.  A.  Act  of  1867. 

At  the  time  of  Confederation,   the 
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right  to  prohibit  the  sale  of  intoxica- 
ting drinks,  existed  as  a  municipal  ins- 
titution, in  the  then  Province  of  Cana- 
da, and  in  Nova  Scotia,  and  conse 
quently  that  it  is  to  be  deemed  a  "mu- 
nicipal institution  "  within  the  mean- 
ing of  sub-section  8,  Section  92,  B.  N. 
A.  Act  of  1867. 

The  power  of  the  Dominion  Parlia- 
ment to  pass  a  general  prohibitory 
liquor  law  as  incident  to  its  rights  to 
legislate  as  to  public  wrongs,  is  not  in- 
compatible with  a  right  in  the  Provin- 
cial Legislatures  to  pass  prohiJbitory  li- 
quor laws  as  incidental  to  municipal  ins- 
titutions. The  Corporation  of  Three  Ri- 
vers &  Suite.  Q.  Judgment  reversing,  7 
Oct.  1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ.  Rep.  5  Leg. 
News,  330.  This  judgment  was  con- 
firmed in  the  Supreme  Court.  Rep.  1 1  S. 
C.  R.  25. 

A  Statute  of  the  Legislature  of  the 
Provihce  of  Quebec  (39  Vic.  c.  7) 
enacted  (Sect.  J )  that  "  every  assurer, 
carrying  on  in  this  Province,  any  busi- 
ness of  assurance,  other  than  that  of 
marine  assurance  exclusively,  shall  be 
bound  to  take  out  a  license,  before  the 
first  day  of  May,  in  each  year,  from  the 
revenue  officer  of  the  district  wherein 
is  situate  his  principal  place  of  business 
or  head  agency,  and  to  remain  conti- 
nually under  license." 

"  The  price  of  such  license  "  was  to 
consist  of  three  per  cent  on  every  fire 
policy,  and  one  per  cent  on  every  other 
pohcy,  except  marine  policies.  This 
price  was  to  be  collected  by  adhesive 
stamps  in  the  manner  regulated  by  the 
Act. 

Held  by  the  whole  Court  that  this 
was  not  a  direct  tax  within  the  mean- 
ing of  the  British  North  America  Act. 

Held  also,  that  the  Statute  was  ultra 
vires  of  the  Local  Legislature,  and  null. 
Angers,  Attorney- General  &  The  Queen 
Insusance  Company.  Judgment  con- 
firming. M.  14  Dec.  1877.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Taschereau,  JJ.,  Ramsay,  J.  was  of 
opinion  that  the  Statute  was  within  the 


powers  of  the  Local  Legislature — that 
a  licence  is  a  permit  to  do, — that  the 
price  of  a  licence  or  the  form  in  which 
such  price  was  imposed  did  not  alter 
its  character  of  licence, — that  there 
was  nothing  in  the  enumeration  of  the 
Statute  to  limit  the  kind  of  licence 
that  might  be  imposed  by  a  Local  Le- 
gislature,— that  the  real  test  of  power 
was  the  object  of  the  tax,  i.  e.,  to  raise 
revenue  for  local  purposes,— that  the 
Local  Legislatures  for  such  purposes 
could  tax  subject  within  the  scope  of 
Dominion  Legislation, — and  that  the 
inconvenience  of  such  an  impost  as 
limiting  the  operations  of  trade  is  not 
a  consideration  for  our  Courts,  but  for 
the  Dominion  Government.  Rep.  1 
Legal  News,  3,  22  J.  307. 

The  judgment  was  confirmed  in  the 
Privy  Council  where  it  was  said :  "Now, 
the  first  point  which  strikes  their  Lord- 
ships, and  will  strike  every  one,  as  re- 
gards this  Licensing  Act,  is  that  it  is  a 
complete  novelty.  No  such  Licensing 
Act  has  ever  been  seen  before.  It  pui'- 
ports  to  be  a  Licensing  Act,  but  the 
licensee  is  not  compelled  to  pay  any- 
thing for  the  license,  and,  what  is  more 
singular,  is  not  compelled  to  take  out 
the  license,  because  there  is  no  penalty 
at  all  upon  the  licensee  for  not  taking 
it  up  ;  and,  further  than  that,  if  the 
policies  are  issued  with  the  stamp,  they 
appear  to  be  valid,  although  no  license 
had  been  taken  out  at  all.  The  result, 
therefore,  is,  that  a  license  is  granted 
which  there  are  no  means  of  compelling 
the  licensee  to  take,  and  which  he 
pays  nothing  for  if  he  does  take ; 
which  is  certainly  a  singular  thing  to 
be  stated  of  a  licence.  They  say  on  the 
face  of  the  Statute.  "  The  price  of  each 
"  license  shall  consist,"  and  so  on.  But 
it  is  not  a  price  to  be  paid  by  the  li- 
censee. It  is  a  price  to  be  paid  by  any- 
body who  wants  a  policy,  because, 
without  that,  no  pohcy  can  be  obtained. 
It  may  be  that  the  company  buys  the 
adhesive  stamps,  and  aflBsees  them  ;  or 
it  may  be  that  the  assured  buys  the 
adhesive  stamps,  and  affisees  them,  or 
pays  an  officer  of  the  Company  the 
money  necessary  to  perchase  them 
and  affix  them  ;  but  whoever  does  it 
complies  with  the  Act. 
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Another  observation  which  may  be 
made  upon  the  Act  is  this  :  that  if  you 
leave  out  the  clauses  about  the  license, 
the  effect  of  the  Act  remains  the  same. 
It  is  really  nothing  more  nor  less  than 
a  Stamp  Act  if  you  leave  out  those 
clauses.  If  you  leave  out  every  direction 
for  taking  out  a  license,  and  every 
thing  said  about  the  price  of  a  license, 
and  merely  leave  the  rest  of  the  Act 
in,  the  Government  of  the  Province  of 
Quebec  obtains  exactly  the  same 
amount  by  virtue  of  the  Statute  as  it 
does  with  the  licence  clauses  remaining 
in  the  statute.  The  penalty  is  on  the 
issuing  of  the  policy,  receiptor  renewal ; 
it  is  not  a  penalty  for  not  taking  out 
the  licence.  The  result  therefore  is 
this,  that  it  is  not  in  substance  a  licence 
Act  at  all.  It  is  nothing  more  nor  less  than 
a  simple  Stamp  Act  on  pohcies,  with 
provisions  referring  to  a  licence,  be- 
cause, it  must  be  pre,sumed,  the  fra- 
mers  of  the  Statute  though  it  was  ne- 
cessary, in  order  to  cover  the  kind  of 
tax  in  question  with  legal  sanction, 
that  it  should  be  made  in  the  shape  of 
the  price  paid  for  a  license.*** 

This  is  not  a  payment  depending  in 
that  sense  on  the  amount  of  trade  pre- 
viously done  by  the  trader.  It  is  a  pay- 
ment on  the  very  transaction  occurring 
in  the  year  for  which  the  license  is 
taken  out,  and  is  not  really  a^  price 
paid  for  a  licence,  but,  as  has  been  said 
before,  a  mere  stamp  on  the  policy,  re- 
newal or  receipt.''  Rep.  22  J.  312. 

Note. — ^This  argument  seems  to  go 
too  far,  for  if  it  be  not  a  licence,  but  a 
stamp  act,  it  is  a  direct  tax  on  the  com- 
pany's business,  or  it  is  a  direct  tax  on 
the  insured. 

A  local  act  which  disposes  of  the 
property  of  a  Corporation  created  by  a 
federal  law  is  constitutional.  Dohie  & 
The  Board  of  Temporalities.  M.  Judg- 
ment confirming,  19  June  1880,  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tes- 
sier,  McCord,  J  J.,  Ramsay,  J.,  dissent- 
ing. Reported  3  Leg.  News,  250. 

Note ^This  case  went  to  the  Privy 

Council,  and  was  reversed. 

The  Act    of   Parliament  42  and  43, 


Vict.,  c.  48  is  invalid,  not  being  within 
the  powers  of  parliament,  "  it  is  not  in 
the  nature  of  an  insolvency  law,  for  it 
is  intended  to  apply  to  all  building  so- 
cieties, whether  solvent  or  not.  It  is 
therefore  essentially  an  act  affecting 
civil  rights,  ,which  under  the  provisions 
of  the  British  North  America  Act,  1867, 
comes  within  the  exclusive  jurisdiction 
of  the  Local  or  Provincial  Legislature. 
McGlannaghan  &  St- Ann's  Mutual 
Building  Society.  M.  Judgment  con- 
firming, but  not  on  the  principle  laid 
down  by  the  Court  below,  4  February, 
1880.  Sir  A.  A.  Dorion,  C,  J.,  Monk, 
Ramsay,  Cross,  JJ.  Ramsay,  J.  con- 
curred on  the  principle  of  the  judg- 
ment except  as  to  cost.  c.  Costs.  Rep. 
8  Leg.  News  61,  24  J.,  162. 

BUILD  E  R His  privilege  for  payment 

of  work  and  materials,  and  for  addi- 
tional value  given  to  an  immoveable 
by  his  works.  1695,  2013  C.  C. 

His  responsibility.  1668  C.  C. 

To  secure  the  builders  privilege 
accorded  by  article  2013  C.  C.  the 
builder  must  take  the  steps  required 
by  law,  and  it  is  not  sufiicient  that  he 
should  do  something  of  a  similar  kind. 
So  an  expertise  made  subsequent  to 
the  work  is  not  that  contemplated  by 
the  article  of  the  Civil  Code.  And  the 
privilege  only  dates  from  the  registra- 
tion of  the  Statement.  Robert  et  al.,  & 
Rieutord,  M.  Judgment  reversing,  26 
May,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

The  liability  of  a  builder  of  a  portion 
of  a  structure  for  his  bad-work  does  not 
extend  to  the  superstructure  built  by 
another.  St-Louis  &  Shaw.  M.  Judg- 
ment 24  Nov.  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ., 
2  Dec.  d'A.  374. 

Note This  case  went  to  the  Sup- 
reme Court,  and  was  there  confirmed 
8  Sup.  C.  Rep.  385. 

A  builder  may,  by  his  contract,  hmit 
his  liability  in  respect  to  the  plan  of  the 
work  to  be  erected  by  him. 
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The  builder  of  a  portion  of  a  struc- 
ture, who  departs  from  the  specifica- 
tions of  the  portion  of  the  work  he  is  to 
execute,  if  he  acts  under  the  special 
instructions  of  the  person  in  charge  of 
the  works,  and  whose  orders  he  is 
charged  to  follow,  is  not  liable  for  the 
solidity  of  the  structure,  if  the  evidence 
establishes  that  the  building  fell  not 
from  any  defect  in  the  workmanship, 
but  owing  to  essential  defects  in  the 
plan.  St.  Patrick's  Hall  &  Gilbert.  M. 
Judgment  confirming,  29  January,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Bep.  23  J.,  1.  1  Leg. 
News,  116.    9  Eev.  Leg.,  613. 

UiLDING  SOCIETY.— Building  Socie- 
ties are  formed  under  chapter  69,  C.  8. 
L.  C. 

In  1875,  the  Legislature  of  the  Pro- 
vince of  Quebec  passed  "  an  Act  to 
amend  chapter  69  of  the  Consolidated 
Statutes  for  Lower  Canada,  respecting 
building  societies,  in  providing  for  the 
means  of  their  union  or  fusion.  39  Vic. 
C.  61,  Q.  In  1879,  the  Legislature  of 
Quebec  passed  "  an  Act  establishing 
further  provisions  relative  to  building 
societies  in  the  Province  of  Quebec,  and 
providing  for  the  Uquidation  of  their 
affau-s."  42  &  43  Vic,  c.  32.  And  also  "  an 
Act  to  ratify  the  proceedings  on  liqui- 
dation of  certain  building  societies."  42 
&  43  Vic,  c  33. 

In  1877,  the  ParUament  of  Canada 
passed  "  an  Act  to  make  further  provi- 
sion respecting  the  constituting  and 
management  of  building  Societies  in 
the  Province  of  Quebec."  40  Vic,  c.  50. 
In  1879,  Parliament  passed  "  an  Act  to 
provide  for  the  hquidation  of  the  affairs 
of  building  societies  in  the  Province  of 
Quebec"  42  Vic,  c.  48.  In  1882,  Par- 
liament passed  "  an  Act  respecting  in- 
solvent banks,  insurance  companies, 
building  societies  and  trading  corpora- 
tions, 45  Vic,  c.  23. 

The  Act  of  Parliament  42  &  43  Vic, 
c  48  is  invalid,  not  being  within  the 
powers  of  Parliament.  "  It  is  not  in  the 
nature  of  an  insolvency  law,  for  it  is  in- 
tended to  apply  to  all  building  societies, 
whether  solvent  er  not.  It  is,  therefore, 


essentially  an  Act  affecting  civil  rights, 
which,  under  the  provisions  of  the 
British  North  America  Act,  1867,  comes 
within  the  exclusive  jurisdiction  of  the 
local  or  provincial  legislatures.  McClan- 
naghan  &  St.  Ann's  Mutual  Building 
Society.  M.  Judgment  confirming,  but 
not  on  the  principle  laid  down  by  the 
Court  below,  4  Febiuary,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross,  JJ. 
Ramsay  concurred  on  the  principle  of 
the  judgment  except  as  to  costs  ». 
Costs.  Rep.  3  Leg.   News  61,  24  J.  162. 

And  so  a  building  society  or  any  other 
corporation,  will  be  bound  by  a  contract 
made  in  good  faith  by  which  they  ac- 
quire property,  although  the  contract 
be  not  on,e  contemplated  by  their  in- 
corporation provided  it  be  not  in  violar 
tion  of  any  law  of  public  order.  La 
Compagnie  des  villas  du  Cap  Gibraltar 
&  Hughes.  M.  Judgment  confirming, 
24  March,  1883.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Cross,  J.,  dissenting. 
3  Dec,  d'A.  175.  Confirmed  in  Supreme 
Court. 

And  so  a  building  society  may  bind 
itself  for  a  loan  by  a  promissory  note, 
given  vnthout  fraud  for  its  profit, 
provided  there  be  no  special  clause 
in  its  Act  of  incorporation  prohi- 
biting it  from  so  contracting.  Canada 
Building  Society  &  The  National  Bank. 
M.  Judgment  confirming,  16  March, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Caron,  JJ.  Rep.  24  J. 
226.  3  Leg.  News,  130. 

And  a  building  society  is  liable  on  notes 
given  to  a  bank  for  a  loan  to  be  lent  to 
its  subscribers.  The  Canada  Mutual 
Building  Society  &  The  Bank  Ville- 
Marie.  M.  Judgment  confirming,  9 
Nov.,  1880.  Sir  A.  A.  Dorion,  C.  J, 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep.  1 
Dec,  d'A.  73 

And  so  the  society  Appellants,  con- 
stituted under  chapter  69  of  the  Con- 
solidated Statutes  for  Lower  Canada, 
had  the  right  sanctioned  by  its  own  by- 
laws, to  acquire  the  real  estate  under 
the  Deed  of  sale  of  the  7th  October,  1874, 
in  this  case  mentioned,  and  to  consent 
to  an  "  Acte  de  Devis  ei  Marchff'  of  same 
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date,  by  wMoh  tlie  company  agreed  to 
build  houses  to  be  distributed  among 
its  shareholders. 

Semble.  This  deed  was  calculated  to 
carry  out  one  of  the  objects  of  building 
societies.  La  Cie.  des  Villas  du  Cap 
Oihraltar  &  Hughes.  M.  Judgment 
confirming,  2  March,  1883.  Monk,  Eam- 
say,  Tessier,  Cross,  Baby,  JJ.,  Cross,  J., 
diss.  Eep.  3  Dec,  d'A.  175. 

A  building  society  may  in  good  faith 
acquire  real  estate  for  certain  purposes. 
And  therefore  a  deed  by  which  they 
acquire  lands  for  the  purpose  of  leasing 
it  to  the  vendors  and  to  receive  back 
the  price  is  vaUd,  and  the  cessionnaire 
of  such  lease,  who  has  been  accepted  by 
the  building  society,  will  not  be  allow- 
ed to  refuse  payment  of  the  instalments 
agreed  to  be  paid  under  the  deed  of 
lease,  on  the  pretext  that  the  trans- 
action was  ultra  vires  of  the  society. 
Lareau  &  La  Soci4U  Permanente  de 
Construction  Jacques  Cariier,  M.  Judg- 
ment confirming  20  September,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Cross,  Baby,  JJ.  Reported  4  Leg.  News 
363. 

A  building  society  has  a  discretion 
to  refuse  to  confirm  the  estimation  of 
its  valuator  as  to  the  sufficiency  of 
the  security  on  which  a  loan  is  to  be 
granted.  But  this  discretion  must  be 
exercised  in  a  reasonable  manner,  and 
it  is  not  reasonable  to  refuse  to  lend 
because  the  association  does  not  wish 
to  extend  its  risks  in  the  part  of  the 
town  where  the  property  is  situated,  in- 
asmuch as  the  rules  distinctly  state 
that  all  property  in  Montreal  is  avail- 
able as  security.  Such  an  exercise  of 
discretion  would  be  limiting  the  rights 
of  the  subscribers.  The  Canada  Mutual 
Building  Co.,  &  O'Brien.  Judgment 
confirming  3  Feb'y,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  JJ.  Tessier,  J.,  dis.  Rep.  3  Leg. 
News,  p.  58. 

A  building  society  being  in  financial 
difficulties  agreed  with  its  creditor  not 
to  diminish  its  real  estate  without  his 
consent.  This  agreement  was  ratified 
at  a  meeting  at  which  Appellant  was 


present.  Appellant  subsequently  sued 
the  Society  for  his  versements,  and 
obtained  judgment.  In  execution  of 
his  judgment  he  seized  the  real  estate 
of  the  Society.  The  creditor  put  in  an 
opposition  afin  d'annuller  based  on  the 
agreement.  Held,  that  this  opposition 
should  be  maintained.  Champoux  & 
Lapierre,  M.  Judgment  confirming  22 
June,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  The 
Chief  Justice  and  Ramsay,  J.,  dis.,  3 
Leg.  News  302. 

To  facilitate  the  liquidation  of  a  mu- 
tual building  society,  a  resolution  was 
passed  at  a  meeting  of  the  borrowing 
members,  to  discharge  those  who  with- 
in three  months  should  pay  80  per  cent 
of  their  indebtedness,  the  surplus,  after 
paying  the  non-borrowing  members  in 
full,  to  be  divided  among  the  borrowing 
members.  Held,  that  those  non-borrow- 
ing members  who  did  not  discharge  the 
society,  were  not  bound  by  this  arrange- 
ment, and  were  entitled  to  claim  the 
surplus  to  the  exclusion  of  the  borrow- 
ing members  who  had  all  discharged  the 
society.  Harvey  &  O^Shaughnesey,  M. 
Judgment  confirming,  19  Nov.,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Moak,  Ramsay, 
Tessier,  Cross,  JJ.  The  Chief  .Justice  and 
Monk  J.,  dis.     Rep.  6  Leg.  News  369. 

Respondent  borrowed  from  a  building 
society  f  600  and  gave  a  deed  to  the  fol- 
lowing effect:  "  11  est  expressement 
"  stipule  entre  les  dites  parties.  La  So- 
"  ciete  Permanente  de  Construction  du 
"  Comte  de  Berthier  et  le  Defendeur  en 
"  cette  cause,  que  dans  le  cas  ou  le  dit 
"  debiteur  se  trouverait  en  aucun  temps 
"  avoir  manque  de  faire  six  paiements 
"  consecutifs  de  capital,  amendfes,  inte- 
"  rets  et  bonus  sur  les  dites  douze  parts 
"  dont  le  montant  lui  est  avance  comme 
"  susdit,  alors  toute  la  dite  somme  de 
"  six  cents  piastres  deviendra  imme  - 
"  diatement  due  et  exigible,  sans  qu'il 
"  soit  besoin  6!aucune  notification  ni 
"  mise  en  demeure  dans  ce  cas,  il  sera 
"  loisible  aux  directeurs  de  la  dite  socie- 
"  te,  qui  en  auront  absolument  le  droit, 
''  tel  que  le  dit  debiteur  le  leur  donne 
"  et  les  y  autorise  specialement  par  les 
"  presentes,  dans  le  but  d'epargner  les 
"  frais  Ae  pour  suite  et  d'unevente  forc£e, 
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"  de  cSder,  vendre  et  transporter  a  qui 
''  et  comma  bon  leur  semblera,  auzprix 
"  et  conditions  qu'ils  trouveront  les  plus 
"  convenables  et  les  plus  avantageuses, 
"  les  immeubles  plus  haut  deorits,  et 
''  d'en  passer  bon  et  valable  titre  pour 
"  et  au  nom  du  dit  debiteur  et  de  mettre 
"  en  possession  et  jouissance  de  tels  im- 
"  meubles  I'acquereur  ou  les  acquereurs 
"  d'iceux,  aussit6t  apres  la  passation  de 
"  tel  acte  de  cession  ou  vente  qui  aura 
"  la  meme  force,  valeur  et  eflfet  que  si  le 
"  dit  debiteur  lui-meme  I'eut  signe  et 
"  consenti." 

Notwithstanding  the  terms  of  thisjdeed 
the  Building  Society  could  not  sell  with- 
out the  authorisation  en  justice,  and  a 
deed  of  sale  by  the  Building  Society  to 
the  Appellant,  will  be  declared  null  and 
of  no  effect  as  regards  the  borrower,  and 


the  petitory  action  of  the  pretended  pur- 
chaser will  be  dismissed.  Gilinas  & 
Marchand.  Q.  Judgment  confirming,  4 
May,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Baby,  JJ.  Eep. 
9  Q.  L.  E.,  120. 

The  money  advanced  to  the  owner  of 
a  property  by  a  building  society  becomes 
the  money  of  the  borrow6r,and  the  build- 
ing society  cannot  therefore  claim  any 
privilege  for  improvements  made  with 
such  money,  by  the  owner  of  the  proper- 
ty, so  as  to  defeat  or  retard  the  claim  of 
the  bailleur  de  fonds  for  which  the 
owner  is  personally  responsible.  Grant, 
al.  &  La  Soci4t6  Permanente  de  Cons- 
truction. M.  Judgment  reversing,  25 
Jan.,  1883.  Sir  A.  A.  Dorion,  C.  J.,  Eam- 
say, Tessier,  Cross,  Baby,  JJ.  v. 
Account. 


o 


CADASTRE. — A  cadastre  or  schedule 
under  "  The  Seigniorial  Act  of  1854  " 
and  the  acts  amending  the  same,  is  a 
statement  in  tabular  form,  in  triplicate 
of  the  rights  to  be  dealt  with  in  abolish- 
ing the  seigniorial  tenure,  and  their 
values.  These  cadastres  afterwards 
served,  in  some  sort,  as  a  basis  for  the 
official  plans  and  books  of  reference 
prepared  for  registration  purposes,  C. 
S.,  L.  C,  cap.  37,  ss.  68,  69. 

A  bail  emphyt£otique  made  by  a 
seignior  of  the  right  to  build  a  saw 
mill  on  an  island  within  the  limits  of 
the  seigniory  in  consideration  of  a  rent 
of  £15  a  year,  is  not  a  rente  seigneu- 
riale  within  the  meaning  of  the  acts  for 
the  abolition  of  the  Seigniorial  tenure, 
or' such  a  rent  as  should  be  entered,  in 
the  cadastre  of  such  Seigniory.  Hart  & 
Trudel,  Q.  Judgment  reversing  5 
December,  1874.  Monk,  Tasohereau, 
Bamsay,  Sanborn,  Bosse,  JJ. 

The  failure  to  make  the  opposition 
required  by  sections  40  and  41  of  the 
Seigniorial  Act  of  1854,  within  the  delay 
of  six  months,  is  fatal,  and  third  parties 
'acquiring  from  the  grev€  as  proprietor 
in  possession  can  take  advantage  of  it. 

The  claim  of  the  appe^^s  becomes 
personal  against  the  grevS.  Panet  & 
Boisseau  &  al.,  Q.  Judgment  reversing 
8  September,  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk  Eamsay,  Cross,  Kouthier, 
JJ.  Eep.  5  Q.  L.  E.  377, 10  Eev.  Leg.  163. 

The  omission  to  enter  in  the  cadastre 
a  constituted  rent  to  represent  the 
former  seigniorial  rent  cannot  be  recti- 
fied. La  Corporation  Episcopale  Ca- 
thoUque  Romaine  du  dioc&se  de  8t- 
Myaeinthe  &  The  Eastern  Townships 
Bank,  M.  Judgment  confirming  21 
September,  1886.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Eamsay,  Cross,  Baby  JJ. 


CAHIER  DE  CHARGES. 
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CAPIAS. — V.  Insolvency. 

§  1.  Who  mat  pkooeed  by  capias. 

§  2.  Who  mat  be  aeeested  on  capias. 

§  3.  Affidavit. 

§  4.  Judge's  oedbr  801  C.  C.  P. 

§  5.  Whit. 

§  6.  Petition  to  quash. 

§  7.  Bail. 

§  8.  sukrendek. 

§  9.  Statement  and  abandonjiext. 

§  10.  Miscellaneous. 

§  11.  Insolvent  act  1875. 

§  1.  Who  may  proceed  by  capias,  v. 
articles  798,  799,  800,  801  C.  C.  P. 

A  creditor  whose  debt  is  secured  by 
hypothec  may  an-est  his  debtor  under 
capias  for  the  same  causes  as  if  he  had 
no  hypothec.  Benoit  &  Petitclerc,  Q. 
Judgment  confirming  7  December, 
1877.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Eep.  9  Eev.  Leg.  385, 
1  Leg.  News  32.  (1) 

A  debtor  living  in  Ontario  but  coming 
to  Montreal  may  be  arrested  under 
capias  for  secreting  his  effects  in  the 
Province  of  Ontario.  Robertson  & 
Gault  &  al.,  M.  Judgment  confirming 
22  March,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 

§  2 Who  may  be  arrested  under  ca- 
pias  Persons  against  whom  the  proper 

afiidavit  can  be  sworn,  may  be  arrested 
on  capias.  C.  C.  P.  798,  799,  800. 

"  Saving  the  exceptions  contained  in 
arljcles  2272  and  2273  in  the  Civil  Code, 
a  V^rit  of  capias  cannot  issue  : 

1.  Against  priest  or  ministers  of  any 
religious  denomination  whatever  ; 

2.  Against  septuagenarians ; 

3.  Against  females."  C.  C.  P.  805. 

A    debtor    thrown    into    insolvency 
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may  be  preceded  against  by  way  of 
capias  by  one  of  his  creditors.  Desjar- 
dins  &  Thibaudeau,  et  al.  M.  Judgment 
confirming,  June  1875,  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  JJ. 

The  same  was  ruled  in  the  case  of 
Beaudin  &  Roy,  M.  Judgment  confirm- 
ing, 20  Septembre  1875.  Dorion,  C.  J., 
Monk,  Kamsay,  Taschereau,  Sanborn, 
JJ.  Eep.  20  J.  308. 

A  capias  against  an  insolvent  may  be 
maintained  for  secreting  his  property, 
and  this  charge  will  be  sustained  by 
evidence  to  show  that  large  sums  suf- 
ficient to  account  for  the  insolvency 
have  been  made  away  with  vace  not 
accounted  for.  Downey  &  Winning,  et 
al.  M.  Judgment  confirming,  March 
1875,  Dorion,  C,  J.,  Monk,  Taschereau, 
Eamsay,  Sanborn,  JJ. 

The  writ  of  capias  "  is  obtained  upon 
an  affidavit  of  the  Plaintiff,  his  book- 
keeper, clerk,  or  legal  Attorney,  de- 
claring that  the  Defendant  is  person- 
ally indebted  to  the  PlaintiflF  in  a  sum 
amounting  to  or  exceeding  forty  dollars 
and  that  the  Deponent  has  reason  to 
believe,  and  verily  believes,  for  reasons, 
specially  stated  in  the  affidavit,  that 
the  Defendant  is  about  to  leave  imme- 
diately the  Province  of  Canada,  with 
intent  to  defraud  his  creditors  in  gene- 
ral, or  the  Plaintiff  in  particular,  and 
that  such  departure  will  deprive  the 
Plaintiff  of  his  recourse  against  the  De- 
fendant ;  or  upon  an  affidavit  establish- 
ing, besides  the  existence  of  the  debt 
as  above  mentioned,  that  the  Defend- 
ant has  secreted  or  made  away  with,  or 
is  about  immediately  to  secrete  or 
make  away  with  his  property  and 
effects  with  such  intent.  C.  C.  P.   798. 

'I  The  affidavit  required  in  the  above 
articles,  may  be  made  by  one  person 
only,  or  by  several  persons  swearing 
each  to  a  portion  of  the  necessary 
facts,  and  it  may  be  received  and  sworn 
to  before  a  judge  of  the  Superior  Court, 
or  by  the  Prothonotary  who  certifies 
the  writ  oi  capias."  CO.  P.  807. 


(1)  Note.— Eamsay,  J.,  was  absent  at  the 
rendenng  of  the  Judgment. 


The  president  of  an  incorporated 
company  is  competent  to  make  the 
affidavit  for  a  capias  under  Art.  798, 
C.  C.  P.  And  the  affidavit  may  be  sworn 
before  the  Deputy  Prothonotary.  The 
Moisic  Iron  Co.  &  Olsen.  Q.  Judgment 
reversing,  6  Dec.  1873,  Duval,  C.  J., 
Badgley,  Monk,  Taschereau,  Eamsay, 
J.J.,  Monk,  Eamsay,  JJ.  dis.,  but  not  as 
to  these  points.  Eep.  18  J.  29. 

Where  the  affidavit  for  an  attach- 
ment is  in  the  form  given  by  the  Star 
tute  it  will  be  held  sufficient  although 
it  does  not  follow  precisely  the  terms 
of  the  code. 

And  the  affidavit  being  made  before 
the  Prothonotarj',  and  not  before  a 
Commissioner,  does  not  make  the  form 
inapplicable  as  the  affidavit  before  the 
Commissioner  was  given  to  obtain  the 
remedy  under  article  834  C.  C.  P.  Dalli- 
more  hs-qu.  &  Brooke,  M.  Judgment 
confirming,  15  Sep.  1874,  Dorion,  C.  J. 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ.  Eep.  6  Eev.  Leg.  557. 

Where  deponent  swears  he  "  merely 
believes ''  for  reasons  specially  stated,  it 
is  not  necessary  to  say  he  "  has  reason 
to  believe."  Philips  &  Sutherland,  M. 
Judgment  confirming,  March  1875, 
Dorion,  C.  J.,  Monk,  Taschereau,  Eam- 
say, Sanborn,  J  J. 

An  affidavit  for  capias,  under  C.  C.  P. 
798,  in  which,  as  to  the  alleged  secre- 
ting, the  deponent  swears :  "  Le  depo- 
sant  est  informe  d'une  maniere  croyar 
ble,  a  toute  raison  de  croire  et  croit 
vraiment  en  sa  conscience  que  le  dit  0. 
B.  a  cache  et  soustrait  et  est  sur  le 
point  de  cacher  et  soustraire  avec  Tin- 
tention,"  etc.,  is  sufficient.  Blake  & 
Wadleigh.  Q.  Judgment  reforming,  7 
Dec,  1882.  Monk,  Eamsay,  Tessier, 
Cross,  Baby,.  J  J.    Eep.  6  Leg.  News,  3. 

A  defendant  sued  in  damages  for 
having  illegally,  fraudulently  and  felo- 
niously conspired  with  the  cashier  of  a 
bank  to  rob  it  of  its  funds  was  arrested 
upon  capias,  on  the  affidavit  of  a  direc- 
tor. This  affidavit  only  speaks  of  the 
deponent's  belief,  except  in  one  allega- 
tion. Eamsay,  J.,  doubted  as  to  whether 
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swearing  to  belief  was  sufficient,  but  he 
thought  that  there  was  one  allegation 
where  the  deponent  swore  positively 
by  giving  the  reasons  for  his  belief,  and 
that  this  was  sufficient.  Goldring  & 
The  MocJielaga  Bank.  M.  Judgment 
confirming,  24  June,  187S.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  JJ.  Rep.  2 
Leg.  News,  230. 

An  affidavit  is  sufficient  which  alleges 
that  the  debtor  is  about  to  leave  "the 
Dominion  of  Canada,"  when  it  can  be 
gathered  from  the  other  allegations  of 
the  affidavit  that  the  departure  is  really 
from  a  point  within  the  limits  of  the 
former  Province  of  Canada.  Moisic 
Iron  Company  &  Olsen.  Q.  Judgment 
reversing  6  December,  1873.  Duval,  C. 
J.,  Badgley,  Monk,  Taschereau,  Ram- 
say, JJ.  Monk,  Ramsay,  JJ.  dis.  Re- 
ported, 18  J.  29. 

It  is  a  sufficient  allegation  to  say  that 
the  Defendant  was  about  to  "  leave  that 
part  of  the  Dominion  of  Canada  hereto- 
fore constituting  the  Province  of  Cana- 
fla.  Phillips  &  Sutherland.  M.  Judg- 
ment confirming,  March,  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ. 

An  affidavit  which  after  setting  up 
the  ground  of  indebtedness,  proceeds 
to  state  "  that  this  deponent  has  every 
reason  to  believe  and  verily  believes 
that  the  said  Arnold  Hagens  the  above 
name  defendant  is  about  to  leave  im- 
mediately the  Province  of  Quebec  and 
the  Dominion  of  Canada,  with  intent  to 
defraud  his  creditors  in  general,  and 
that  such  departure  will  deprive  the 
deponent  of  his  remedy  against  the  said 
Arnold  Hagens,  and  also,  that  the  said 
Arnold  Hagens  has  made  away  with  and 
is  about  immediately  to  make  away 
with  his  property  and  effects  with  in- 
tent to  defraud  his  creditors  in  general. 
That  special  reasons  for  such  this  depo- 
nent's behef  are,  that  this  deponent 
was  informed  this  day  by  Cornelius  C. 
Snowdon  of  MontreM,  merchant,  that 
the  defendant,  Arnold  Hagens,  was 
making  away  with  his  stock,  and  send- 
ing the  money  to  Germany,  with  intent 
to  defraud  his  creditors,  and  that  he,  the 
said  Arnold  Hagens,  was  about  to  leave 


the  country,  and  that  this  deponent 
has  recently  received  similar  informa- 
tion from  other  persons,  &c..  "  is  suffi- 
cient and  such  affidavit  will  be  suffi- 
ciently substantiated  by  evidence  that 
he  was  making  awa-y  with  the  goods  of 
the  firm  of  which  he  was  a  partner. 
Art.  797  C.  C.  P.,  says  so  in  terms,  Sa- 
gens  &  Bamsay.M..  Judgment  confirm- 
ing, March,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ. 

Note It  will  be   observed  that  the 

affidavit  was  filed  in  support  of  two 
grounds  of  capias,  secreting  and  de- 
parture. "  It  was  sustained ;  but  the 
Court  did  not  hold  that  it  was  sufficient 
to  allege  that  the  defendant  was 
about  to  leave  the  Dominion  of  Canada, 
as  in  the  Moisic  case,  or  the  Province 
of  Quebec.  The  "  Province"  referred  to 
in  C.  S.  L.  C,  c.  87,  §  8,  was  the  then 
Province  of  Canada. 

An  affidavit  which  after  relating  the 
indebtedness  sets  forth  "  that  Mr.  P., 
the  deponent's  partner  was  informed 
last  night  in  Toronto,  by  one  H.  a 
broker,  that  the  said  W.  P.  S.  was  leav- 
ing immediately  the  Dominion  of  Ca- 
nada, to  cross  over  the  sea  for  Europe 
or  parts  unknown,  and  deponent  was 
himself  informed,  this  day,  by  J.  R., 
broker,  of  the  said  W.  P.  S's  departure 
for  Europe  and  other  places"  is  defec- 
tive. Shaw  &  McKenzie.  M.  Judgment 
confirming,  12  Nov.,  1880.  Rep.  3  Leg. 
News,  369. 

It  is  not  necessary  in  the  body  of  an 
affidavit  to  state  where  the  debt  arose 
specially. 

A  debt  arising  from  the  acceptance 
of  a  succession  is  a  personal  debt. 

If  the  capias  be  taken  because  the 
debtor  is  about  to  leave  Canada,  the 
affidavit  must  allege  in  what  the  fraud 
consists.  Huriubise  &  Bourret.  M. 
Judgment  confirming,  4  February,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  9  Rev.  Leg., 
638,  2  Leg.  News,  54,  23  J.  130. 

Damages  claimed  for  the  breach  of  a 
contract  made  in  Norway,  but  to  be 
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executed  in  the  Province  of  Quebec, 
do  not  constitute  "  a  debt  created  out 
of  the  Province  of  Canada."  (Art.  806 
C.  P.)  The  Moisic  Iron  Co.  S  Olsen. 
Q.  Judgment  reversing,  6  Dec,  1873. 
Duval,  C.  J.,  Badgley,  Monk,  Tasche- 
reau,  Ramsay,  JJ.  Monk,  Eamsay,  J  J., 
dis.  Rep.  18  J.  29. 

Une  deposition  pour  I'emanation  d"un 
bref  de  capias  ad  respondendum,  faite 
apres  I'institution  d'une  poursuite  pour 
le  recouvrement  d'une  creance,  et  con- 
tenant  seulement  I'allegue,  que  depuis 
I'institution  de  I'action  le  defendeur  a 
cache  et  soustrait  ses  biens,  dettes  et 
effets,  avec  I'intention  de  fraud  er  ses 
creanciers  en  general,  et  les  deman- 
deurs  en  particulier,  est  suffisante  et 
legale,  et  qu'il  n'est  pas  necessaire  de 
donner,  dans  cette  deposition,  les  rai- 
sons  de  la  oroyance  du  deposant. 

Le  defendeur  sur  le  bref  de  capias 
qui  demande  sa  cassation,  sur  requete, 
ne  sera  pas  admis  au  merite  sur  la 
requete,  a  transquestionner  le  depo- 
sant, mais  qu'il  doit  en  faire  son  propre 
temoin.  Danjou  &  Thihaudeau  &  al., 
Q.  Judgment  confirming  4  May,  1SS2. 
Rep.  11  R.  Leg.  512. 

An  affidavit  for  capias,  which  sets 
out  merely  the  intended  departure  of 
Defendant  without  paying  his  debt  to 
Plaintiff,  is  insufficient.  Cajfrey  & 
Lighihall,  M.  Judgment  reversing  30 
June,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
4  Leg.  News  282,  2  Deo.  d'A.  10. 

§  4.  Judge's  order  801  C.  C.  P. 

"  If  the  demand  be  founded  upon  a 
claim  for  unliquidated  damages  tlie 
writ  of  capias  cannot  issue  without  a 
judge's  order  after  examining  into  the 
sufficiency  of  the  affidavit ;  and  the 
affidavit  in  such  case  must  state  the 
nature  and  moreover  the  amount  of 
the  damages  sought,  and  the  facts  which 
gave  rise  to  them,  and  the  judge  may 
in  his  discretion,  grant  or  refuse  the 
capias,  and  may  fix  the  amount  of  the 
bail  upon  giving  which  the  defendant 
may  be  released." 


The  following  form  of  the  judge's 
order  required  by  art.  801  C.  P.,  is 
sufficient :  "  Seeing  the  foregoing  affi- 
davit, the  amount  of  bail  to  be  given 
under  article  801  of  the  Code  of  Civil 

Procedure    is    hereby    fixed    at " 

The  Moisic  Iron  Co.  &  Olsen,  Q.  Judg- 
ment reversing  6  Dec,  1873.  Duval, 
C.  J.,  Badgley,  Monk,  Taschereau,  Ram- 
say, JJ.  Rep.  18  J.  29. 

§  5.   Writ. 

The  writ  of  capias  may  be  executed 
on  a  Sunday,  under  art.  786  C.  C.  P. 
The  Moisic  Iron  Co.  &  Olsen,  Q.  Judg- 
ment reversing,  6  Dec.  1873.  Duval,  C. 
J.,  Badgley,  Monk,  Taschereau,  Ram- 
say, JJ.  Monk,  Ramsay,  JJ.,  dis.  Rep. 
18  J.  29. 

A  Writ  of  capias  under  which  one  of 
several  Defendants  is  arrested,  although 
it  be  headed  as  if  there  were  only  one 
Defendant,  the  affidavit  being  properly  ' 
headed  and  i-eferring  to  the  Defendants  . 
is  sufficient.  Phillips  vs.  Sutherland, 
M.  Judgment  confirming  March,  1 875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Eam- 
say,  Sanborn,  JJ. 

Where  a  Writ  of  capias  could  not  be 
executed,  and  the.  delay  for  the  return 
was  consequently  insufficient.  Held  that 
the  Plaintiff  may  take  an  alias  Writ  to 
detain  his  debtor.  Richard  &  Wuriele, 
Q.  Judgment  confirming  7  December, 
1877.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  1  Leg.  News  32. 

§  6.  Petition  to  quash. 

"  Upon  a  petition  presented  to  the 
Court,  or  to  a  judge  in  term  or  in 
vacation,  the  Defendant  may  obtain 
his  discharge  by  establishing  that  he  is 
not  liable  to  be  imprisoned,  or  by 
showing  that  the  essential  allegations,  ^ 
of  the  affidavit  upon  which  the  capias 
is  founded  are  false  or  insufficient."  C. 
C.  P.  819. 

Where  a  petition  to  quash  setting  up 
matters  of  law  is  rejected,,  the 
Defendant  will  not  be  allowed  to  pre- 
sent another  petition  as   to  the  facts. 
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Phillips    and   Sutherland,   M.    Judg- 
ment. (1) 

A  Defendant  arrested  on  capias  must 
raise  all  his  objections  to  the  suffi- 
ciency of  the  affidavit  in  the  Court  of 
first  instance,  as  none  others  will  be 
considered  in  appeal.  Heyneman  & 
Smith,  M.  Judgment  confirming  18 
September  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  JJ.  Bep.  21  J.  298. 

And,  it  appears,  that  where  an 
objection  to  a  petition  to  set  aside  a 
capias  is  not  taken  in  the  Court  below, 
it  will  not  be  considered  in  appeal, 
and  the  petition  was  heard  although 
another  petition  had  been  heard  and 
rejected  in  the  Court  below,  prior  to 
the  one  now  in  appeal.  Brown  &  The 
Canadian  Bank  of  Commerce,  M.  Judg- 
ment January,  1876. 

The  Appellant  gave  the  Bank  corn 
for  advances,  by  transferring  the  Bill 
of  Lading  under  a  special  receipt  by 
which  the  Bank  was  to  be  paid  out  of 
the  proceeds.  The  Appellant's  firm  sold 
the  corn  and  appropriated  the  money 
to  pay  another  creditor. 

The  petitioner  contended  that  the 
corn  was  not  that  of  himself  or  of  his 
firm — that  if  it  was  they  had  dealt  with 
it  as  the  Bank  directed,  and  that  he 
had  personally  no  part  in  the  fraud,  if 
any,  and  'that  at  most  the  payment 
was  merely  a  preference  not  secreting. 

The  capias  was  maintained.  The  corn 
was  sold  as  the  property  of  Petitioner's 
firm,  and  the  proceeds  were  funds  in 
their  hands  destined  to  the  payment  of 
the  Bank.  The  payment  to  another  was 
a  fraudulent  secreting  of  this  money, 
and  they  are  liable  for  it  as  for  any 
other  funds  in  their  hands.  Their  excuse 
is  virtually,  this  is  not  secreting  it  is 
an  offense  under  the  larceny  act.  It  is 
therefore  more  than  a  mere  preference. 
Brown  &  the  Canadian  Bank  of  Com- 
tnerce.    M.    Judgment    confirming,   27 


(1)  If  DTE.  —  Mentioned     in     factum     in 
Brown  &  The  Bank  of  Commerce. 


January,  1876.    Dorion,  C.  J.,   Ramsay, 
Sanborn,  Tessier,  JJ. 

A  payment  made  in  the  ordinary 
course  of  business,  although  it  may  be 
in  some  sense  a  preferential  payment, 
does  not  justify  a  capias,  but  a  prefer- 
ential payment  may  be  of  such  a  char- 
acter as  to  amount  to  a  secreting,  and 
so  justify  a  capias.  Ferland  &  Nield, 
Q.  Judgment  confirming,  3  September, 
1877.  Dorion,  C.  J.,  Monk,  Ramsay, 
McGord,  JJ. 

A  fraudulent  preference,  by  which 
assets  which  should  be  available  to  the 
creditors  generally,  are  given  to  one  or 
more  is  equivalent  to  secreting.  Oault 
et  al.  &  Dussault.  M.  Judgment  rever- 
sing, 1  Oct.,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk, 
Cross,  JJ.  dis.  Rep.  4  Leg.  News  321. 

An  insolvent  debitor,  who  without 
fraud,  sells  his  property  to  a  minor  with 
long  credit,  without  consulting  his  cre- 
ditors is  not  liable  to  be  arrested  on 
capias.  Beaudette  &  Audette,  Q.  Judg- 
ment confirming,  7  June  1878,  Dorion, 
Monk,  Ramsay,  Tessier,  Cross,  JJ 
Monk,  J.,  dis.  Rep.  8  Rev.  Leg.  581 

A  capias  will  be  set  aside  on  evid- 
ence that  the  party  arrested  was  young, 
that  he  acted  under  the  influence  of  his 
father,  although  he  being  book-keeper 
of  the  concern,  of  which  he  was  a  part- 
ner, made  fraudulent  entries  in  the 
books,  to  the  damage  ot  the  creditors. 
Leclaire  &  Dastous.  M.  Judgment  con- 
firming, rendered  at  Q.  8  Oct.  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Ramsay,  dis. 

§  7  Bail. 

The  defendant  may  obtain  his  dis- 
charge upon  giving  two  good  and 
sufficient  sureties  that  he  will  not  leave 
the  province  of  Canada  and  that  in 
case  he  does  so,  such  sureties  will  pay 
the  amount  of  the  judgment  that  may 
be  rendered  in  principal,  interest  'and  ■ 
costs  ;  or  the  amount  fixed  by  the  judge 
in  the  case  of  art.  801.  But  this  bail 
cannot  be  received  after  the  expiration 
of  the  eighth  day  from   the   day  fixed 
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for  the  return  of  the  writ  of  capias 
unless  with  leave  of  the  court  expressly 
granted  upon  sufficient  cause  shewn.  C. 
C.  P.  824. 

A  defendant  arrested  under  capias 
may  obtain  his  provisional  discharge 
by  giving  good  and  suflBcient  sure- 
ties to  the  SheriiF  to  the  satisfaction 
of  the  latter  before  the  return  day 
of  the  writ,  that  he  will  pay  the  amount 
of  the  judgment  that  may  be  rendered 
upon  the  demand  in  principal,  interest 
and  costs,  if  he  fails  to  give  bail  pursu- 
ant to  Art.  824  or  to  Art.  825.  828  C.  C.  P. 

§  8.  Surrender.  The  Defendant 
arrested  on  capias  may  also  obtain  his 
discharge  at  any  time  before  judgment, 
by  giving  good  and  sufficient  sureties 
to  the  satisfaction  of  the  Court,  or 
judge,  or  prothonotary,  that  he  will 
surrender  himself  into  the  hands  of  the 
Sheriff,  when  required  to  do  so  by  an 
order  of  the  Court  or  Judge,  within  one 
month  from  the  service  of  such  order 
upon  him  or  upon  the  sureties,  and 
that  in  default  they  will  pay  the 
amount  of  the  judgment  in  principal, 
interest  and  costs,  or  the  amount  fixed 
by  the  judge  in  the  case  of  article  8U1, 
C.  C.  P.  825C.  C.  P.  831,833. 

The  sureties  of  a  debtor  arrested  on 
capias,  who  were  under  bond  to  the 
sheriff  are  freed  from  their  liability,  if 
on  the  day  of  the  return  of  the'  Writ 
they  dehver  the  debtor  to  be  held 
under  the  Writ.  (Art.  828  C.  C.  P.) 
Angers  &  Trudel  &  al.,  Q.  Judgment 
confirming  5  June,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Eep. 
10  Eev.  Leg.  566. 

§  9.  Statement  and  abandonment. 

A  Defendant  arrested  under  a  capias 
ad  respondendum,  who  has  given  special 
bail  under  C.  C.  P.  824,  not  to  leave  the 
heretofore  Province  of  Canada,  is  not 
liable  to  contrainte  par  corps  if  he 
neglects  to  file  the  statement  and  make 
the  declaration  of  abandonment  men- 
tioned in  art.  764  C.  C.  P.,  within  30 
days  from  date  of  judgment  maintain- 
ing the  capias.  Cossitt  &  Lemieux,  M. 
Judgment   confirming    22    November, 


1880.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.  Ramsay,  Baby, 
JJ.,  dissenting.  Reported  5  Leg.  News 
254,  2  Dec.  d'A.  14. 

Inasmuch  as  the  Code  of  C.  P.  failed 
to  attach  any  penalty  whatever  for  not 
filing  the  statement  required  by  art. 
766,  the  penalty  provided  by  art.  2274 
of  the  C.  C.  and  by  ch.  87  of  the  Cons. 
Stat,  of  L.  C,  sec.  12,  sub-sec.  2,  cannot 
be  enforced  ;  the  effect  of  art.  1360  (1)  of 
the  Code  of  C.  P.,  being  to  repeal  the 
provision  of  the  Statute  and  of  the 
Civil  Code.  Molson  &  Carter,  M.  Judg- 
ment reversing  6  March  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Monk.  Ramsay,  Tessier, 
Baby,  JJ.  Ramsay,  Baby,  JJ.,  dissent- 
ing. Rep.  26  J.  159,  8  Q.  L.  R.  338. 

§  10.  Miscellaneous. 

Where  a  capias  has  been  declared 
good,  and  the  Defendant  in  appealing 
from  the  judgment  maintaining  it 
gives  security  for  costs  only,  and  files  a 
declaration  that  he  does  not  object  to 
the  execution  of  the  judgment,  the 
appeal  does  not  suspend  proceedings 
against'  the  sureties  to  the  sheriff. 
Lajoie  &  Mullin  &  al.,  M.  Judgment 
reversing  21  December,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Rep.  21  J.  59. 

A  creditor  who  arrests  his  debtor  on 


(1)  The  laws  concerning  procedure  in  force 
at  the  time  of  the  coming  into  force  of  this  ■ 
Code  are  abrogated : 

■  lo.  In  all  oases  in  which  this  Code  contains 
any  provisions  having  expressly  or  implied- 
ly that  effect ;  in  all  cases  in  which  such 
laws  are  contrary  to  or  inconsistent  with  any 
provision  of  this  Code  or  in  which  express- 
provision  is  made  by  this  Code  upon  the  par-*.' 
ticular  matter   to  which  such  laws  relate.— i' 
Except  always  that  as  regards  proceedings,  j,^ 
matters  and  things  anterior  to  the  commgi^ 
into  force  of  this  Code,  and  to  which  its  pro^ 
visions  could  not   apply  without  having  a 
retroactive  effect,  the  provisions  of  law  which; 
without  this  Code,  would  apply  to  such  pro- 
ceedings matters  and  things  remain  in  totce 
and  apply  to  them,  and  this  Code  applies  to 
them  only  so  far  as  it  aoincides  with  such  pro- 
visions. 
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capias,  and  has  probable  cause  for  so 
doing,  is  not  liable  in  damages  although 
the  debtor  can  justify  his  proceedings. 
Lapierre  &  Oagnon,  Q.  Judgment 
reversing  7  December,  1877.  Dorion,  C. 
Ji,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Tessier,  J.,  dis.  Rep.  8  Rev.  Leg.  727, 
1  Leg.  News  32. 

Want    of  reasonable   and  probable 

cause Damages.  S.,  a  debtor  resident 

in  Ontario,  being  on  the  eve  of  depar- 
ture for  a  trip  to  Europe,  passed 
through  the  city  of  Montreal,  and  while 
there  refused  to  make  a  settlement  of 
an  overdue  debt  with  his  creditors, 
McR.  et  al.,  who  had  instituted  legal 
proceedings  in  Ontario  to  recover  their 
debt,  which  proceedings  were  still 
pending.  McR.  et  al.,  thereupon  caused 
him  to  be  arrested,  and  S.  paid  the 
debt.  Subsequently  S.  claimed  dam- 
ages from  McR.  et  al.,  for  the  malicious 
issue  and  execution  of  the  Writ  of 
capias. 

McR.  et  al.,  the  respondents,  on 
appeal,  relied  on  a  plea  of  justification, 
alleging  that  when  they  arrested  the 
appellant,  they  acted  with  reasonable 
and  probable  cause.  In  his  affidavit, 
the  reasons  given  by  the  deponent 
McR.,  one  of  the  defendants,  for  his 
belief  that  the  appellant  was  about  to 
leave  the  Province  of  Canada  were  as 
follows  : — "That  Mr.  P.,  the  deponent's 
partner,  was  informed  last  night  in 
Toronto  by  one  H.,  a  broker,  that  the 
said  W.  J.  S.  was  leaving  immediately 
the  Dominion  of  Canada,  to  cross  over 
the  sea  for  Europe  or  parts  unknown, 
and  deponent  was  himself  informed, 
this  day,  by  J.  R.,  broker,  of  the  said 
W.  J.  S's  departure  for  Europe  and 
other  places "  The  appellant  S.  was 
carrying  on  business  as  wholesale 
grocer  at  Toronto,  and  was  leaving  with 
his  son  for  the  Paris  Exhibition,  and 
there  was  evidence  that  he  was  in  the 
habit  of  crossing  almost  every  year, 
and  that  his  banker  and  all  his  business 
friends  knew  he  was  only  leaving  for  a 
trip ;  and  there  was  no  evidence  that 
the  deponent  had  been  informed  that 
appellant  was  leaving  with  intent  to 
defraud.  There  was  also  evidence  given 
by  McR.,  that  after  the  issue  of  the 


capias,  but  before  its  execution,  the 
deponent  asked  plaintiff  for  the  pay- 
ment of  what  was  due  to  him,  and  that 
plaintiff  answered  him  "  that  S.  would 
not  pay  him,  that  he  might  get  his 
money  the  best  way  he  would." 

Held  :  That  the  affidavit  was  defec- 
tive, there  being  no  sufficient  reason- 
able and  probable  cause  stated  for 
believing  that  the  debtor  was  leaving 
with  intent  to  defraud  his  creditors  ; 
and  that  the  evidence  showed  the 
respondent  had  no  reasonable  and 
probable  cause  for  issuing  the  writ  of 
capias  in  question. 

Damages  for  illegal  arrest  under 
capias.  Probable  cause  is  a  sufficient 
justification  for  arrest  under  capias. 
Shaw  &  Mackenzie.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Dorion, 
C.  J.,  Cross,  J.,  dis.  Judgment  confirm- 
ing 12  Nov.,  1880.  Rep.  3  Leg.  News 
369,  2  Dec.  de  la  Cour  d'Appel  25. 
On  appeal  to  the  Supreme  Court 
the  judgment  was  reversed,  that  Court 
being  of  opinion  that  the  depar- 
ture of  the  Plaintiff  without  paying  a 
commercial  debt  after  having  avoided 
Defendants'  collector,  vainly  resisted 
payment  by  an  untenable  action,  and 
then  setting  his  creditor  at  defiance  by 
telling  him  he  would  not  pay,  and  that 
he  might  get  his  money  the  best  way 
he  could  was  not  "  probable  cause  "  to 
justify  the  allegation  of  the  Defendant 
that  he  was  leaving  the  Province  with 
intent  to  defraud. 

Where  a  person  who  has  been  ar- 
rested under  a  capias  and  given  bail 
has  been  subsequently  adjudged  to  file 
a  statement  and  make  a  judicial  aban- 
donment of  his  property,  and  has  made 
default,  that  he  cannot  be  condemned 
to  imprisonment  in  consequence  of 
such  default.  Goldring  &  La  Banque 
d' Hochelaga,  M.  Judgment  reversing 
21  March,  1885.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay.  Cross,  Baby,  JJ.  Rep. 
29  J.  192. 

§  11.  Insolvent  Act  1875. 

Capias  under  section  9.  Cimon  & 
Amos,  Q.  Judgment  confirming  8  June, 
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1881.     Sir  A.  A.  Dorion,   C.   J.,   Monk, 
Kamsay,  Cross,  Baby,  JJ. 

"  Any  debtor  confined  in  gaol  or .  on 
the  limits  in  any  civil  suit,  who  may 
have  made  the  assignment  provided 
for  in  this  act,  or  against  whom  process 
for  liquidation  under  this  act  may  have 
been  issued,  may,  at  any  time  after 
the  meeting  of  creditors  provided  for 
in  this  act,  make  application  to  the 
judge  of  the  county  or  district  in  which 
his  domicile  may  be  or  in  which  the 
gaol  may  be  in  which  he  is  confined, 
for  his  discharge  from  imprisonment  or 
confinement  in  such  suit ;  and  there- 
upon such  judge  may  grant  an  order  in 
writing,  directing  the  sheriff  or  gaoler 
to  bring  the  debtor  before  him  for 
examination  at  such  time  and  place  in 
such  county  or  district  as  may  be 
thought  fit;  and  the  said  sheriflF  or 
gaoler  shall  duly  obey  such  order,  &o.'' 
Inaotl875,  s.  127.  (1)  GauU&  Robertson, 
M.  Judgment  confirming  22  Marcli, 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Monk, 
Ramsay,  JJ.,  dis. 

CARRIER. — Eailwat  oases An  ac- 
ceptance by  a  carrier,  to  whom  it  was 
agreed  the  goods  were  to  be  delivered, 
is  not  such  an  acceptance  by  the  carrier 
as  under  our  system  prevents  the  pur- 
chaser refusmg  to  receive  the  goods  and 
pay  for  them  if  they  are  of  inferior 
quahty.  Huston  &  Bailie.  Q.  Judg- 
ment reversing,  4  March,  1875.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Plamon- 
don,  JJ. 

A  carrier,  bailee  of  a  quantity  of  corn, 
put  on  board  his  ship,  can  plead  the 
same  defence  to  a  saisie  revendication 
as  would  be  good  in  the  mouth  of  the 
consignor.  It  is  to  urge  his  own  interest 
and  not  to  exciper  le  droit  d'autrui. 
Borrowman  &  al.  &  Bass.  M.  Judg- 
ment confirming,  December,  1876.  Do 
rion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ. 

NoTE._The  Chief  Justice  heard  the 


(1)  Note.— Kepealed. 


case  but  took  no  part  in  the  decision,' 
he  being  administrator  of  the  Govern- ' 
ment  of  Quebec,  at  the  time. 

A  carrier  is  responsible  for  the  loss  of 
a  passenger's  baggage  by  fire,  unless  he 
proves  that  the  fire  arose  through  no 
fault  of  his.  It  is  not  sufficient  to  show 
generally  care,  but  the  fact  must  be  ex- 
plained. Fire  is  not  necessarily  pre- 
sumed to  he  force  majeure.  The  Cana- 
dian Navigation  Company  &  McGon- 
key.  M.  Judgment  confirming,  14  Dec, 
1877.  Sir  A.  A.  Dorion,  C.  J.  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Rep.  1  Leg. 
News,  23. 

A  notice  on  a  passenger's  ticket  that 
the  carrier  will  not  be  responsible  for 
the  safe-keeping  of  the  passenger's 
baggage,  is  not  binding  on  the  passen-  '■, 
ger,  without  proof  of  notice  to  him  of 
limitation  of  liability.  Allan  &  al.  & 
Woodioard.  M.  Judgment  confirming, 
18  September,  1878.  Dorion,  C  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  22  J.  315. 
1  Leg.  News,  458. 

Railway  companies  subject  to  the 
provisions  of  the  act  respecting  rail- 
ways, (C.  S.  C.  C.  66)  are  bound  to  carry 
all  goods  that  are  offered  at  any  of  then- 
stations  to  any  other  station  on  their 
line,  unless  some  valid  reason  be  as- 
signed for  not  doing  so.  The  Canadian 
Railway  Act  is  compulsory  and  not  per- 
missive only.  Under  it  railway  com- 
panies are  made  common  carriers,  and 
they  cannot  limit  their  obligations  by  a  ; 
notice  stating  that  they  will  not  carry 
any  class  of  goods,  witnout  assigning  a 
sufficient  reason  for  such  refusaL  Ruth 
erford  &  The  G.  T.  Railway.  M.  Judg- 
ment  reversing,  17  March,  1875.  Eep.' 
20  J.  11. 

A  way-bill  by  common  carrier  for 
goods  may  be  transferred  by  endorse-  . 
ment,  like  a  bill  of  lading.  Being  so 
transferred,  and  the  carrier  being  noti- 
fied of  the  transfer,  the  goods  can 
only  be  delivered  to  the  holder. 

The  agent  of  a  Railway  Company  in 
charge  of  one  of  its  stations,  will  be  pre- 
sumed to  be  authorized  to  give  such 
way-bill  (styled  '•  shipping  bill"  in  the 
form  used),  and  the  company  will  be 
bound  by  hi<!  acts  in  this  respect.    TU 
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Grand  Trunk  Railwaxj  Co.  &  Shaw. 
Judgment  confirming  that  of  Superior 
Court,  December,  1875.  Dorion,  C.  J  , 
Monk,  Taschereau,  Ramsay,  Sanborn, 
J  J  • 

CAUTION.— F.  Surety. 

CAUTIONNEMENT._r.  Suretyship. 

CERTIORARI.— C«r<iorm-t  is  a  writ 
commanding  an  inferior  court  to  send 
up  a  record  of  the  proceedings  in  a  case. 
It  may  be  ordered  to  issue  to  bring  up 
proceedings  before  a  magistrate  when  a 
habeas  corpus  is  granted,  on  the  com- 
plaint of  an  unjust  detention,  and,  "  in 
all  cases  where  no  appeal  is  given  from 
the  inferior  courts  above  mentioned, 
the  case  may  be  evoked  before  judg- 
ment, or  the  judgment  may  be  revised, 
by  means  of  writ  of  certiorari,  unless 
this  remedy  is  also  taken  away  by  law." 
1220  C.  C.  P. 

The  remedy  lies  nevertheless,  only 
in  the  following  cases  : 

lo.  When  there  is  want  or  excess  of 
jurisdiction. 

2o.  When  the  regulations  upon  which 
a  complaint  is  brought,  or  the  judgment 
rendered  are  null  or  of  no  effect. 

3o.  When  the  proceedings  contain 
gross  irregularities  and  there  is  reason 
to  beheve  that  justice  has  not  been  or 
wiU  not  be  done."  1221  C.  C.  P. 

"The  Circuit  Court  has  also  concurrent 
jurisdiction  with  the  Superior  Court,  by 
means  of  certiorari  over  judgments  ren- 
dered within  the  limits  of  the  district 
or  circuit  for  which  it  is  held,  by  the 
Commissionners'  Court  mentioned  in 
the  preceding  article,  or  by  Justices  of 
the  Peace,  wherever  a  certiorari  lies." 
1056  C.  C.  P- 

It  is  also  the  proper  proceeding  when 
the  record  has  been  sent  up  in  appeal 
but  is  imperfect. 

Where  affidavits  are  produced  to  esta- 
blish that  a  material  paper  has  not 
been  sent  up  with  the  record  in  appeal 


a  certiorari  will  be  granted.  De  Gaspe 
&  Asselin.  Dorion,  C.  J.,  Monk,  Tasche- 
reau, Ramsay,  Sanborn,  JJ.,  M,  Judg- 
ment September,  1875. 

But  where  the  materiality  of  papers 
not  produced  is  denied,  and  it  does  not 
appear  by  the  affidavits  that  they  are 
material,  the  writ  will  be  refused. 
Qiiesnel  &  The  Corporation  of  Prince- 
ville.  Q.  Judgment,  March,  1875,  Do- 
rion, C.  J.,  Monk,  Taschereau,  Eamsay, 
Sanborn,  JJ. 

Motion  for  certiorari  to  bring  up 
papers  not  returned  with  the  record. 
Consent  was  offered  for  the  production 
of  the  papers  ;  but  the  Court  refused 
to  allow  them  to  be  filed  without  a 
regular  return.  Q.  Bouffard  &  Nadeau, 
Judgment,  4  December  1875,  Dorion, 
C.  J.,  Monk,  Eamsay,  Sanborn,  JJ. 

Papers  wanting  in  the  record  were  al- 
lowed to  be  filed  with  a  certificate,  with- 
out the  issue  of  a  certiorari.  Dunning 
&   Wurtele.  Q.  Judgment,  1  Dec.  1877. 

The  Court  of  Queen's  Bench  will  not, 
on  habeas  corpus,  order  a  certiorari  to 
issue,  to  bring  up  the  record  of  preU- 
minary  proceedings  before  the  com- 
mitting justice  to  see  whether  the 
evidence  is  sufficient  to  commit.  Ex- 
parte  Narbonne.  22  December  1879, 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
JJ.,  Monk,  J.  dis.  Rep.  3  Leg.  News  14. 

CHARTER  PARTY,  v.  Affreightment. 
— Shipping. 

CHECK. — A  cheque  resembles  an  in- 
land bill  of  exchange,  and  it  is  not  pay- 
ment until  cashed.  Ladouceur  &  Mo- 
rasse.  M.  Judgment,  20  Sept.  1876. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier  JJ. 

Le  4  fevrier  1880,  1' Appelant  a  donne 
a  I'lntime  pour  balance  d'un  prix  de 
vente,  son  cheque  sur  la  Banque  du 
Peuple  pour  la  somme  de  13,333.34 
apres  avoir  ecrit  sur  la  marge  du  cheque 
les  mots  "  payable  sous  huit  jours." 
L'action  est  portee  sur  ce  cheque,  et 
I'Appelant  plaide  que  I'immeuble  pour 
lequel  le  cheque  a  6te  donnS  est  charge, 
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envers  le  Seminaire  de  Montreal,  d'une 
somme  de  $414.16  pour  commutation  et 
d'une  somme  de  $979.90  pour  taxes 
municipales  dues  a  la  Cite  de  Montreal. 
L' Appelant  a  de  plus  oppos6  en  com- 
pensation diverses  creances  qu'il  avait 
contre  I'Intime  lorsque  le  cheque  a  etg 
•donne  et  d'autres  qu'il  a  acquises  de- 
puis. 

Jugi: lo.  Que  sous  les  circonstances 

le  cheque  doit  etre  considers  comme 
devant  etre  paye  a  tout  evenement,  et 
sans  egard  aux  creances  que  1' Appelant 
peut  avoir  contre  I'Intime,  et  qu'il  ne 
peut  opposer  oes  creances  pour  com- 
penser  la  demande  de  I'Intime. 

2o.  Que  la  commutation  des  droits 
seigneuriaux  due  au  Seminaire  de  Mont- 
real en  vertu  du  ch.  41,  sect.  67,  des 
Statuts  Refondus  du  Bas-Canada  sur  la 
mutation  qui  a  lieu  par  la  vente  que 
I'Intime  a  faite  a  1' Appelant  est  due  par 
1' Appelant  qui  a  achete  et  non  par  le 
vendeur. 

3o.  Que  1' Appelant,  qui  aurait  eu  le 
droit  de  retenir  sur  le  prix  de  vente  les 
taxes  dues  sur  la  propriete  qu'il  a  ache- 
tee  de  I'Intime,  a  droit  de  demander 
que  la  somme  qu'il  a  payee  pour  les 
taxes  dues  par  I'Intime  soit  deduite  du 
montant  du  cheque  qu'il  a  donne.  Do- 
Hon  &  Dorion  &  e  contra.  M.  Judg- 
ment reforming,  17  Nov.,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Monk  Eamsay,  Tessier, 
Cross,  JJ.     Eep.  3  Dec,  d'A.  389. 

CHOSE  JUGEE.— F.  Bbs  Judicata. 

Le  bureau  ordinaire  d'une  fabrique 
peut  autoriser  des  poursuites  pour  le 
recouvrement  des  revenus  ordinaires 
de  la  fabrique  et  pour  I'obtention  d'un 
titre  nouvel. 

Cette  autorisation  n'a  pas  besoin 
d'etre  speciale  ;  mais  qu'une  autorisa- 
tion generale  de  prendre  des  precedes 
legaux  contre  ceux  qui  sont  endettSs 
envers  la  fabrique,  sans  specifier  le  nom 
de  chaque  debiteur,  est  suffisante. 

Le  defaut  d'autorisation  pour  appeler 
dans  une  action  de  ce  genre  ne  peut 
pas  etre  invoque  pour  la  premiere  fois  a 


I'audition  de  la  cause  en  appel,  quand 
il  n'a  pas  ete  invoque  dans  le  cours  de 
la  procedure  et  que  les  procureurs  de 
1' Appelant  n'ont  pas  ete  mis  en  de- 
meure  de  produire  leur  autorisation. 
(Semble,  lo.  Que  I'appel  en  telles  matie- 
res  devrait  etre  autorise  d'une  maniere 
tout  aussi  formelle  que  Taction  en  pre- 
miere instance ;  2o.  Que  le  bureau  or- 
dinaire de  la  fabrique  pourrait  donner 
I'autorisation  requise  pour  cet  appel.) 
Les  Cur6s  et  Marguilliers  de  Vceuvre  et 
Fabrique  de  la  paroisse  de  Ste.  Anne 
de  Varennes  &  Choquet.  M.  Judgment 
reversing,  21  March,  1885.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Sir  A.  A.  Dorion,  C.  J.,  dis- 
senting.    Rep.  M.  L.  R.  I.  Q.  B.  333. 

CIRCUIT  COURT.— The  general  ultim- 
ate jurisdiction  of  the  Circuit  Court, 
1053  C.  C.  P.  Its  jurisdiction  subject  to 
appeal,  1054  C.  C.  P.  Its  jurisdiction 
upon  evocation,  1055  C.  C.  P.  By  means 
of  certiorari,  1056  C.  C.  P.  As  an  appel- 
late Court.  Its  jurisdiction  may  be 
ousted  by  evocation,  1058  C.  C.  P. 

The  Circuit  Court  has  original  juris- 
diction in  all  actions,  even  in  real 
actions,  where  the  value  of  the  object 
in  litigation  does  not  exceed  $200.00. 

That  if  it  does  not  appear  that  the 
value  is  over  $200  the  Court  will  be 
presumed  to  have  jurisdiction.  Dumas 
&  Oagnon,  Q.  Judgment  reversing,  4 
March  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  JJ. 

The  Circuit  Court  has  jurisdiction  in 
a  suit  for  $102.35  although  there  be 
conclusions  in  the  declaration  to  set 
aside  a  deed  of  donation  of  property  of 
a  greater  value  than  $400,  the  interest 
of  the  Plaintiff  not  exceeding  the  | 
amount  of  his  action.  Leduc  &  Towri-l 
gny,  7  Dec.  1883,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  JJ. 

CIVIL  DEATH Civil  rights  are  lost. 

1.  ***  2.  By  civil  death.  Civil  death 
results  from  condemnation  to  certain 
corporal  punishments  :  condemnation 
to  death,  and  the  condemnation  to  any 
other  punishment  for  life.  31,  32,  33 
0-  C.  Article  34  C.  C,  in  language  pur- 
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posely  inconclusive  declares  :  "  The 
disabilities  which  result  as  regards  per- 
sons pi-ofessing  the  catholic  religion, 
from  religious  profession  by  solemn 
and  perpetual  vows  made  by  them  in 
a  religious  community  recognized  at 
the  time  of  the  cession  of  Canada  to 
England  and  subsequently  approved, 
remain  subject  to  the  laws  by  which 
they  were  governed  at  that  period." 
34  C.  C. 

Mr.  Justice  Loranger  in  the  intro- 
duction to  his  commentary  on  the  Ci- 
■('il  Code,  Vol.  1,  p.  26,  says  the  lan- 
guage of  article  34  is  "  quelque  peu  si- 
byllin."  The  article  as  originally  drafted 
was  in  these  words  ; 

•''  The  religious  profession  which  car- 
ries with  it  civil  death  is  that  which  is 
voluntarily  made  for  life  by  a  person 
of  the  required  age  with  solemn  vows 
and  the  requisite  formalities  in  a  reli- 
gious order  recognized  and  approved." 

The  difficulty  that  arose  was  this,  la 
mort  civile  of  cloitr^es,  was  due  to  their 
voluntary  seclusion  from  the  world,  and 
by  which  they  renounced  to  the  civil 
right  of  leaving  their  cloister.  Could 
this  exist  under  the  public  law  of  Eng- 
land ?  Article  34  therefore  recognized 
the  possible  existence  of  cloistered  ins- 
titutions with  perpetual  vows,  and  de- 
clared that  their  disabilities  should 
"  remain  subject  to  the  laws  by  which 
they  were  governed"  at  the  time  of  the 
cession  of  Canada  to  England.  Mr.  Jus- 
tice Loranger,  at  page  327  of  the  work 
already  quoted,  combats  Mr.  Justice 
Day's  objections  to  article  34.  The 
learned  commentator's  criticism  of  the 
first  objection  of  the  dissentient  report 
is  perfectly  victorious.  "  Connection  of 
church  and  state  has  become  a  sort  of 
watchword,  and  one  not  of  the  most 
intelligent  kind  ;  and,  as  a  watchword, 
it  has  the  advantage  of  taking  the 
place  of  reason.  The  connection  of  the 
Church  and  State  is  a  question  of  degree. 
There  is  more  or  less  connection  of  a 
church  with  the  State  when  it  is  recog- 
nized by  the  State,  or  even  tolerated. 
The  real  question  is,  as  has  been  ob- 
served, whether  the  personal  status  of 
a  British  subject  can  be  limited  by  a 


civil  contract  so  as  to  deprive  such  sub- 
ject of  personal  liberty.  Mr.  Justice 
Loranger's  answer  does  not  really  deal 
with  this  part  of  the  question. 

CIVIL  STATUS.— This  expression  has 
almost  entirely  lost  significance  as  a 
legal  term  under  our  law.  Those  civilly 
dead  alone  have  lost  civil  status  with 
us.  The  term  has  only  survived  in  the 
second  title  sf  the  Code :  "  Of  Acts  of 
Civil  Status,"  as  signifying  the  entries  in 
registers  of  births,  marriages,  burials 
and  of  religious  profession. 

The  appointment  of  a  judicial  adviser 
does  not  change  the  Status  of  the 
party,  and  therefore  (1)  it  is  not  neces- 
sary to  have  a  reprise  d'instance.  Bol- 
land  &  Michaud,  M.  Judgment  2 
March,  1876.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ. 

CLERK.  V.  MANDATE. 

COLLISION.  V.  SHIPPING. 

COLLOCATION.— Articles  741  and  751 

C.  C.  P.  authorizing  any  person  interest- 
ed in  the  distribution  of  money,  to 
come  in  and  make  proof  of  the  dis- 
charge of  any  hypothec  mentioned  in 
the  registrar's  certificate  or  in  any 
opposition,  do  not  apply  to  the  creditor 
who  is  alleged  to  have  been  collocated, 
Jbr  a  sum  not  due,  has  actually 
received  the  money,  after  judgment 
homologating  the  report  of  distribution. 
Leduc  &  McCarthy,  Q.  Judgment 
reversing  7  September,  1874.  Dorion, 
C.  J.,  Monk,  Taschereau,  Eamsay,  San- 
born, JJ.  Rep.  19  J.  107, 1  Q.  L.  R.  1. 

An  action  will  not  lie  by  a  hypothec- 
ary creditor,  who  has  not  been  col- 
located in  a  report  of  distribution  for  a 
claim  against  an  immovable  mentioned 
in  the  registrar's  certificate,  to  recover 
from  a  party  alleged  to  have  been 
illegally  collocated  by  preference,  the 
sum  which  plaintifl  claims  belonged  of 
right  to  him.  The  recourse  of  a  party 
aggrieved  by  a  judgment  of  distribution 
is  by  appeal,  or  by  petition  in  revoc- 


(1)  The  reason  is  not  a  veiy  good  one. 
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ation,  or  by  opposition  to  the  judg- 
ment, as  pointed  out  in  C.  C.  P.  761. 
McDonnell  &  al.  vs.  Buntin,  M.  Judg- 
ment confirming  21  February,  1884. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Reported  7  Leg.  News 
130,  M.  L.  B.  1  Q.  B.  1. 

COLPORTEUR,  v.  ooepokation. 

COMMERCIAL  MATTER.— In  a  com- 
mercial matter  where  two  or  more 
persons  are  subject  to  the  _  obUgation, 
they  are  presumed  to  be  jointly  and 
severally  liable,  except  in  cases  other- 
wise regulated  by  special  laws.  1105  C. 
C.  "  Proof  may  be  made  by  testimony, 
1  of  all  facts  concerning  commercial 
matters."  1233  C.  C.  "  A  trial  by  jmy 
may  be  had  in  all  actions  founded  on 
debts,  promises  or  agreements  of  a 
mercantile  nature,  either  between 
traders  or  between  traders  and  non- 
traders,  &c."  348  C.  C.  P.  In  notes  on 
the  insolvent  act  of  1864,  Mr.  Abbott, 
examining  "  who  is  a  trader,"  says, 
that  our  laws  respecting  evidence  in 
commercial  cases  and  on  the  subject 
of  trial  by  jury,  have  rendered  it 
occasionally  necessary  to  discriminate 
between  acts  and  persons  possessing  a 
commercial  character  and  the  contrary. 
The  learned  author  then  proceeds  to 
quote  the  old  statutes,  and  to  group 
the  decided  cases,  two  of  which  are  not 
reported  elsewhere. 

A  loan  of  money  by  a  non-trader  to 
a  commercial  firm  is  not  a  "  commer- 
cial matter,"  or  a  debt  of  a  "  commer- 
cial nature,"  and  is  not,  therefore, 
prescriptible  by  the  lapse  of  either  six 
or  five  years. 

The  prescription,  under  the  Code,  of 
five  years  against  arrears  of  interest  can- 
not be  invoked  in  respect  of  a  debt  due 
prior  to  the  coming  into  force  of  the 
Code.  Barling  &  Brown  &  al,  M.  Judg- 
ment confirming  22  June  1876.  Monk, 
Eamsay,  Sanborn,  Tessier,  J  J.  Rep.  21 
J.  92. 

The  engagement  by  a  Railway  Com- 
pany of  a  civil  engineer  for  carrying 
out  the  works  of  a  Railway  Company, 
is  a  commercial  contract,  and  may  be 


proved  by  parol.  Legge  &  The  Lauren- 
'  tides  Railway  Co.,M..  Judgment  rever- 
sing   17    December,    1879.    Sir  A.  A. 
Dorion,  C.  J.,   Monk,   Ramsay,  Tessier,; 
Cross,  JJ.  Rep.  24  J.  98,  3  Leg.  News  23. 

COMMISSION  AGENT,  v.  mandate. 

COMMISSION  OF  ENQUIRY.— At  com- 
mon law  the  Crown  has  no  power  to 
authorize  commissions  to  enquire  ofany 
matter  by  examining  witnesses  under 
oath,  or  to  compel  the  attendance  of 
persons  and  the  production  of  papers. 
In  1846,  there  was  passed  "  an  Act  to 
empower  Commissioners  for  enquiring 
into  matters  connected  with  the  public 
business  to  take  evidence  on  oath."  9 
Vic,  ch.  38.  This  Act  was  substan- 
tially incorporated  in  chap.  13,  C.  S.  C. 
31  Vic,  c  38.  Under  these  Acts,  the 
power  is  limited  where  such  enquiry 
"  is  not  regulated  by  any  special  law." 
See  Todd,  vol.  2,  p.  345. 

A  commission  appointed  to  make  an 
enquiry  into  complaints  made  against  a 
magistrate  under  the  32  Vic,  c.  8,  can- 
not be  constrained  by  mandamus  to 
furnish  the  party  complained  of  with  a 
copy  of  the  accusations  or  to  allow  him 
to  appear  by  counsel,  or  to  cross-exa- 
mine witnesses  or  to  produce  witness  in 
his  own  behalf.  Belleville  &  Doucel. 
Q.  Judgment  confirming,  4  March,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

COMMISSION  MERCHANT.— A  com- 
mission merchant  who  receives  money 
as  the  price  of  wheat  for  a  party  for 
whom  he  deals  has  no  right  to  pay  it 
into  his  own  account  to  be  applied 
generally  to  the  creditors  of  the  pur- 
chaser. Kershaw  &  Kirhpatrick  et  al. 
Judgment  confirming,  September,  1876. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Confirmed  in  Privy  Coun- 
cil. 

COMMUNITY.— 1260,  1268,  1270, 1323. 
— CoMMUNATJTK.  Immoveables  acquired 
during  marriage,  in  exchange  for  others 
which  belong  to  one  of  the  consorts,  do 
not  enter  into  the  community,  and  are 
substituted  in  the  place  and  steady  of 
the  immoveables  thus  alienated ;  saving 
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compensation  if  a  difference  have  been 
paid.    1278  C.  C. 

So  where  a  widow  claimed  her  dower 
on  real  estate  mentioned  in  her  mar- 
riage contract,  and  charged  with  dower, 
which  had  been  exchanged  for  other 
real  estate,  with  her  consent,  her  action 
against  the  ditenieur  mllhe  dismissed. 
Girouard  &  Trudel.  M.  Judgment  con- 
firming, 25  January,  1884.  Sir  A.  A.  Do- 
rion,  C.  J.,  Ramsay,  Tessier,  Ci'oss,  Baby, 
JJ.  Rep.  4  Dec,  d'A.  39. 

When  the  surviving  husband  has  not 
made  an  inventory  within  three  months 
of  the  decease  of  his  wife,  there  is  con- 
tinuation of  community  between  him 
and  his  children. 

Such  continuation  of  community  may 
be  stopped  by  an  inventory  made 
in  due  form  and  closed  in  presence  of  a 
ligitime  contradicteur.  C6i6  &  C6U.  Q. 
Judgment  reversing,  8  Sep.,  1877.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Tessier,  JJ. 
Monk,  J.  dis.,  probably  owing  to  cer- 
tain irregularities  in  making  the  in- 
ventory in  the  particular  case,  and  not 
on  the  general  principles  enunciated 
here. 

A  tripartite  community  of  property 
is  dissolved  by  the  death  of  the  second 
wife  if  she  dies  without  leaving  any  mi- 
nor children,  and  the  third  share,  of  the 
second  wife  in  an  immoveable,  pur- 
chased during  the  existence  of  such 
tripartite  community,  is  apropre  of  the 
issue  of  such  second  marriage. 

That  the  surviving  husband  has  no 
right  to  alienate  the  third  share  of  such 
immoveable  after  the  death  of  the  se- 
cond wife,  and  the  purchaser  of  the 
rights  of  the  issue  of  the  marriage, 
of  age  at  the  time  of  the  mother's 
death,  has  a  right  to  bring  his  action  of 
partage  of  said  immoveable.  Francceur 
&  Mathieu.  M.  Judgment  reversing,  22 
December,  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  Rep.  21 
J.  288,  8  Rev.  Leg  665. 

The  conqueis  oi  a  first  marriage  do 
not  fall  into  the  cojtimunity  of  a  second 
marriage  under  the  law  prior  to  the 


Code,  and  this  is  the  interpretation 
that  has  always  been  given  to  the  second 
paragraph  of  art.  C.  U.  L.  XXIX  C.  de  P. 
This  is  a  reserve,  and  not  a  restriction, 
and  therefore,  giving  full  effect  to  art. 
764  C.  C,  the  old  law  governs  in  cases 
where  both  marriages  took  place  before 
the  code. 

As  the  conqueis  of  the  previous  com- 
munauiS  do  not  fall  into  the  second 
communauU  with  the  second  husband, 
it  follows  that  such  property  is  not  lon- 
veyed  by  a  bequest  in  these  words  : 
"  tous  les  meubles  et  immeubles  depen- 
dants de  leur  communaut^  et  acquis  par 
eiix  conjointement,  de  quelque  quality 
qu'ils  soient,  en  quelque  lieu  quHls  se 
trouvent  et  situis  pour  par  lui  en  f aire 
et  disposer  &c."  Pilon  &  Brunei  et  al. 
M-  Judgment  reversing,  27  May,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ. 

The  husband  has  no  power  to  hypo- 
thecate an  immoveable  conquSt  of  the 
community,  after  the  dissolution  of  the 
community,  and  a  hypothec  given  by 
him  at  that  time  can  only  affect  his 
half  of  the  property. 

The  heirs-at-law  of  the  deceased  wife 
are  seized  by  operation  of  law,  of  her 
share  in  such  immoveable.  (Art.  607  C. 
C.|  Ballaire  &  Gravel.  M.  Judgment 
reversing,  21  Dec,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  22  J.  286,  2  Leg.  News, 
15. 

COMPENSATION.—"  When  two  per- 
sons are  mutually  debtor  and  creditor 
of  each  other,  both  debts  are  exting- 
uished by  compensation  which  takes 
place  between  them  in  the  cases  and 
manner  hereinafter  declared.  "  1187 
C.  C. 

The  Defendant  sued  on  two  promis- 
sory notes  pleaded  compensation. 
Plaintiff  replied  setting  up  other  in- 
debtedness. Held  that  he  should  have 
set  up  his  whole  claim  and  compensa- 
tion was  maintained.  Gilbert  &  Lionais, 
M.  Judgment  confirming,  27  January, 
1876.  Dorion  C  J.,  Monk,  Ramsay,  San- 
born, Tessier,  JJ.  Rep.  7  Rev.  Leg.  339. 
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H.  gave  the  note  of  C.  endorsed  by 
H.  to  his  creditor  L.  in  payment  of  his 
debt ;  the  note  passed  into  the  hands 
of  T.  wife  of  L.,  and  she  settled  with 
C,  the  maker,  for  the  note  by  deed 
passed  before  the  institution  of  the 
action  of  L  against  H.  Held,  the  debt  of 
H.  was  paid  and  compensated  by  these 
transactions.  Lepage  &  Hamel,  Q. 
Judgment  confirming,  b  May,  1884. 
Monk,  Kamsay,  Tessier,  Cross,  Baby  JJ. 

Distraction  of  costs  was  awarded  to 
the  Appellant's  Attorney  by  a  judg- 
ment of  the  Circuit  Court.  This  judg- 
ment was  confirmed  in  appeal  with 
costs  to  the  Appellant. 

Held  : That  to  an  execution  by  the 

Appellant,  the  Respondent  could 
oppose,  in  compensation,  a  claim  he 
had  against  the  Appellant's  Attorney 
to  the  extent  of  the  costs  in  the  Circuit 
Court,  for  which  distraction  of  costs 
had  been  allowed,  but  not  for  those  in 
appeal,  which  were  awarded  to  the 
Appellant.  Logan  &  Kilgour.  M.  Judg- 
ment reversing,  21  Dec.  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Te.-sier,  Cross, 
Baby,  JJ.,  Ramsay,  dis.  Rep.  3  Dec.  d'A. 
336. 

A  check  is  taken  as  cash,  and 
generally  payment  of  it  cannot  be 
refused  on  the  gi'ound  that  the  person 
giving  the  check  has  other  claims  he 
might  have  set  up  against  any  claim  of 
the  person  receiving  the  check,  at  the 
time  it  was  given.  But  vide  "  Check.  " 
Dorion  &  Dorion  &  e  contra.  M.  Judg- 
ment reforming,  17  November,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Rep.  3  Dec. 
d'A.  389. 

Where  a  lessee  was  entitled  by  a 
clause  of  the  lease,  to  become  proprie 
tor  of  the  premises  leased  on  payment 
of  a  specified  sum,  that  when  sued  in 
ejectment  he  could  not  plead  that  this 
sum  had  been  compensated  by  damages 
suffered  by  him  through  the  interrup- 
tion of  his  business . 

In  any  case  the  damages  which  a 
tenant  can  claim  for  non  fulfilment  of  a 
condition  of  the  lease  must  be  the  im- 


mediate and  direct  consequence  of 
such  inexecution,  and  will  not  include 
indirect  losses,  e.  g.  damages  alleged  to 
have  been  suffered  owing  to  the  lessees' 
inability  to  fulfil  contracts,  or  for  waste 
of  wood  prepared  for  his  business, 
Bell  &  Court,  Vl.  Judgment  confirming. 
21  January,  1 886.  Sir  A.  A.  Dorion,  C. J., 
Rimsay,  Tessier,  CIross,  Baby,  JJ.  Rep. 
M.  L.  R.,  II.  Q.  B.  80,  9  Leg.  News,  86. 

.  Notes  were  placed  bj^  the  bank  Ap- 
pellant in  the  bank  Respondent  for 
collection.  Subsequently,  and  before  the 
notes  were  due,  the  bank  Appellant 
suspended  payment.  The  insolvent 
bank,  in  liquidation,  brought  action  for 
the  amount  collected,  and  was  met  by 
a  plea  of  compensation  setting  up  the 
liability  of  the  insolvent  for  a  note  held 
by  the  Resijondent.  Reversing  the 
judgment  of  the  Court  below,  held  that 
money  collected  after  the  insolvency 
could  not  be  applied  to  the  liquidation 
of  a  debt  by  the  insolvent ;  for  this 
would  be  a  preference.  It  would  have 
been  otherwise  if  it  could  be  shown 
that  these  notes  had  been  given  as 
collateral  security  at  the  time  the 
debt  by  the  Insolvent  to  the  Respon- 
dent was  created.  The  Exchange  Bank 
of  Canada  &  The  Canadian  Bank  of 
Commerce.  M.  Judgment  reversing,  27 
May,  1886,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

COMPOSITION.  V.  ATEEMOIEMENT. 

The  endorser  of  a  composition  note 
given  by  a  debtor  to  his  creditor  in 
carrying  out  a  settlement  (not  under 
the  Insolvent  Act)  for  fifty  cents  in  the 
dollar,  was  not  liable  for  the  amount  of 
such  note,  where  it  appeared  that  the 
debtor,  for  whom  he  endorsed  the  note 
as  surety  and  from  whom  he  had  taken 
a  transfer  of  his  estate  as  collateral 
security,  had  secretly  given  the  plaintiff 
(the  creditor)  his  own  notes  for  the 
balance  of  his  claim,  in  order  to  obtain 
his  assent  to  the  composition,  and  the 
creditor  had  already  received  fifty  cents 
on  his  claims.  Arpin  &  Poulin,  M. 
Judgment  confirming  14  June,  .1878 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  22  J.  331, 1  Leg. 
News  290. 
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The  endorser  of  composition  notes 
for  an  insolvent  remains  liable  thereon, 
though  the  discharge  of  the  insolvent 
may  have  been  annulled  by  the  Court, 
and  though  the  insolvent  may  have 
given  other  notes  by  way  of  preference 
to  other  creditors.  Marchand  &  al.  & 
Wilkes,  M.  Judgment  confirming  17 
September,  1880.  Dorion,  G.  J.,  Monk, 
Eainsay,  Cross,  JJ.  Ramsay,  J.,  dis., 
thought  that  the  condition  of  the  en- 
dorsation  by  the  nature  of  the  trans- 
action vyas  the  discharge  of  the  debtor, 
and  that  failing,  by  the  act  of  the  cre- 
ditor the  surety  v?as  discharged.  Rep. 
3  Leg.  News  318. 

The  endorser  of  composition  notes  is 
not  discharged  from  liability  thereon 
by  the  mere  fact  that  the  compound- 
ing creditors  have  secretly  stipulated 
with  the  debtor  that  he  shall  pay  them 
an  amount  in  excess  of  the  composition 
rate,  as  the  condition  of  their  consent 
to  the  composition ;  and  especially 
where  the  endorser,  as  the  consider- 
ation of  his  endorsement,  obtained  a 
transfer  of  the  insolvent's  entire  stock- 
in-trade  and  assets,  which  he  still 
retained  when  sued  on  the  composition 
notes.  But  the  endorser  is  entitled  to 
a  deduction  of  all  sums  that  the  credit- 
or has  received  in  excess  of  the  com- 
position notes.  Martin  &  Poulin,  M. 
Judgment  reforming  24  Nov.,  ]  880.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Cross,  J.,  dissenting, 
Ramsay,  J.,  did  not  concur  in  some  of 
the  reasons  given  for  the  judgment, 
but  concurred  in  the  judgment  because 
Poulin  was  in  a  peculiar  position.  If  he 
were  discharged  he  would  be  really 
keeping  what  he  had  gained  by  the 
transaction  and  be  discharged  from  his 
his  liability.  Rep.  4  Leg.  News  20,  1  Dec. 
d'A.  75. 


Notes  given  in  excess  of  the  settle- 
ment agreed  upon  with  the  other 
creditors  of  an  insolvent  cannot  be 
recovered  on,  even  if  it  appears  they 
were  given  to  a  consignor  as  the  price 
of  goods  in  the  hands  of  the  insolvent 
for  sale.  Wilkes  &  Skinner,  M.  Judg- 
ment confirming,  6  March,  1 882.  Monk, 
Ramsay,  Cross,  Baby,  JJ. 


CONCESSION,    v.   REGISTRATION. 

CONGE  DEFAUT.  v.  procedure. 

CONQUETS.— This  term  differs  from 
the  term  aequet  in  this,  that  the  former 
is  the  acquisition  of  two  or  more  per- 
sons, the  latter  of  a  single  person .  In 
their  larger  signification  they  include 
moveables  as  well  as  immoveables. 
D'Aguesseau,  4  Plaidoyer,  N.  Denisart, 
V.  Acquets,  Conquets.  In  the  colxxix 
article  C.  de  P.,  "  Conquets  "  was  held 
to  include  all  movables.  Parlement  de 
Paris,  4  March  1697.  See  d'Aguesseau 
41  Plaidoyer.  But  in  1763  it  was  held 
that  in  a  contract  of  marriage  a  dona- 
tion of  "  conquets  "  did  not  include 
movables.  N.  Denisart,  V.  Conquet.  In 
convmunauti,  conquet  is  opposed  to 
propre  ;  but^j-o^re  in  treating  of  com- 
munauti  is  all  that  is  not  common. 
Pothier,  Com.  No.  105. 

CONSENT Consent  in  its  most  tech- 
nical sense  is  used  in  article  984  C.  C, 
to  express  one  of  the  "  four  requisites 
to  the  validity  of  a  contract."  There  are 
certain  well  known  difficulties  as  to  the 
use  of  this  word,  which  had  troubled 
the  legal  mind  before  the  "  grammar  of 
assent"  saw  the  light.  The  phraseology 
of  the  Code  indicates  a  sense  of  obs- 
curity in  declaring  that  the  consent  of 
parties  must  be  "legally  given."  It  does 
not  tend  to  clear  the  matter  up.  The 
consensus  of  two  minds  in  an  abstract 
proposition  is  easily  understood.  It 
means  that  the  minds  of  the  persons 
who  consent  are  in  accordance.  Consent 
in  a  contract  means  nothing  of  the 
kind.  It  is  used  figuratively,  assuming 
the  consent  of  the  mind  of  a  party  to 
that  to  which  he  agrees.  The  distinc- 
tion must  be  obvious  even  to  those  who 
never  read  "The  Merchant  of  Venice." 

A.  promises  to  pay  B.  a  hundred  per 
ceni'um  a  year.  In  reality  he  is  bound 
by  his  agreement,  not  by  his   consent. 

B.  only  assents  to  the  proposition  of  A. 
V.  Certiorari  (waived  by  consent.) 

CONSIDERATION.— A  contract  must 
have  a  lawful  cause  or  consideration. 
984  C.  C.  D.  Contract. 

CONSOLIDATION  OF  SUITS.— ».  Ap- 
peal. 
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CONSPIRACY.—  e.  Damages.- 
NAL  Law. 


-Ceimi- 


CONTEMPT. — Contempt  of  Court,   a 
branch  of  the  law  to  which  the  judicial 
mind  is  disposed  to   consider  there  is 
no  logical  limit,  and  that  its  application 
is  merely  restrained  iby  the  conscience 
of  the  judge  or  of  the  tribunal.  Like  all 
disciplinary  powers  the  power  to  punish 
for  a  contempt  is  discretionary,  and 
therefore  its  application  is  to  some  ex- 
tent arbitrary,  as  is   sometimes   seen. 
Discretion  is  not  however  a  term  with- 
out   some  measure.    Biscretio   est  de- 
cernere  per  legem    quod   justum  sit. 
Maxim  in  2nd  Inst.  The  power  to  pun- 
ish seems  to  be  justly  exercised   to 
check  by  summary  process  what  would, 
if  tolerated,   prevent  the   administra- 
tion of  justice.    The  most  evident  ex- 
ample is  a  disturbance  of  the  proceed- 
ings of  a  Court  of  Justice.    These  cases 
are  provided  for  by  articles  4,  5,  6,  7,  8 
and  9  C.   C.  P.     There   are,  however, 
other  cases  not  absolutely  disturbances, 
but  mere  disobedience  of  the  order  of 
a  Court,  which  fall  within  reach  of  pun- 
ishment as  for  a  contempt.    The  wilful 
failure  to  comply  with  the  order  of  a 
writ  of  Habeas  corpus,  is  a  contempt 
of  court,  by  Statute  1044  C.  C.  P.     The 
rule  of  Practise  of  the   Superior  Court, 
of  the   17    December,   1850,   declares 
"That  every  wilful  breach  of  an  order 
or  rule  of  practice  of  this  court   (for 
which  no  fine  or  other  specific  punish- 
ment is  provided  in  the  body  of  such  rule 
or  order)   shall  be  considered  a  con- 
tempt of  court,  and  punished  accord- 
ingly." Wotherspoon's  Manual,  p.  234. 
This  rule  of  practice  can  only  be  ac- 
cepted   in    a    very    restricted  sense. 
Article  2273  C.  C.    And  so  a  contuma- 
cious disobedience  to  any  one  of  cer- 
tain   orders  is  a  contempt   of  court. 
Thus  it  is  a  contempt  to  fail  to  obey 
lawful  process  as  for  instance  a  Sub- 
poena in  any  suit,   or  the  summons  to 
act  as  a  juror.  It  is  not  a  contempt  of 
court  to  coinmit  a  crime,  although  it  is 
a  contempt  of  law  and  justice  ;  nor  is 
it  a  contempt  not  to  satisfy  a  judgment, 
because  nemo  precise  cogii  ad  actum. 
There  are  however  exceptions   to  the 
generality  of  this  rule,   and  in   many 
cases  a  party  is  constrained  by  corps  to 


the  satisfaction  of  judgments.  These 
cases  are  circumscribed  by  law,  and 
are  not  governed  by  the  discretion  of 
the  Court  or  Judge  in  the  more  exten- 
sive sense.  The  French  term  rebellion 
d  justice  making  a  distinction  between 
disturbing  the  proceedings  of  a  court, 
and  resistance  to  its  process,  prevents 
misapprehension  as  to  the  real  opera- 
tion of  the'  law.  To  confound,  under 
one  term  the  act  of  throwing  a  missile 
at  the  judge  in  court,  and  the  failure 
by  a  tutor  to  pay  over  a  reliquat  de 
compie  to  his  minor  is  not  generali- 
zation but  confusion.  However  tlie 
C.  C.  2273,  has  allowed  the  confusion 
to  creep  into  its  French  version,  by 
translating  the  English  word  "  con- 
tempt "  by  "m^pris".  This  is  much  out 
of  place,  in  a  work,  which,  with  almost 
aggressive  nationalism,  has  given  the 
French  version  a  species  of  precedence 
over  the  language  of  the  empire.  The 
legislators  of  this  province  particularly 
will  do  well  to  read,  and  keep  in  mind, 
the  short  and  judicious  criticism  by  Mr. 
Lorrain  in  the  Preface  to  his  Code  de  Pro- 
cedure. A  similar  criticism  of  the  En- 
glish version  would  not  be  less  true. 
The  fact  is  parliamentary  law-making 
is  a  disastrous  failure.  The  idea  of  the 
law  is  almost  always  a  "  notion  ",  rarely 
a  principle,  and  its  execution  is  bad  in 
England,  worse  at  Ottawa  and  detest- 
able at  Quebec,  v.  Contrainte  pai" 
corps. 

A  witness  living  in  Montreal  who  has 
been  summoned  on  Saturday  night  to 
appear  in  Sorel  on  Monday,  will  not  be 
held  to  be  in  contempt  of  Court.  Barthe 
&  Lajoie.  M.  Judgment  confirming,  21 
September,  1878.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ- 

A  person  accidentally  in  a  place  other 
than  his  domicile,  summoned  to  appear 
in  a  suit  going  on  there  instanter,  will 
not  be  held  to  be  in  contempt  of  the 
Court  if  he  declines  to  appear.  Barthe 
S  Thibaudeau.  M.  Judgment  confirm- 
ing, 21  September,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Sanbom, 
Tessier,  JJ. 

While  refusing  obedience  to  an  in- 
junction  and  even  using  violence  to 
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resist  it,  a  party  will  be  heard  on  an 
application  to  suspend  the  injunction. 
Macdonald  &  Johj,  et  al.  M.  Judgment, 
21  Sep.,  1878.  Sir  A  A.  Dorion,  C.  J., 
Monk,  Ramsay  ,Tessier,  Cross,  JJ.  Monk, 
Eamsay,  JJ.,  dis.  on  the  ground  that 
the  party  could  not  be  heard  on  the 
principal  demand  while  in  contempt  of 
the  order.    Rep.  1  Leg.  News  461. 

A  party  filing  an  opposition  <J  Jin 
d'annuler  cannot  be  imprisoned  as  for 
a  contempt  of  Court  until  the  opposi- 
tion has  been  adjudicated  upon.  Daw- 
son &  Ogden,  Q.  Judgment  reversing,  8 
March,  1877.  Dorion,  C.  J.,  Monk,  Eam- 
say, Sanborn,  Tessier,  JJ. 

A  person  entitled  to  cut  timber  on  a 
lot  of  land  subsequently  taken  in  exe- 
cution, and  who  has  no  notice  of  the 
seizure  and  does  not  know  of  it,  cannot 
be  imprisoned  under  art.  646  C.  C.  P. 
for  cutting  wood  on  the  land  seized. 
Coutier  &  Cinq-Mars  et  al.  Q.  Judg- 
ment confirming,  5  June,  1877.  Sir  A. 
A.  Dorion,  C.  J.,  Monlj,  Eamsay,  San- 
born, Tessier,  JJ. 

The  respondent  sold  machinery  to 
Joseph  Kieffer.  This  machinery  was 
in  the  hands  of  a  firm  styled  KiefFer 
Brothers,  both  of  the  parties  being 
brothers  of  Joseph  Kieffer.  One  White 
purchased  the  machinery  from  Joseph 
Kieffer,  and  Whitehead  sought  to 
recover  the  machinery  alleging  that 
his  sale  to  Kiefier  was  a  simulated  sale. 
While  this  litigation  was  going  on 
Whitehead  obtained  an  order  of  a  judge 
giving  him  provisional  possession  of 
the  machinery.  Disregarding  this  order 
the  Kieffers  and  White  had  the  property 
transferred  to  the  possession  of  White. 
Whitehead  then  took  a  rule  for 
contempt  against  them,  on  which  they 
were  condemned  to  restore  the  goods 
in  three  days.  This  order  they  again 
disobeyed.  The  majority  of  the  Court 
decided  that  White  should  be  fined 
$100  for  his  contempt,  but  that  be 
should  not  be  compelled  to  deliver  up 
the  machinery,  because  in  another 
action,  in  which  judgment  was  rendered 
on  the  same  day  as  the  judgment  on 
the  rule,  the  machinery  was  declared 
to  be  the  property  of  White.  Judgment 


condemning  White  in  a  fine  of  $200. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  JJ.  Eamsay,  J.,  dissenting 
thought  the  judgment  should  be  con- 
firmed. The  machinery  was  White's 
so  far  as  an  appealable  judgment  could 
make  it  so,  but  he  had  possessed  him- 
self of  it  illegally  and  he  should  not  be 
allowed  to  profit  by  his  wrongful  act. 
It  was  an  occasion  to  apply  the  rule, 
applicable  in  all  possessory  proceed- 
ings :  "  Spoliaius  ante  omnia  restituen- 
dus."  Judgment  30  June,  1 886.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  JJ.  Eamsay,  J.,  dis. 

A  commitment  for  contempt  during 
the  pleasure  of  the  court  is  illegal  on 
its  face  and  will  be  set  aside  on  appeal. 
Vineberg  &  Ransom  &  al,  M.  Judgment 
reversing  30  June,  1886.  Monk,  ■  Eam- 
say, Tessier,  Cross,  Baby,  JJ. 

CONTRACT. — Contract  is  declared  by 
the  Code  to  be  one  of  the  causes  of 
obligations.  "  Obligations  arise  from 
contracts,  quasi-contracts,  offences  and 
quasi-ofifences,  and  from  the  operation 
of  the  law  solely:'  983  C.  C.  The  words 
in  italics  are  borrowed,  not  textually 
from  Pothier.  They  do  not  appear  in 
the  Justinian  compilations.  There  is 
but  one  text  of  ante-Justinian  law,  of 
unquestionable  authority  which  deals 
with  the  division  of  obligations.  It  is 
to  be  found  in  the  Institutes  of  Gaius 
III,  88  :  "  Quorum  (ohligationes)  summa 
divisio  in  duas  species  deduciiur  ; 
omnis  enim  ohligatio  vel  ex  contractu 
nasciiur  vel  ea  delicto."  The  form  of 
the  sentence  indicates  that  the  Justi- 
nian artisans  were  using  the  materials 
of  Gaius  to  say  something  very  difierent 
from  what  he  had  said.  They  make  a 
"  summo  divisio  "  but  it  is  to  say  that 
obligations  are  Civil  or  Pretorian,  §  1. 
Then  follows  §  2  :  "  Sequens  divisio  in 
quatuor  species  deducitur,  aut  enim  ex 
contractu  sunt,  aut  quasi  ex  contractu, 
aut  ex  maleficio,  aut  quasi  ex  male- 
ficio."  The  Digest  treats  the  matter 
differently.  "  Ohligatione  aut  ex  con- 
tractu nascuntur,  aut  ex  maleficio,  aut 
proprio  quo  earn  jure  ex  variis  causa- 
rumfiguris."  D.  44,  s.  7,  2,  1,  §  1.  This 
text  is  also  attributed  to  Gains,  lib.  2, 
Aureorum.  It  is  difficult  to  believe  that 
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Gaius  stated  two  things  so  totally 
different  ;  but  it  has  been  suggested 
that  the  obligations  arising  ex  variis 
causamm  figuris  were  those  classified 
in  the  Institutes  of  Justinian  as  quasi 
ex  contractu  and  quasi  ex  delicto.  This 
may  be  a  good  reason  for  changing  the 
text  of  Gaius  to  be  used  in  the  Digest, 
it  does  not  show  that  these  last  words 
were  not  an  interpellation  of  the  text. 
It  has  been  further  remarked  that 
Cujas  had  not  questioned  the  four  fold 
division  of  the  Institutes  or  the  loose 
classification  of  the  Digest.  This  remark 
seems  to  be  well  founded  ;  but  we 
should  not  fail  to  notice,  that  Cujas 
deals  distinctly  with  the  obligations 
arising  ex  contractu  and  those  arising 
ex  maleficio,  but  he  is  silent  as  to  the 
others.  Again  he  says  :  "  Actio  aut  ex 
delicto  nascitur,  aut  ex  contractu  3  c. 
388,  A."  He  may  very  well  have  been 
dealing  with  the  Justinian  law  as  he 
found  it,  and  that  he  saw  no  necessity 
in  pointing  out  abstract  propositions  at 
variance  with  the  authoritative  ex- 
pression of  the  law.  It  is  also  not 
altogether  unworthy  of  notice  that 
Cujas,  perfectly  consciously,  used  oblig- 
ation as  practically  equivalent  to  con- 
tract. When  Pothier  came  to  deal 
with  obligations,  he  at  once  made  it 
clear  that  obligation  and  cowiraci  were 
not  co-extensive.  But  he  was  dissatis- 
fied with  the  four  fold  division  and  he 
added  a  fifth,  which  has  been  adopted 
by  the  Code. 

It  seems  to  me  that  Gaius  in  his 
institutes  laid  down  the  true  classi- 
fication as  far  as  regards  the  summo 
divisio,  and  that  he  went  no  further ; 
therefore  the  text  attnbuted  to  him  in 
the  Digest  was  altered  to  support  the 
four  fold  division.  The  ante-Justinian 
doctrine  appears  to  have  had  in  view 
the  following  classification : 

Obligations  arise, — 

(a)  Ex  contractii.. 

\.Re; 

'2..   Verbis. 

3.  Litteris. 

4.  Consensus. 
!>.  Ex  delicto, 


(6)  We  may  further  distinguish  mali- 
cious delicts,  and  the  lesser  wrong-doing 
attributable  to  negligence  or  inadver- 
tance. 

This  classification  is  complete,  as  will 
readily  be  seen  if  we  reject  the  idea  of 
consent  being  a  necessary  ingredient  of 
the  obligation  ex  contractu.  The  older 
idea  was  this,  persons  are  contractually 
obliged  by  their  deed,  formally  by 
words  or  by  writings,  and  even  by  ac- 
quiescence {consensus).  When  the  con- 
tract became  limited  to  a  regular  bar- 
gain, consensus  was  easily  generalized  to 
cover  every  expression  of  assent.  But 
the  Act,  (not  a  consent  express  or  im- 
plied), to  which  the  law  attaches  an 
obligation,  was  not  provided  for.  Hence 
we  have  the  obligation,  which  binds 
exactly  as  a  contract  binds  to  complete 
this  part  of  the  system.  The  other  part 
is  the  obligation  arising  from  misdeeds. 
In  these  no  reciprocity  of  sentiment 
can  be  presumed.  A  good  summa  divisio 
of  obligations  would  be  :  (a)  those  ari- 
sing from  will  express  or  impHed, 
and  those  arising  against  the  will  of  the 
parties  obliged. 

As  to  obligations  arising  from  the 
operation  of  the  law  solely,  I  confess  to 
being  unable  to  place  this  category  in 
any  summa  divisio.  It  is  also  an  unmean- 
ing phrase.  All  obligations  arise  from 
the  operation  of  the  law  solely.  '^  funda- 
mentum  obligationis  est  lex."  Heinecius 
Recitationes,  §  DCCLXIX.  If  however, 
it  is  intended  to  classify  the  kinds 
of  law  which  create  obligations  by  giv- 
ing constructive  force  to  acts,  then  it  is 
evidently  a  secondary  division  of  the 
obligations  ex  quasi  contractu,  for  in- 
stance, arbitrary  laws  declaratory  of 
rights. .  But  this  is  not  exactly  what 
Pothier  means.  Obi.  123. 

The  report  of  the  codification  com- 
missioners on  the  title  of  obligations 
has  purposely  avoided  any  discussion  of 
these  classifications. 

Evidence  of  the  rates  of  value  for  oei'- 
tain  supplies  to  be  furnished,  will  not 
be  sufficient  to  establish  a  contract  be- 
tween Plaintiff  and  Defendant ;  though 
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it  may  possibly  be  sufficient  as  a  commen- 
cement depreuve.  (1) 

Meigs  et  al.  &  Foster.  M.  Judgment 
confirming,  22  December,  1876.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  San- 
bom,  Tessier,  JJ. 

Note Dorion  C.  J.,  was  absent  at 

delivery  of  Judgment,  and  took  no  part 
in  dilib£r4,  being  then  administrator  of 
the  Government  of  Quebec. 

Privity  of  contract  is  not  a  technica- 
lity of  our  law.  A  creditor,  to  save  a 
circuit  of  actions,  may  under  our  law, 
sue  the  debtor  of  his  debtor. 

The  sale  of  certain  things,  and  the 
obligation  to  pay  certain  debts,  together 
with  the  good  will  of  the  business  will 
be  interpreted  as  an  undertaking  to 
pay  a  draft  given  to  a  bank  and  not 
necessarily  mentioned  in  a  schedule  as 
part  of  the  transactions,  or  by  the  De- 
fendant known  to  be  part  of  the  trans- 
actions in  question.  Hood  &  The  Bank 
of  Toronto.  M.  Judgment  reversing,  19 
June  1880.  Dorion,  (J.  .J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Monk  &  Tessier, 
JJ.,  dis.  Rep.  .3  Leg.  Xews  234. 

The  parties  and  one  Angus  MaoDo- 
nald  tendered  for  the  construction  of 
the  graving  dock  at  Quebec,  which  in- 
cluded the  ,  dredging,  masonry  and 
other  works.  On  a  second  tender  the 
works  were  awarded  to  Peters,  and  the 
Respondents  obtained  a  contract  for 
the  dredging  through  Peters,  but  di- 
rectly from  the  Government. 

Meld  : — Reversing  the  judgment  of 
the  .Superior  Court  :  That  although 
there  were  no  articles  of  partnership 
signed  between  the  parties,  from  their 
correspondence  it  appeared  that  all 
were  to  have  a  share  in  any  contract 
they  might  obtain,  either  for  the  whole 
work,  or  for  any  portion  of  it,  and  more 
specially  for  the  dredging,  whether 
such  contract  was  obtained  directly 
from  the  Government  or  as  a  sub-con- 
tract ;  and  that  Appellant  was  entitled 
to  claim  damages  from  the  Respondents 


(1)     Query. — Is  a  contract  to  construct  part 
of  a  railway,  a  comnigroial  matter  ? 


for  their  refusal  to  acknowledge  him 
as  a  partner  in  the  contract  for  the 
dredging.  Kane  &  Wright  et  al.  Q. 
Judgment  delivered  in  M.  .'^1  Dec. 
1880,  reversing.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
1  Dec.  d'A.  297,  4  Leg.  News  15. 

Where  a  contractor  undertook  to  put 
in  pipes  and  a  heating  apparatus,  and 
by  letter  assured  the  party  for  whom 
the  work  was  to  be  done  that  it  will 
not  exceed  that  amount  (1225),  but 
may  fall  considerably  below  that  figure 
without  registers.  The  registers  will 
amount  to  about  $75  extra  and  added 
"I  again  mention  that  we  think  the 
figures  given  will  exceed  the  ultimate 
cost,"  the  charge  of  the  contractor  will 
be  limited  to  the  amount  mentioned. 
Gurney  et  al.  &  Nordeimer.  M.  Judg- 
ment confirming,  17  Dec.  1883.  Sir  A. 
A.  Dorion,  C  J.,  Monk,  Ramsay,  Baby 
JJ.,  Monk,  J.,  dis. 

Where  a  party  has  received  goods  by 
transfer  in  the  books  of  the  Custom 
House  and  does  not  refuse  to  take  them 
over  till  long  after,  and  till  the  price 
has  fallen  he  cannot  repudiate  his  con- 
tract. Dufresne  et  al.  &  Ross  et  al.  M. 
Judgment  confirming,  16  March  1877. 
Monk,  Ramsay,  Tessier,  Sicotte,  Belan- 
ger,  JJ. 

AVhere  under  a  contract  Defendant 
received  twelve  bonds  from  Plaintiff  as 
security  for  the  performance  of  an 
obligation  to  pay  Defendant  ten  thou- 
sand dollars,  it  being  stipulated  that 
on  receipt  of  the  said  amount  the 
twelve  bonds  should  be  returned  to 
Plaintiff,  the  ten  thousand  dollars 
being  paid  to  Defendant,  he  cannot 
question  Plaintiffs  title  to  the  bonds. 
Baylis  &  Drummond.  M.  Judgment  re- 
versing, 21  December  1876,  Dorion,  C. 
J.,  Monk,  Ramsay,  Sanborn,  Tessier  JJ. 
Dorion,  C.  J.  absent  at  judgment.  Con- 
firmed in  Supreme  Court.  Rep.  2  Sup. 
Court  R.  61. 

A  Steamship  carrying  passengers  and 
a  valuable  cargo,  from  Liverpool  to 
Montreal,  having  lost  her  screw,  and 
having  been  six  days  under  sail,  was  in 
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the  Gulf  of  St-Lawrence  near  a  danger- 
ous coast,  and  exposed  to  peril. 

Beld  .-—That  an  agreement  made  by 
the  captain  to  pay  £800  sterling  for 
towage  into  Gaspe  Harbor  (a  distance 
of  about  50  miles)  should  be  enforced, 
seeing  that  the  service  might  properly 
be  treated  as  salvage,  and  as  such  was 
worth  at  least  the  sum  fixed  by  the 
agreement.  Stuart  &  Bremis.  M.  Judg- 
ment confirming,  20  June  1881.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Baby  JJ.  Ramsay,  J.  dub.  Rep.  26  J. 
14.  4  Leg.  News  203.  Dec.  d'Ap.  319. 

The  Respondents  sold  to  the  Appel- 
lant from  300  to  350  tons  of  coal  sub- 
ject to  the  condition  that  "  if  at  any 
time  the  operations  or  business  of  the 
Company  at  the  mines  or  on  its  Rail- 
ways or  Canals  were  interrupted  by 

floods,  etc or  by  strikes   among  the 

miners,  etc »the    obligations    of   the 

Company  to  deliver  coal  under  its  con- 
tract or  agreement  may  be  cancelled, 
at  the  option  of  the  Company,  and  the 
Company  shall  not  be  liable  for  dam- 
ages by  reason  of  such  non  delivery." 

Held  : — lo  That  an  interruption  in 
the  operations  of  the  Company,  caused 
by  a  strike  among  the  miners,  which 
lasted  from  the  25th  of  July  to  the  1 5th 
of  October,  although  began  at  the  date 
of  the  contract,  was  such  an  interrup- 
tion as  justified  the  Company  in  can- 
celling the  contract. 

2o  That  although  the  Company 
might  have  procured  coal  elsewhere  to 
fulfil  its  contracts,  it  was  not  obliged  to 
do  so. 

3o  That  no  demand  or  judgment  was 
required  to  cancel  the  contract,  which 
was  cancelled  by  a  mere  notice  given  by 
the  Company.  Mason  &  Delaware, 
Lackawanna  &  Western  Railway  Co. 
M.  Judgment  confirming,  2  Feb.  1881. 
Sir  A.  A.  Dorion,  C.  J.  Monk,  Ramsay, 
Cross,  Baby  JJ.  Rep.  1  Dec.  d'A.  204. 

A  property  was  sold  "  free  and  clear 
of  all  incumbrances  whatsoever,  save 
and  except  a  vendor's  privilege  for 
$5,250  in  the  heirs  McKenzie  "  which 
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the  vendors  by  the  deed  of  sale  under- 
took to  pay,  and  have  a  <lischarge 
thereof  duly  registered. 

The  above  clause  being  equivalent  to 
a  stipulation  oi franc  et  quitie,  satisfac- 
tion thereof  was  a  condition  precedent 
to  the  institution  of  an  action  for  the 
purchase  money  or  any  portion  there- 
of, or  for  arrears  of  interest. 

The  purchaser,  sued  for  an  instal- 
ment of  the  purchase  money,  properly 
pleaded  the  vendor's  default  to  fulfil 
the  condition,  by  an  exception  iempo- 
raire. 

The  purchaser,  in  order  to  be  in  a 
position  to  claim  damages  for  non-satis- 
faction of  the  cause  of  franc  et  quitie, 
should  put  the  vendor  en  demeure  to 
remove  the  incumbrance,  and  allow  a 
reasonable  delay  for  doing  so.  Law  & 
Frotliingham.  M.  Judgment  reversing, 
9  February,  ]'881,  Sir  A.  A.  Dorion,  (J. 
J.,  Monk,  Ramsajf,  Baby.  Caron,  J.  dis- 
senting. Reported  25  J.  172.  4  Leg. 
News,  67. 

Where  on  a  contract  for  railway 
work  the  price  of  which  it  is  stipulated 
shall  be  paid  on  progress  estimates  and 
according  to  a  specified  scale  of  prices, 
and  where  the  contractors  have  not 
finished  their  contract  within  the  period 
fixed,  being  delayed  and  stopped  by 
the  other  contracting  party,  the  con- 
tractors may  sue  on  the  contract  for 
the  excess  of  the  work  done  by  them 
over  and  above  what  has  been  paid  on 
the  progress  estimates.  McGreevy  & 
Beemer  et  al.  Q.  Judgment  reversing 
as  to  amount,  7  June,  1879.  Sir  A.  A. 
Dorion.  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  9  Rev.  Leg.  587. 

Where  a  butcher  contracted  to 
supply  meat  to  an  hotel,  subject  to  the 
approval  of  the  steward  of  the  hotel.  T. 
the  steward  is  dissatisfied  with  the 
meat  he  can  terminate  the  contract, 
being  sole  judge  of  the  quality  of  the 
meat,  and  the  butcher  will  lose  his 
deposit.  Brown  &  Allan  et  al.  M.  Judg- 
ment confirming,  21  February,  1884, 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay,y 
Baby,  JJ.,  Ramsay,  J.  dissenting  was  of 
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opinion  that  the  Hotel  Company  could 
not  break  the  contract  without  putting 
the  butcher  in  default  to  give  better 
meat,  and  without  evidence  to  show 
that  the  meat  was  bad.  The  evidence 
showed  that  the  meat  was  generally 
good  and  there  was  no  special  evidence 
to  show  that  the  meat  was  ever  defect- 


The  question  was  whether  the  mea- 
surement of  stone  should  be  before  or 
after  it  was  broken.  Held,  that  although 
the  general  practice  was  to  measure  it 
after  it  was  broken,  yet  the  circum- 
stances might  lead  to  a  different  infer- 
ence, and  as  the  only  trust  worthy 
measurement  in  this  case  was  made 
before  the  stone  was  broken,  and  the 
matter  was  determined  in  favor  of  that 
measurement  by  the  inspector  named 
under  the  terms  of  the  contract  to  settle 
the  value  of  the  work,  the  contractor 
was  bound  by  that  measurement.  Rae 
<fc  La  Compagnie  du  Chemin  Maeada- 
misiJie  Laprairie.  M.  Judgment  con- 
firming, 23  Septembre  1884.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross,  JJ. 
Reported  7  Leg.  News  307. 

Appellants  sought  to  contract  with  a 
railway  company  for  50,000  railway  ties. 
Respondent  was  also  desirous  ofsupply- 
ing  the  railway  with  these  ties.  Appel- 
lant then  agreed  with  Respondent  that 
if  he  should  not  seek  to  get  the  con- 
tract they  would  give  him  one  cent  a 
tie  on  the  50,000  ties.  On  this  Appell- 
ants got  the  contract  and  gave  to  Res- 
pondent this  receijjt  : 

Montreal,  7th  November,  1881. 

Please  pay  Michael  Leonard  the  sum 
of  one  cent  per  tie  on  the  fifty  thousand 
contracted  for  this  day  under  and  sub- 
ject to  the  conditions  of  the  said  con- 
tract bearing  date  and  executed  before 
J.  S.  Hunter,  Notary. 

To  the  Central  Vermont 
Railroad. 

GrEOEGB  St.  AeMAND, 
L.  A.  ROBEKGE. 

The  transfer  was  accepted  but  Ap- 
pellants failed  to  deUver  more    than 


11,000  ties,  and  the  company  were  not 
bound  to  pay  Leonard.  Respondent 
then  took  out  an  action  against  Appell- 
ants, who  pleaded  that  amongst  other 
things  they  had  agreed  with  the  rail- 
way company  to  discontinue  the  con- 
tract, the  company  being  disatisfied 
with  the  ties.  Held,  that  this  was  not 
an  answer  to  the  Respondent's  action. 
St.  Armand  et  al.  &  Leonard.  M.  Judg- 
ment confirming,  9  December,  1884. 
Monk,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Where  a  contract  to  supply  flour  was 
transferred  to  another  firm,  and  they 
agreed  to  carry  on  the  business  on  con- 
dition of  cash  on  delivery  or  security  on 
draft  at  30  days,  no  action  will  lie 
against  the  second  party  for  insisting 
on  these  conditions  although  they  were 
not  shipped  by  the  party  originally  ap- 
plied to.  Tourigny  &  Wheeler  et  al. 
Q.  Judgment,  7  May,  1884  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

The  appellants  contracted  to  supply 
an  engine  to  respondent's  yacht  for 
$2000.  The  engine  was  not  according 
to  specification,  and  certain  important 
portions  valued  by  experts  at  $225, 
were  omitted.  To  a  suit  for  the  price 
of  the  engine  the  respondent  pleaded 
such  omisssions  and  set  up  damages 
resulting  from  appellants  delay  in 
completing  their  contract,  which  dam- 
ages were  proved  at  $750.  Pending  the 
proceedings  the  yacht  was  seized  and 
sold  by  respondent's  creditors.  Held, 
that  as  such  sale  rendered  it  impossible 
for  appellants  to  complete  their  con- 
tract, and  respondent  had  profited  to 
the  extent  of  the  extra  value  added  to 
his  yacht  by  their  work,  they,  the  ap- 
pellants, must  recover  for  the  value  of 
such  work,  less  the  omitted  portions 
$225  and  the  damages  suffered  by 
respondent  $750.  Carrier  &  Bender,  Q. 
Judgment  reversing  6  February,  1886. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Baby,  JJ.    Rep.  12  Q.  L.  R.  19. 

Evidence  as  to  a  contract  for  timber. 
Desrosiers  &  The  Montreal  &  Sorel 
Railway  Company,  M.  Judgment  re- 
forming 22  March,  1886.  Monk,  Ram- 
say, Tessier,  Cross,  Baby,  JJ. 
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Where  part  of  a  contract  is  executed  ' 
the  contractor  may  claim  for  what  he  ^ 
has  performed  although  it  be  stipulated  | 
that  payment  was  only  due  on  the  | 
execution  of  the  whole  contract.  i 

I 
Appellant    sold    to    respondents    a 
quantity  of   tea  to    arrive.     The    tea 
arrived  promptly  and  was  placed  in  a  ; 
warehouse  to  the  order  of  respondents.  \ 
It  seems  the  tea  was  all  in  the  ware-  ! 
house    on  the  14th   October.    On   the  ; 
afternoon    of  the   15th,    by    a    letter ; 
dated  the  14th,  respondents   notified 
the  appellant  that  the  tea  had  arrived 
too  late  and  that  respondents  would  not 
take    the    tea,    unless  appellant    was  | 
prepared  to  alter  the  terms  of  payment.  ! 
This  appellant  immediately  refused  to 
do  and  directed    the   ware-houseman  ; 
not  to  deliver  without  being  paid  in  | 
cash.    Respondents,  without  withdraw- 
ing their  'refusal  to  take   the   tea,   in 
appellant's      absence      demanded      a 
sample,   which   was   refused.    Respon- 
dents then  wrote  to  appellant  to  say 
that  the   transaction    was   at  an   end 
appellant  having  failed  to  carry  out  his 
part  of  the  bargain.  Appellant  then  sold 
the  tea  after  notifying  respondents  and 
sued  for  the  loss  by  the  second  sale. 
Held,   reversing  the  judgment  of  the 
Court  below,  that  it  was  respondents 
who  failed  to  carry  out  the  bargain, 
that  they  never  having  withdrawn  their 
letter  of  the  15th,  appellant  was  justi- 
fied in  directing    the  ware-houseman 
not  to  deUver  without  payment  in  cash, 
and  that  appellant  had  a  right  to  sell 
the  tea,  after  notifying  respondents  on 
the  best  terms  he  could  get.     Cox  & 
Turner  &  al ,  !JI.  Judgment  reversing 
i)  September,   1885.    Sir  A.  A.  Dorion, 
C.  J.,  Bamsay,  Tessier,  Cross,  JJ. 

Par  un  engagement  par  ecrit  entre 
Pappelante  Mile  O'Keefe  et  I'intime 
en  cette  cause,  celui-oi  s'est  oblige  a 
fournir  de  I'ouvrage  (knitting)  a  I'ap- 
pelante  pendant  I'espace  de  neuf  mois 
depuis  le  4  Juin  1883.  L'ouvrage  n'a 
pas  ete  fourni,  et  I'appelante  reclame 
des  dommages  de  I'intime  pour  in- 
execution  de  contrat. 

Jug^ : — lo.  Que  I'ecrit  en  question 
ne  mentionnant  pas  si  I'intime   devait 


apporter  I'ouvrage  chez  I'appelante  ou 
si  I'appelante  devait  aller  le  chercher 
a  I'etablissement  de  I'intime,  I'appe- 
lante etait  tenue,  d'apres  I'usage  gene- 
ralement  suivi  dans  de  semblables  con- 
trats  d'aller  le  chercher  chez  I'intiiie, 
en  temps  utile,  et  que,  comme  elle  ne 
s'est  pas  conformee  a  cet  usage,  elle 
n'a  droit  a  aucuns  dommages  de  I'in- 
time. 

2o  Que  dans  I'espece  la  preuve  testi- 
moniale  serait  illegale  pour  suppleer  a 
cette  lacune  du  contrat.  O'Keefe  et 
vir,  vs.  Desjardins,  M.  Judgment  con- 
lirming  21  January,  1SS5.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Rep.  4  Dec.  d'A.  300. 

Where  a  contractor,  liomme  de  I'art, 
undertakes  to  put  a  roof  on  a  house, 
and  the  roof  is  insufficient  to  keep  out 
the  ram,  he  will  be  responsible  for  the 
costs  of  lenewing  the  work,  if  he 
neglects  or  refuses  to  repair  after 
notice.  Malo  &  Melangon.  M.  Judg- 
ment confirming  17  December,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Monk,  J.,  dis.  Rep, 
3  Leg.  News  42. 

Destruction  of  unfinished  work.  The 
plaintiff  was  a  contractor  under  oblig- 
ation to  build  an  addition  to  defen- 
dant's house.  While  the  work  was 
going  on  and  before  it  was  entirely 
finished  the  house  was  destroyed  by 
fire  and  the  addition  was  injured.  The 
defendant  thinking  the  new  building 
now  useless  abandoned  the  contract, 
and  refused  to  pay  the  contractor 
beyond  the  value  of  the  work  not 
injured.  Held  that  he  was  hable  for 
the  whole  work  done,  and  that  the  loss 
of  the  injured  building  must  fall  on  the 
owner.  Boudreault  &  Suite.  Judgment 
confirming  4  March,  1878.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

The  transfer  of  an  executory  contract 
by  an  insolvent  is  not  necessarily 
fraudulent.  Bernier  &  Doyon,  Q.  Judg- 
ment confirming  5  June,  1879.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ- 

A  stipulation  to  the  following  effect : 
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"  And  it  is  hereby  further  agreed  and 
declared  by  and  between  the  said 
parties  that  the  aforesaid  vessel  and 
other  freights  shall  at  all  times  be  kept 
insured  by  the  said  G.  B.  T.  &  Co.,  their 
executors,  agents  or  assigns,  to  at  least 
the  amount  of  the  advances  made  by 
iliem,  in  respect  thereof,  and  to  such 
further  reasonable  amount  as  he,  the 
said  Jean  Elie  Gingras,  may  see  fit,  and 
the  premium  of  such  insurance  shall  be 
deducted  from  and  out  of  the  monies 
arising  from  the  said  premises,^'  is  an 
undertaking  to  insuie  for  the  advances 
contemplated  by  the  deed  and  for 
such  further  reasonable  amount  as  the 
other  party  may  seem  fit  to  demand. 
It  does  not  oblige  the  promissor  to 
insure  for  other  advances  relative  to 
the  same  vessel  upon  another  con- 
tract, unless  the  owner  shall  see  fit  to 
demand  it.  Symes  &  al.,  &  Gingras,  Q. 
Judgment  reversing  8  February,  1884. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Baby,  JJ. 

CONSIDERATION.— The  consideration 
of  a  contract,  which  appears  to  be  that 
the  Plaintiffs  were  to  exercise  personal 
influence  to  facilitate  the  reception  of 
Defendant's  work  by  the  Government 
engineers  and  others,  is  contra  bones 
mores  and  will  not  be  maintained.  Foote 
&  The  Ontario  Car  Co.  Q.  Judgment 
confirming,  6  March,  1879.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 

The  Appellant  was  prosecuted  for  an 
alleged  misdemeanour  being  an  infrac- 
tion of  the  banking  Act.  He  communi- 
cated his  troubles  to  a  friend,  the  Pre- 
sident of  the  Bank  of  Montreal,  who,  it 
appears,  advised  him  to  disinterest  the 
prosecutor,  and  intimated  he  could 
procure  the  necessary  funds  of  the 
Bank  of  Montreal.  Appellant  followed 
his  advice,  and  procured  discount  on 
his  own  note  at  the  Bank  of  Montreal. 
When  the  note  fell  due  Appellant  de- 
clined to  pay  it,  and,  being  sued,  he 
pleaded  that  the  President  of  the  Bank 
and  the  Manager  were  aware  that  the 
money  advanced  on  the  note  was  to  be 
used  to  buy  off  a  prosecution,  that  this 
constituted  an  illegal  consideration  for 
the  advance,  and  that  Respondent 
could   not   recover.    Held,    that    the 


knowledge  of  the  President  and  Mana- 
ger, if  established,  could  not  effect  the 
right  of  the  Bank.  Rankin  &  The  Bank 
of  Montreal.  M.  Judgment  confirming, 
27  Nov.,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Baby,  JJ. 

A  contract  for  a  lawful  consideration 
is  not  the  less  valid  though  the  consi- 
deration be  incorrectly  expressed  there- 
in. O'Brien  &  Thomas.  M.  Judgment 
confirming,  16  Sep.,  1879.  Sir  A.  A- 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  54  J.  43. 

By  contract  between  a  builder  and 
the  syndics  for  building  a  church,  the 
latter  agreed  to  pay  the  former  the 
balance  owing  to  him  before  it  was  due, 
for  a  discount  of  10  per  centum.  On 
this  agreement  the  builder  received 
S3411.63  and  gave  the  syndics  a  dis- 
charge. On  refiection  he  found  that 
the  calculation  was  based  on  a  false 
principle,  and  that  by  the  mode  of  deal- 
ing with  the  figures  he  had  been  made 
to  pay  for  some  of  the  instalments  in- 
stead of  getting  anything  from  them. 
Held,  that  the  interpretation  given  to 
the  contract,  and  which  was  not  contra- 
dicted by  its  terms,  could  not  be  dis- 
turbed. Allard  &  The  Syndics  of  the 
Parish  of  St.  Bridget.  M.  Judgment 
confirming,  27  Nov.,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Ramsay  and  Tessier,  JJ.,  dis. 

When  there  is  a  stipulation  that  a 
contractor  shall  only  be  paid  on  the 
certificate  of  the  employer's  engineer,  it 
is  not  an  answer  to  the  action  of  the 
contractor  to  plead  that  the  certificate 
has  not  been  furnished. 

To  take  advantage  in  anyway  of  such 
stipulation,  it  should  be  specially 
pleaded. 

The  stipulation  that  an  employer  may 
"  for  ever  retain  the  reserved  percent- 
age on  account  of  the  consideration  for 
damages  which  may  have  been  sustain- 
ed by  reason  of  the  forfeiture  of  this 
contract,"  cannot  be  interpreted  to 
mean  that  he  has  a  right  to  retain  the 
1.5  per  centum,  if  there  be  no  damages 
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or  any  part  of  it  not  compensated  by 
damages. 

An  employer  is  not  justified  in  taking 
the  worlss  out  of  the  hands  of  a  contrac- 
tor owing  to  his  not  having  fulfilled  his 
contract  within  the  time  specified,  if 
the  failure  to  carry  out  the  contract  be 
due  to  the  fault  of  the  employer,  and  if 
he  does  so  it  is  at  his  own  risk.  Mc- 
Greevy  &,  Marchand.  Q.  Judgment  con- 
firming, 8  Sep.,  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Baby,  JJ. 
Eep.  16  Rev.  Leg.  157. 

The  tariff  fixed  by  the  Board  of  Trade 
for  receiving  timber  in  the  coves,  al- 
though not  absolutely  binding  in  law 
will  be  taken  as  a  fair  and  reasonable 
rate,  in  absence  of  other  evidence. 
The  tarif  having  been  changed  to  the 
knowledge  of  both  parties,  any  trans- 
actions between  them  as  to  receiving 
timber  at  a  lower  rate,  will  not  be 
presumed  to  be  an  understanding  that 
all  future  charges  shall  be  at  the  same 
rate.  Under  any  circumstances  even 
if  such  an  understanding  existed,  it 
would  not  affect  the  timber  in  question, 
which  was  not  placed  by  respondent 
in  appellant's  cove,  but  was  purchased 
by  him  after  being  placed  there. 
Stevenson  &  Biirstall,  Q.  Judgment 
reversing  6  March,  1877.  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ.  Rep.  3  Rev. 
Leg.  190. 

Where  a  contractor  fails  to  fulfil  his 
contract,  which  is  taken  from  hini 
under  a  stipulation  of  the  contract,  and 
where  it  appears  the  other  party  has 
profited  by  the  contract  to  an  extent 
greater  than  the  amount  paid  to  the 
contractor,  the  latter  may  recover  the 
amount  by  which  defendant  has  bene- 
fited. Lacmix  &  al,  &  The  City  of 
Montreal,  M.  Judgment  reversing  22 
December,  1877.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Rep.  i  Leg. 
News  52. 

Lorsque  des  travaux  ont  ete  termines 
posterieurement  a  la  date  ou,  suivant  le 
contrat,  ils  devaient  I'etre,  la  prescrip- 
tion ne  court  centre  le  constructeur 
pour  le  paiement  des  dits  travaux,  que 
du  jour  de  leur  eflfection  complete. 


Dans  un  contrat,  lorsqu'il  est  stipulj 
que  I'oblige  de  faire,  au  cas  ou  il  aurail 
a  se  faire  indemniser  un  surplus  pai 
I'autre  partie,  sera  tenu  de'faire  reoon 
naitre  son  droit  a  telle  indemnite  pai 
un  agent  nomme  a  cet  eflfet,  I'indemnitt 
ne  sera  due  qu'en  autant  qu'elle  sers 
reconnue  par  tel  agent  ou,  a  defaut  d( 
telle  reconnaissance,  en  autant  qu'il  et 
sera  fait  une  preuve  evidente  et  con 
elusive. 

Specialement,  celui  qui  entreprend 
de  construire  un  chemin  de  fer  dans 
un  delai  determine,  n'a  pas  le  droit  a 
une  indemnite  pour  les  dommagei 
qu'il  a  soufiferts,  apres  I'expiration  dii 
delai  convenu,  par  suite  du  passage  de 
convois  sur  le  chemin  non  encore  ter 
mine.  Mc  Greexiy  &  McBarron,  Q.  Judg 
ment  reversing  8  October,  1885.  Monk 
Eamsay,  Tessier,  Cross,  Baby,  JJ.  Tea 
sier.  Cross,  JJ.,  dissenting.  Rep.  14  Rev 
Leg.  422. 

L'hypotheque  acquise  d'un  commer 
Qant  dans  les  trente  jours  qui  precedeni 
sa  faillite  est  nulle  de  plein  droit 
meme  si  I'acquereur  de  cette  hypothe 
que  ignore  son  insolvabilite  a  I'epoquf 
de  la  transaction.  (Art.  2023  C.  C.)  (1) 
Bouilla'^d  &  Lapierre.  M.  Judgmeni 
confirming,  26  September,  1885.  Sir  A, 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross 
JJ.  Rep.  4  Dec.  d'A.  286. 

M.,  against  whom  a  capias  had  issued 
deposited  a  cheque  in  the  hands  o; 
appellants,  the  agreement  being  that  i 
he  appeared  with  his  bail  at  theij 
office  by  eleven  o'clock  on  the  following 
morning  the  cheque  was  to  be  returned 
if  he  did  not  -appear,  the  cheque  wai 
to  be  applied  to  the  payment  of  deb 
and  co.-ts.  There  was  a  conflict  of  evid 
enoe  as  to  whether  M.  appeared  a 
eleven  or  a  few  minutes  after,  and  (ai 
the  majority  of  the  Court  viewed  thi 
evidence  one  of  the  bondsmen  agreei 
upon  was  not  present. 


(1)  Hypothec  caimot  be  acquired  to  th 
prejudice  of  existing  creditors  ujion  the  in 
moveables  of  persons  notoriously  insolvent  o 
of  traders,  within  thn  thirty  days  previou 
to  their  bankruptcy. 
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Held :  (by  the  whole  Court) — That  a 
difference  of  a  few  minutes  in  a  con- 
tract of  this  nature  was  too  slight  to  be 
material,  and  would  not  have  justified 
the  application  of  the  cheque  to  the 
payment  of  the  debt  and  costs,  if  M. 
had  appeared  with  his  bail  as  agreed  ; 
but  held  by  the  majority  of  the  Court, 
that  the  absence  of  one  of  the  bondsmen 
was  a  non-compliance  with  the  agree- 
ment, which  justified  the  application 
of  the  cheque  to  the  payment  of  the 
debt  and  costs.  MacMaster  &  Moffat. 
M.  Judgment  reversing,  26  May,  1885. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.,  Sir  A.  A.  Dorion,  C.  J., 
Cross,  J.,  dissenting  Rep.  M.  L.  R.  I.  Q. 

B.  387.  4  Dec.  d'A.  238. 

CONTRAINTE  PAR  CORPS.  —  Title 
XX  of  the  third  book  of  the  civil  code 
deals  in  seven  articles  with  "  Imprison- 
ment in  civil  cases." 

"  Imprisonment  under  a  judgment 
rendered  in  a  civil  action  is  not  allowed, 
except  against  the  persons  and  in  the 
cases  specified  in  the  following  articles. 

C.  C.  2271. 

"  The  persons  liable  to  imprisonment 
are  :  1 .  Tutors  and  curators,  for  what- 
ever is  due  by  reason  of  their  adminis- 
tration, to  those  whom  they  repre- 
sented ; 

2.  Any  person  indebted  as  sequestra- 
tor, guardian  or  depositary,  sheriff, 
coroner,  bailiff,  or  other  officer  having 
charge  of  moneys  or  other  things  un- 
der judicial  authority ; 

3.  Any  person  indebted  as  a  judicial 
surety,  or  for  the  purchase  of  property 
or  effects,  moveable  or '  immoveable, 
sold  in  execution  of  the  judgment  of  a 
court  ; 

4.  Any  person  indebted  in  damages 
awarded  by  the  judgment  of  a  court 
for  personal  wrongs,  for  which  impri- 
sonment may  by  law  be  awarded ; 

5.  Any  person  sued  in  damages  un- 
der the  provisions  of  chapter  47  of  the 
Consolidated  Statutes  for  Lower  Cana- 
da, and  against  whom  judgment  has 


been  rendered  for  such   darnages  with 
condemnation  of  imprisonment.  C.  C. 

2272. 

"  Persons  are  also  subject  to  impri- 
sonment for  contempt  of  any  process 
or  order  of  court,  and  for  resistance  to 
such  process  or  order,  and  for  any  frau- 
dulent evasion  of  any  judgment  or 
order  of  court  by  preventing  or  obs- 
tructing the  seizure  or  sale  of  property 
in  execution  of  such  judgment.  "  C.  C- 
2273. 

"  Any  debtor  imprisoned  or  held  to 
bail,  in  a  cause  wherein  judgment  for 
a  sum  of  eighty  dollars  or  upwards  is 
rendered,  is  obliged  to  make  a  state- 
ment under  oath,  and  a  declaration  of 
abandonment  of  all  his  property  for  the 
benefit  of  his  creditors,  according  to 
the  rules,  and  subject  to  the  penalty  of 
imprisonment  in  certain  cases,  provided 
in  chapter  87  of  the  Consolidated  Sta- 
tutes for  Lower  Canada,  and  in  the 
manner  and  form  specified  in  the  Code 
of  Civil  Procedure."  C.  C.  2274. 

"  When  the  statement  and  declara- 
tion of  abandonment  are  made  without 
fraud,  as  specified  in  the  last  preceding 
article,  the  debtor  is  exempt  from  arrest 
and  Imprisonment  by  reason  of  any 
cause  of  action  existing  before  the 
making  of  such  statement  and  declara- 
tion, unless  such  debtor  is  arrested  and 
imprisoned  for  any  debt  of  the  descrip- 
tion specified  in  articles  2272  and  2273. 
C.  C.  2275. 

A  gwrdien  who  has  not  signed  the  pro- 
ems verbal,  (unless  it  be  mentioned  that 
he  cannot  sign,  560  §  5  C.  C.  P.)  cannot 
be  eontraint  par  corps  for  failure  to 
produce  the  goods  seized.  Samel  & 
MarcMldon.  Q.  Judgment  reversing,  8 
March,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J  J.  Rep. 
10  Rev.  Leg.  245. 

A  guardian  will  not  be  obliged  to  pay 
the  costs  of  a  contestation  arising  as  to 
the  ownership  of  the  goods  by  one  who 
is  not  the  debtor  His  obligation  is  to 
produce  the  goods  or  to  pay  what  is 
due  by  the  debtor  to  the  seizing 
creditor. 
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It  is  not  necessary  in  the  rule  to 
offer  the  alternative  of  paying  the  value 
of  the  goods. 

The  guardian  can  relieve  himself  at 
any  time  by  paying  the  value  of  the 
goods.  McCaffrey  &  Claxton  &  al. 
Judgment  reversing  22  June,  1 880.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  JJ.  Dorion,  C.  J.,  dis.  Rep.  3  Leg. 
News292,  25  J.  191. 

Contrainte par  corps  cannot  be  ad- 
judged against  a  tiers-saisi  who  declar- 
ed that  he  owed  nothing,  and  who  on 
contestation  is  condemned  to  bring 
back  a  piano  he  bought  in  fraud  of  the 
creditors,  or  to  pay  the  debt.  Article 
616  C.  C.  P.  does  not  apply  to  such  a 
case,  il)  Racine  &  Kane,  M.  Judgment 
reversing  19  January,  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Eamsay,  Tessier,  Cross, 
Baby,  JJ.  Eep.  2  Dec.  d'A.  346. 

CONTRE  LETTRE.— Where  Plaintiff 
by  a  contre-lettre  acknowledged  to  have 
purchased  for  account  of  Defendant 
certain  property,  and  obliged  himself 
to  give  a  deed  to  Defendant  on  pay- 
ment of  different  sums  of  money,  and 
where  Defendant  has  failed  to  piake 
such  payments  or  in  any  way  to  fulfil 
his  obligations  to  Plaintiff,  the  latter 
may  bring  suit  to  set  the  contre-lettre 
aside.  Jones  &  Hall,  Q.  Judgment  con- 
firming 5  September,  1876.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Sanborn, 
Tessier,  JJ. 

Where  a  land  is  sold,  and  the  pur- 
chaser gives  a  contre-lettre,  by  which 
he  undertakes  to  pay  certain  debts  of 
the  vendor,  and  when  re-imbursed  he 
will  give  back  the  land,  and  this  without 
fraud,  and  that  he  has  paid  part  of  the 
amount  stipulated,  other  creditors  of 
the  vendor  cannot  demand  that  the 
land  should  be  returned  without  dis- 
interesting  the  purchaser.  Macdougall 
&  al,  &  Gendron   &  al,  Q.  Judgment 


(1)  The  effect  of  seizure  by  garnishment  is 
to  place  the  effects  and  debts  of  which  the 
garnishee  is  debtor  under  judicial  control,  and 
to  sequestrate  in  his  hands  all  corporeal  things 
in  the  same  manner  as  if  he  had  been  speci- 
ally appointed  guardian. 


reversing  8  October,  1884.  Sir  A.  A. 
Dorion,  C.  J.,  Eamsay,  Tessier,  Cross, 
Baby,  JJ.  Tessier,  Cross,  JJ.,  dissenting. 

CONTRIBUTORY,  v.  coepoeations.- 
Joint  stock  company. 

CONVICTION.  V.  CRIMINAL  LAW. 

CORPORATIONS A    corporation  is 

an  artificial  person.  C.  C.  552. 

It  is  either  aggregate  or  sole.  C.  C. 
354. 

It  is  religious  or  secular.  C.  C.  355. 

Eeligious  corporations  are  all  public. 
C.  C.  355. 

Secular  corporations  are  either  po- 
litical or  civil.  The  former  are  all 
public  ;  the  latter  all  private.  C.  C.  35.'), 
356. 

Municipal  corporations,  are  political. 
They  are  constituted  by  particular 
charters  or  by  the  municipal  Code. 
They  have  a  limited  power  to  make 
laws,  styled  by-laws. 

Civil  corporations  are  frequently 
composed  of  persons  holding  shares  or 
stock,  and  such  corporations  are  com' 
monly  designated  as  joint  stock  com- 
panies, and  they  are  sometimes  des- 
cribed as  proprietary  companies,  to 
distinguish  them  from  those  that  have 
no  speculative  character. 

Other  civil  corporations  have  no 
share-list,  nor,  properly  speaking,  any 
commercial  object.  The  individual  in- 
terests of  the  members  are  of  a  sub- 
ordinate character,  and  are  mostly 
merged  in  the  collective  objects  of  the 
whole  body.  They  are  commonly  styled 
associations. 

The  by-laws  of  civil  corporations 
have  no  general  authority  over  those 
who  do  not  explicitly  or  implicitly 
subject  themselves  to  their  operation. 

Dues  exacted  under  a  by-law  that  is 
illegal,  or  illegally  under  a  by-law  made 
within  the  powers  of  the  corporation 
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may  be  recovered  back.  The  Corpora- 
tion of  the  Totvn  of  St.  John  &  Ber- 
trand  &  al,  M.  Judgment  confirming 
June,  1876.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  JJ. 

Art.    705    of    the'    municipal    Code 
cannot  be  so  interpreted  as  to   extend 
to  by-laws  made  beyond  the  powers   of 
tbe  municipality,  but  must  be  inter- 
preted to   cover  irregularities   in  the 
making  of  by-laws  within  the  powers  of 
the  municipality.     .So  when  a  munici- 
pality   enacted    from    a     person    the 
amount  of   a  licence   for  the   sale  of 
spirituous  liquors,  under  a  by-law  made 
in  violation  of  the  terms   of  a   Statute 
forbidding  municipal    corporations   to 
exact  such  licences  the  person  paying 
for  such  licence  may  recover  back  the 
sum  so  paid.    La   Corporation  de   la 
Title  de   St- Germain  de  JSimouski  & 
jRinfret,   Q.    Judgment    confirming  4 
March,  1879.    Sir  A.  A.   Dorion,   C.   J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
1  Leg.  News  115. 

Corporations  will  be  enjoined  not  to 
collect  monies  under  an  assessment 
roll  informally  made.  Morgan  &  C6i€- 
M.  Judgment  reversing,  'I'l  Junr,  188U. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Dis.  Sir  A.  A.  Dorion, 
C.  J.  and  Tessier,  J,  Rep.  3  Leg.  News, 
274. 

And  where  money  has  been  paid 
under  such  illegal  assessment  roll  it  may 
be  recovered  by  action.  Lnissier  &  Cor- 
poration of  Village  of  Hochelaga, 
"  Also  Valois  &  Commaissires  d'Ecole 
pour  la  municipality  d  Hochelaga.  Rep. 
lb.,  277. 

A  municipal  corporation  may  be 
called  in  en  garantie.  by  a  proprietor 
whose  land  has  been  sold  for  taxes  not 
due.  Wurtele  et  al.  &  The  Corporation 
of  the  Township  of  Grantham.  Q.  Judg 
ment  reversing,  5  Dec,  1874.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.  Sanborn,  J.,  dis.  Rep.  6,  Rev. 
Leg.  547. 

The  statute  allowed  the  corporation 
to  tax  all  pedlers  or  petty  chapmen, 
{colporteurs  ou  marchands  amhulants) 


bringing  for  sale  into  the  city  any 
articles  of  commerce,  &c.  Under  this 
authority  the  Appellants  passed  a  by- 
law imposing  a  tax  of  810  upon  all 
strangers  and  non-residents,  who  should 
come  into  the  said  city  to  sell  or  offer 
for  sale  goods  by  sample,  card  or  other 
marks.  The  Respondent,  a  commer-. 
cial  traveller,  having  offered  goods  for 
sale  on  sample,  but  made  no  sale,  was 
condemned  to  pay  the  said  tax,  and  dis- 
tress was  teken  against  his  effects.  He 
resisted  the  seizure,  on  the  grounds 
that  the  by-law  was  illegal,  as  being  in 
restraint  of  trade,  as  discriminating  be- 
tween residents  and  non-residents,  and 
as  not  tollowing  the  terms  of  the  sta- 
tute. 

Held,  that  the  conviction  was  right, 
and  the  by-law  valid  and  binding. 

It  is  not  necessary  that  the  delegated 
power  to  pass  a  by-law  for  a  particular 
purpose  be  exercised  in  the  express 
terms  of  the  law ;  it  is  sufficient  if  the 
terms  of  the  statute  be  substantially 
followed,  and  in  the  present  case  the 
Respondent  was  within  the  fair  mean- 
ing and  intent  of  the  Act  a  colporteur 
and  marchand  ambulant.  And  it  made 
no  difference  that  he  did  not  sell,  but 
only  offered  for  sale. 

Discrimination  in  taxation,  as  between 
residents  and  non-residents,  is  only  an 
objection  when  it  is  unjust  and  oppres- 
sive, which  was  not  the  case  with  the 
by-law  in  question.  Nor  was  it  a  by-law 
in  restraint  of  trade.  Corporation  of 
Three  Rivers  &  Major.  Q.  Judgment 
reversing,  7  Dec,  1881.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier,  Cross,  Baby, 
J  J.  The  Chief  Justice  &  Cross,  dis.  Rep. 
8  Q.  L.  R.  181,  11  Rev.  Leg.  238. 

The  Corporation  of  Three  Rivers  is 
authorised  to  seize  and  sell  the  move- 
ables of  any  proprietor  for  the  tax  for 
water  supplied  to  the  lessee  of  such 
proprietor.  The  Corporation  of  Three 
Rivers  &  Malhiot.  Q.  Judgment  rever- 
sing, 7  March,  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Cross  and  Baby,  JJ.  dis. 

A  municipal  corporation  is  authorized 
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to  amend  its  assessment  roll  without 
being  called  upon  so  to  do.  Art.  734,  C. 

M. 

And  such  corporation  may  cause  to 
be  estimated  for  the  purposes  of  taxa- 
tion the  buildings,  works,  machinery 
and  improvements  on  the  property. 
Art.  719.,  C.  M.  Montreal  Gas  Co.  & 
The  Corporation  of  the  Village  of  Ho- 
chelaga.  M.  Judgment  confirming,  17 
Dec,  1883.  Sir  A.  A.  Dorion,  C.  J..  Kam- 
say,  Tessier,  Cross,  Baby,  JJ. 

A  corporator  who  alleges  that  he  is 
suffering  an  actual  injury  from  the  un- 
authorized acts  of  a  corporation  may 
institute  an  action  in  his  own  name, 
without  the  intervention  of  the  Attor- 
ney-General, to  restrain  suck  unauthor- 
ized action. 

But  the  enactment  of  a  by-law  by  a 
corporation,  which  by-law  was  only  to 
take  effect  after  being  ratified  by  the 
municipal  electors,  cannot  support 
such  action  by  a  corporator  before  the 
by-law  has  been  ratified. 

Section  54  of  14  and  15  Vict.  c.  128, 
restricting  the  borrowing  powers  of  the 
Corporation  of  Montreal  to  £150,000, 
does  not  apply  to  subscriptions  for  rail- 
way purposes. 

A  by-law  of  the  Corporation  of  Mont- 
real, for  taking  stock  in  a  railway,  was 
properly  submitted  to  the  qualified 
electors  generally,  (under  35  Vict.  C. 
32,  s.  2)  the  provision  of  the  Municipal 
Code,  Art.  497,  not  applying  to  cities 
and  towns  incorporafed  by  special  Act. 

The  Act  of  the  Quebec  Legislature 
36  Vict.  c.  49,  wasnotunconstitutional. 
Molson  &  The  Mayor  &e.  of  Montreal. 
M.  Judgment  confirming,  27  Jan.  1876. 
Dorion,  C.  J.,  Monk,  Eamsay,  Sanborn, 
Tessier,  JJ.,  Monk  and  Eamsay,  JJ.  did 
not  concur  in  all  the  considirants  of 
the  judgment.  They  thought  that  the 
by-law,  illegal  in  the  commencement, 
had  been  rendered  valid  by  the  subse- 
quent legislation.  They  were  therefore 
of  opinion  that  costs  should  not  be 
given  against  the  Appellant,  at  all 
events  in  the  Court  below.  Rep.  23  J. 
169,  9  Eev.  Leg.  650. 


Where  under  a  by-law  of  a  munici- 
pal corporation  a  special  assessment 
has  been  levied  for  an  improvement  on 
one  of  the  parties  specially  benefitted 
thereby,  and  the  party  has  paid  with- 
out protest,  an  action  will  not  lie  to 
recover  back  the  money  owing  to  irre- 
gularities in  the  proceedings.  Bain  & 
The  City  of  Montreal.  M.  Judgment 
confirming,  19  Jan.  1882.  Sir  A.  A.  Do- 
rion, C.  J.,  Eamsay,  Tessier,  Cross, 
Baby,  JJ.  Rep.  5  Leg.  News  76,  2  Dec. 
d'A.  221. 

Note Confirmed  in  Supreme  Court 

8  S.  C.  Rep.  252. 

The  vendor  of  a  house  is  obliged  to 
warrant  the  purchaser  from  loss  owing 
to  the  drains  being  in  a  bad  state  and 
not  in  accordance  with  the  municipal 
by-laws,  provided  such  purchaser  was 
not  aware  of  the  defect  at  the  time  of 
sale.  Ibhotson  &  Oiiimet.  M.  Judgment 
reversing,  21  Dec.  1876.  SirA.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Sanborn. 
Tessier  JJ.  Eep.  21  J.  53. 

The  powers  of  a  municipal  corporation 
to  expropriate  must  be  exercised  in  con- 
formity to  law  d  peine  de  nullit&  So 
the  formalities  prescribed  by  a  Statute 
for  the  opening  of  a  road,  and'for  the 
expropriation  of  the  owner,  must  be 
followed,  and  a  municipality  failing  to 
observe  such  formalities  will  be  con- 
demned to  restore  the  land,  and  pay 
damages,  although  the  formaUties  ne- 
glected have  been  observed  afteraction 
brought.  That  the  right  of  a  corpora- 
tion to  enter  upon  lands  depends  on 
the  prior  evaluation.  The  Corporatian 
of  the  Township  of  Nelson  &  Lemieux. 
Judgment  confirming,  16  September 
1876.  SirA.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier  JJ.  Eep.  2 
Q.  L.  E.  225. 

The  general  power  conceded  to  a 
municipal  corporation  to  expropriate 
for  the  purpose  of  opening  streets,  is 
not  to  be  interpreted  so  as  to  over-ride 
a  statutory  power,  previously  conceded, 
to  hold  certain  land  for  the  purposes 
of  a  work  of  public  utility,  such  as  a 
bridge.  The  Mayor  &c.  of  Iberville  & 
Jones  et  al.  M.  Judgment  confirming, 
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22   June  1880.    Dorion    C.    J.,   Monk, 
Kamsay,  Tessier,  Cross  JJ.  Rep.  3  Leg. 

News  277. 

When  debentures  are  issued  under  a 
By-Law,  sanctioned  by  the  Lieutenant- 
Governor  in  Council,  the  municipality 
charged  will  not  be  allowed  to  traverse 
the  fact  that  the  By-Law  was  duly 
passed.  The  municipality  charged  has 
its  recourse  against  those  who  have 
wilfally  joined  in  the  illlegaUty  if  any 
has  been  committed.  Corporation  ofSt- 
Ouillaume  &  Corporation  of  Drum- 
mond.  Q.  Judgment  confirming,  5  June 
1876.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  McCord  JJ.  7  Rev.  Leg.  721. 

By  an  act  of  the  legislature  of  Quebec 
(44  and  45  Vic,  c.  40)  it  was  enacted 
sect.  2  :  "In  constructing  said  line,  the 
"  said  Company  shall  be  bound  to  con- 
"  tinue  from  the  present  terminus  of  the 
''  said  Levis  and  Kennebec  Railway, 
"  in  the  parish  of  Notre-Dame  de  Levis, 
"  into  Notre-Dame  ward  in  the  town 
''  of  Levis,  and  erect  a  station  there, 
"  thence  traversing  Lauzon  ward,  in 
"  the  said  town  of  Levis,  and  the 
"  villages  of  Bienville  and  Lauzon,  to 
"  arrive  at  deep  water  in  said  Lauzon 
"  ward ;  provided  that  within  thirty 
"  days  from  the  sanction  of  the  present 
"  act,  the  Corporation  of  the  town  of 
"  Levis  furnishes  the  said  Company 
"  with  its  valid  guarantee  and  obliga- 
"  tion  to  pay  all  excess  over  thirty 
"  thousand  dollars  of  the  cost  ofexpro- 
"  priation  for  the  right  of  way  upon 
"  the  said  described  route,  in  so  far  as 
"  said  route  traverses  the  parish  of 
"  Notre-Dame  de  Levis,  Notre-Dame 
"  and  Lauzon  wards,  in  the  town  of 
"  Levis,  and  the  villages  of  Bienville 
"  and  Lauzon,  following  the  brown  line 
"  shown  on  the  plan  of  the  said  Com- 
"  pany,  to  be  deposited  for  reference 
"  in  the  Public  Works  Department  of 
"  this  Province,  to  the  point  of  inter- 
"  section  with  the  red  line  upon  said 
"  plan." 

The  town  council  passed  a  bylaw  to 
the  following  eflfect :  "  The  Corporation 
of  the  said  town  fully  appreciating  the 
value  and  advantage  which  will  accrue 
to  it  by  the  said  act,  and  in  order  to 


give  effect  to  it  (the  Corporation) 
engages  by  these  presents  to  pay,  and 
guarantee  to  pay  to  the  said  Company, 
the  whole  cost  over  and  above  the 
thirty  thousand  dollars  expropriation, 
for  right  of  way  on  the  line  mentioned 
in  said  act,  providing  the  said  line 
mentioned  in  said  act,  passes  through 
the  parish  of  Notre-Dame  de  Levis  and 
Notre-Dame  and  Lauzon  wards,  in  the 
town  of  Levis,  and  the  villages  of 
Bienville  and  Lauzon,  according  to  the 
brown  line  marked  on  the  plan  depo- 
sited as  aforesaid,  just  to  the  point  of 
intersection  with  the  red  line  on  said 
plan.  The  whole  such  as  shewn  in  the 
said  plan  at  the  time  of  the  passage  of 
said  act,  and  according  to  the  breadth 
and  depth  at  that  time  estimated  and 
reported  on  by  the  engineers  of  the 
grounds  to  be  expropriated  on  said 
survey.  The  present  obligation  and 
guarantee  must  be  applied  to  and  cover 
the  cost  of  expropriation  of  the  neces- 
sary ground,  to  erect  a  station  of  the 
said  road,  such  as  projected,  in  Notre- 
Dame  ward  of  this  town." 

(Signed,)  "  George  Couture, 

Mayor." 

Held  by  this  Court  that  the  muni- 
cipal council  of  the  town  of  Levis  had 
the  authority  to  pass  a  by-law  to  bind 
the  corporation  under  the  provisions 
of  the  statute  above  referred  to,  and 
that  the  by-law  in  question  was  con- 
formable to  the  said  Statute.  The  Cor- 
poration of  the  Town  of  Levis  &  The 
Quebec  Warehouse  Company,  Q.  Judg- 
ment reversing  7  Dec,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Ramsay,  Tessier,  JJ.,  dis. 

A  municipal  corporation  is  not  liable 
for  damages  to  a  person  building  on  his 
premises,  for  injury  by  water,  owing  to 
the  fact  that  the  corporation  had  not 
drained  its  adjoining  land,  although 
such  land  be  destined  as  an  intended 
street.  Biopel  &  The  Mayor  &c.  of 
Montreal,  M.  Judgment  confirming  17 
September,  1880.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  JJ.  3  Leg.  News  320. 

The  corporation  of  the  City  of  Mont- 
real is  liable  for  an  accident  caused  by 
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the  bad  state  of  the  foot-path  of  one  of 
its  streets.  Dme  Orenier  &  The  Mayor 
&  al,  of  Montreal,, K.  Judgment  rever 
sing  15  September  1876.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Sanborn, 
Tessier,  J  J.  Eep.  21  J.  296. 

Note By  this  case  it  would  seem 

that  the  case  of  O'Neil  and  Le  Maire  de 
Quebec  is  over-ruled,  v.  16  L.  C.  E.  404. 

The  corporation  of  Montreal  is  liable 
in  damages  for  closing  a  street,  by 
which  access  to  the  property  of  the 
Plaintiff  was  rendered  notably  and  in  a 
special  manner  more  difficult.  The 
Mayor  &  al,  of  Montreal  S  Brummond. 
Taschereau,  Eamsay,  Sanborn,  Mackay, 
Torrance,  JJ.  Mackay,  Torrance.  JJ., 
dis.  Rep.  18  J.  225. 

Note This  judgment  was  reversed 

in  the  Privy  Council,  on  the  ground  that 
the  claim,  if  any  existed,  must  be  urged 
before  the  special  tribunal  of  commis- 
sioners, appointed  to  value  damages 
occasioned  by  expropriations.  Their 
Lordships,  however,  incidentally  ex- 
pressed the  opinion  that  the  statutory 
power  to  close  a  street,  not  being  made 
specially  subject  to  damages,  the  cor- 
poration was  not  bound  to  indemnify 
the  proprietor.  In  a  later  case.  Bell 
&  The  Corporation  of  Quebec,  the 
judicial  committee  explained,  that  they 
did  not  mean  to  say  that  if  access  to  a 
property  were  out  off  damages  could 
not  be  recovered  from  a  corporation 
having  an  unqualified  power  to  do  the 
act  complained  of.  This  court  has  not 
considered  itself  bound  by  these  dicta 
of  the  Privy  Council.  On  the  question  of 
jurisdiction  the  commissioners  are  not  a 
tribunal,  and  therefore  going  before 
them  is  merely  a  form  of  procedure, 
which  may  be  omitted  expressly  or 
impliedly  by  the  parties.  In  addition  to 
this,  there  is  nothing  better  established 
in  our  law,  than  that  the  jurisdiction  of 
the  ordinary  tribunals  is  not  taken 
away  by  the  mere  fact  of  a  special  ex- 
ceptional tribunal  being  appointed, 
unless  the  intention  of  the  legislature 
to  limit  the  ordinary  jurisdiction  is 
clearly  expressed.  The  second  point 
was  not  formally  decided,  and  the  case 
of  Bell  d  The  Corporation  of  Quebec, 


explanatory  of  the  above  case,  relies 
on  a  distinction  which  has  no  found- 
ation in  our  law.  Depriving  a  party  of 
the  egress  from  and  ingress  to  his  pro- 
perty which  he  has  hitherto  enjoyed,  is 
a  very  manifest  expropriation;  but 
there  are  others,  such  as  making  a 
street  an  impasse,  close  to  a  man's 
door.  The  opinion  expressed  in  the 
case  of  The  Mayor  of  Montreal  & 
Brummond,  did  not  really  turn  on  any 
distinction  between  enclave  and  im- 
passe, but  on  the  general  principle, 
that  a  person  is  not  liable  in  damages 
for  doing  what  the  law  permits  him  to 
do.  On  this  point  there  has  never  been 
a  question  "  nemo  damnum  fecit,  nisi 
qui  id  fecit,  qiiod  facere  jus  non  habet 
nullus  videiur." 

The  City  of  Montreal  raised  the  level 
of  a  street  within  the  city,  so  as  to 
damage  the  property  of  the  plaintiff. 
An  action  of  damages  was  dismissed, 
under  article  2261  C.  C.  ( 1 )  The  Court  of 
Appeal  maintained  the  plaintiff's  right 
of  action  in  the  ordinary  courts,  and 
that  the  damage  complained  of  being 
continuous  in  its  nature,  and  there  be- 
ing no  special  plea  or  evidence  to  show 
when  such  damage  occurred  or  ceased, 
the  two  year's  prescription  was  not  ap- 
plicable. Orenier  et  al.  &  The  City  of 
Montreal.  M.  Judgment  reversing,  3 
l^eb.,  ]  880.  Sir  A.  A.  Dorion,  25  J.  138. 
3  Leg.  News  51. 

A  municipal  corporation  has  power; 
to  make  a  transaction.  Bachand  &  IM- 
Corporation  de  St.  Theodore  d'Acion. 
M.  Judgment  reversing,  September,-' 
1874.  Monk,  Taschereau,  Eamsay,  lo- 
ranger,  Beaudry,  JJ.  Dis.  Monk  &  Beau- 
dry,  JJ. 

La  Cour  Superiure  a  juridiction  pour 
connaitre  d'une  poursuite,  pour  le  re- 
couvrement  d'une  somme  excldant 
$200,  ponr  travaux  faits  pour  une  cor-' 
poration  municipale  sur  des  chemins 
aux  frais  du  proprietaire,  et  ce,  nonobs- 
tantles  articles  398,  401,  951  et  1042,  C. 

(1)  The  following  actions  are  prescribed  by 
two  years. — 2o.  For  damages  resulting  from 
offences  and  quasi-offenoes  whenever  otter 
provisions  do  not  apply. 
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M.  Boss  &  Corporation  of  St.  Clotilde. 
Q.  Judgment  confirming,  8  May,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Kamsay,  Tessier, 
Cross,  Baby,  J  J.  Eep.  11  Kev.  Leg.  520. 

A  private  company  acting  as  a  corpo- 
ration will  be  enjoined,  on  a  prosecu- 
tion at  the  instance  of  the  Attorney 
General,  to  discontinue  its  proceedings. 
And  the  constitution  of  the  association, 
its  having  a  board  of  directors  with 
power  to  make  bylaws,  and  having  a 
corporate  seal  are  indications  of  its 
acting  as  a  corporation.  Dorion  &  The 
Attorney  General.  M.  Judgment  con- 
firming, 20  September,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Reported  4  Leg.  News,  372. 

A  subscriber  to  the  stock-list  of  a 
company  in  course  of  organization,  and 
subsequently  organized,  is  bound  strict- 
ly by  the  conditions  of  the  subscription 
list,  and  the  company  subsequently  in- 
corporated is  not  bound  by  the  stipula- 
tions in  a  private  letter  granted  to  the 
subscriber  by  a  promoter  of  the  com- 
pany who  obtained  the  subscription, 
and  who  signed  this  letter  as  secretary 
pro  tempore  and  director  of  the  compa- 
ny. Jones  <&  Montreal  Cotton  Compa- 
ny. M.  Judgment  confirming,  18  Sep., 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Dunkin,  JJ.  Reported 
24  J.  108.  1  Leg.  News,  450. 

The  share-holders  of  a  joint-stock 
company  incorporated  by  letters  pa- 
tent, are  those  named  in  the  letters 
patent,  as  also  those  who  subscribe 
after  the  issue  of  the  letters  patent. 
Those  who  have  subscribed  the  stock 
list  before  the  emission  of  the  letters 
patent,  and  who  have  not  taken  part 
as  shareholders  after  the  issue  of  the 
letters  patent  are  not  contributories  as 
shareholders.  Rascony  &  The  Union 
Navigation  Company.  M.  Judgment 
Keversing,  18  September,  1878.  Sir.  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.  Reported  24  J.  1 38,  1 
Leg.  News,  494. 

Semble: — That  a  purchaser,  subse- 
quently to  incorporation,  of  shares  sub- 
scribed prior  to  incorporation,  and  who 
has  paid  a  call  after  his  purchase,  is 


estopped  from  contesting  the  validity 
of  the  original  subscription.  Macdou- 
gall  et  al.  The  Union  Navigation  Com- 
pany. M.  Judgment  confirming,  16 
March,  1877.  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Eep.  21  J.  63. 

Note This  question  was  raised  on  a 

requSte  civile;  but  thepetition  did  not 
bring  Appellants  within  the  terms  of 
art.  505  C.  C.  P.  Strictly  speaking 
therefore,  the  petition  was  hot  dismiss- 
ed on  the  merits. 

A  joint-stock  company  sold  oft  its 
whole  stock  and  effects,  and  by  resolu- 
tion, discharged  its  shareholders  of  the 
payment  of  the  ten  per  cent  still  due 
on  its  stock.  Held,  that  on  saisie-arrif 
a  shareholder  then  in  arrear  might  be 
condemned  to  pay  the  balance  so  due 
on  his  stock  to  a  judgment  creditor  of 
the  company.  Dancose  &  Richard,  Q. 
Judgment  '  reversing,  5  September, 
1876.  Sir  A.  A.  Dorion,  C.  J.  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ. 

Where  a  party,  by  error,  subscribed 
for  a  larger  number  of  shares  that  he 
intended  to  take,  in  the  capital  stock 
of  an  Insurance  Company,  and  had 
sought  ineflfeotually  to  be  relieved 
therefrom  immediately  after,  but  took 
no  legal  steps  to  annuU  the  contract 
until  he  was  sued  for  calls  to  cover 
losses,  and  had  in  the  meantime  accept- 
ed a  dividend  of  ten  per  cent  on  his 
shares,  he  will  not  be  allowed  to  repu- 
diate his  subscription. 

Consent  given  by  error  does  not 
make  the  contract  null.  C8t€  &  Stada- 
cona  Insurance  Go.  Q.  Judgoaent  con- 
firming, 8  March,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Monk  &  Tessier,  JJ.,  dis.  6 
Q.  L.  R.  147,  10  Rev.  Leg.  289. 

Note In   the  Supreme    Court  this 

judgment  was  reversed,  the  Court  hold- 
ing that  the  taking  of  10  per  cent  was 
not  an  acquiesence,  as  it  was  taken  as 
interest  on  the  amount  the  Appellant 
had  paid  in.  6  Rep.  Supreme  Court,  193. 

The  only  difficulty  to  this  theory  is 
that  it  is  unquestionable  the  Appellant 
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took  it  as  a  dividend  on  his  shares  as 
subscribed,  and  not  as  interest.  To 
some  extent  the  case  was  a  hard  one 
and  the  judgment  of  the  Supreme  Court 
was  simply  sentimental.,  dolo  facere, 
qui  suo  jure  iiiitur."  If  it  were  not 
for  certain  decisions,  one  would  be  dis- 
posed to  say  that  the  principle  was 
strangely  misapplied  in  a  case  like  this. 
The  common  law  right  and  the  statu- 
tory power  stand  on  quite  a  difterent 
footing.  The  former  is  common  to  all 
men,  the  latter  is  a  mere  privilege, 
specially  granted  to  a  person,  and  it 
can  hardly  be  presumed  that  it  was  the 
intention  to  benefit  one  man  at  the  ex- 
pense of  another.  It  is  possible  that 
the  use  of  the  expression  "  the  law"  in 
English  to  express  both  a  law  and  the 
law,  may,  to  some  extent,  explain  this 
extraordinary  fallacy. 

Action  against  a  joint  stock  company 
to  compel  the  company  to  transfer  in 
their  books  shares  belonging  to  Appel- 
lant. The  action  was  dismised  in  the 
Court  below  for  the  following  reasons  : 

"  Considerant  que  les  transports  alle- 
gues  avoir  ete  consentis  k  la  requerante, 
n'ont  pas  ete  acceptes  par  elle ; 

"  Considerant  qu'aux  termes  de  Par- 
ticle 1573  de  notre  Code  Civil,  le  trans- 
port des  actions  dans  les  fonds  des 
compagnies  incorporees  est  regie  par 
les  actes  d'incorporation  ou  reglements 
de  ces  compagnies ; 

"  Considerant  qu'aux  termes  du  re- 
glement  onzieme  de  la  Defenderesse, 
les  parts  dans  la  dite  compagnie  De- 
fenderesse, ne  peuvent  etre  transpor- 
tees  que  par  ecrit  dans  ses  livres,  signe 
par  le  cedant  et  le  cessionnaire,  ce  der- 
nier comme  acceptant  le  transport ; 

"  Considerant  que  vis-a-vis  la  societe 
Defenderesse,  la  saisie  du  cessionnaire 
ne  put  resulter  que  de  I'accomphsse- 
ment  des  formalites  prescrites  par  les 
reglements  ou  statuts  d'icelle  societe 
quant  au  transport ; 

"  Considerant  qu'il  est  admis  que  les 
cedants  n'ont  pas  d'autres  actions 
dans  la  dite  Compagnie  Defenderesse 


et  n'en  avaient  plus  lorsque  la  Re- 
querante s'est  presentee  pour  ac- 
cepter les  dits  transports,  attendu  que 
les  dites  actions  avaient  ete  transpor- 
tees  a  d'autres,  lesquels  avaient  aceep- 
te  les  dits  transports."  Sart  &  vir  & 
The  Montreal  Manufacturing  Compa- 
ny. M.  Judgment  confirming,  14  Dec, 
1878,  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ 

A  building  Society  incorporated  un- 
der E.  S.  L.  C.  c.  69  may  borrow,  when 
authorized  so  to  do  by  its  By-Laws,— and 
it  may  make  a  promissory  note  in  ac- 
knowledgment of  such  a  liability, — and 
in  absence  of  a  special  pleading  denying 
the  authority  of  the  officers  to  make 
such  note,  and  that  it  was  given  for  value 
it  will  be  presumed  that  the  officers 
were  authorized  to  make  it,  and  that 
it  was  given  for  value.  La  SociiUde 
Construction  du  Canada  &  La  Banque 
Nationale.  M.  Judgment  confirming, 
16  March  1880.  Sir  A,  A.  Dorion  C.  J., 
Monk,  Eamsay,  Cross,  Caron  JJ.  24  J. 
226,  3  Leg.  News  130. 

A  lease  by  a  Telegraph  Company  of 
all  its  lines  for  97  years,  at  a  fixed 
annual  rent,  the  lessees  to  have  control 
of  the  rates  for  transmision  of  messages, 
etc.,  was  held  to  be  legal,  their  being  a 
clause  in  the  charter  giving  the  com- 
pany power  to  let,  convey  or  otherwise 
part  with  their  estate,  real,  personal  or 
mixed.  The  Montreal  Telegj-ah  Com- 
pany &  Low.  M.  Judgment  reversing, 
19  Sep.  1883.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Eamsay,  Cross,  Baby,  JJ.  The 
Chief  Justice  and  Eamsay  J.  dis.  Rep. 
6  Leg.  News  327. 

A  railway  company  was  authorized 
to  issue  a  second  quantity  of  deben- 
tures when  45  miles  of  their  road  was 
finished,  and  that  then  these  new  de- 
bentures would  rank  with  those  pre- 
viously issued.  The  new  debentures 
were  issued  before  the  road  was  finished 
and  the  holders  of  the  first  issue  of  de- 
bentures claiming  on  monies  belonging 
to  the  railway  company,  contended 
that  these  second  debentures  were 
illegally  issued.  On  the  part  of  the  Cor- 
poration of  Quebec,  holder  of  the 
second  debentures,  it  was  contended 
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that  the  forty-five  miles  were  so  nearly 
finished  as  to  be  a  substantial  fulfil- 
ment of  the  requirement,  and  that  a 
Statute  of  the  Province  of  Quebec  had 
impliedly  affirmed  that  the  forty-five 
miles  were  finished. 

Held  in  this  Court,  that  a  special 
power,  the  exercise  of  which  was  to 
diminish  the  rights  of  others,  must  be 
closely  followed,  and  that  where  it  was 
a  thing  to  be  done,  before  the  power 
was  exercised,  it  must  be  done  effect- 
ually. Also  that  the  proof  of  the  pie- 
amble  of  a  private  bill  did  not  go 
beyond  the  purposes  of  the  act,  and 
did  not  amount  to  a  legislative  declara- 
tion of  the  existence  of  a  fact  generally. 
Corporation  of  the  City  of  Quebec  & 
The  Quebec  Central  Railway  Co.  Q. 
Judgment  confirming,  8  Oct.  1883.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Tessier,  J.  dis.  In  the 
Supreme  Court  this  judgment  was  re- 
versed- 

A  foreign  corporation  may  be  sued 
at  any  place  in  Lower  Canada  where  it 
has  an  office  for  the  transaction  of 
business.  So  where  a  foreign  corpora- 
tion has  an  office  for  the  sale  of  sleep- 
ing car  tickets,  at  Montreal,  the  Com- 
pany was  rightly  impleaded  in  an 
action  for  damages  for  unlawfully  ex- 
pelling the  Plaintifi',  holder  of  a  sleep- 
ing car  ticket  issued  by  the  com- 
pany, from  one  of  their  sleeping  cars, 
and  thus  compelling  him  to  travel  to 
Montreal  without  the  accommodation 
to  which  he  was  entitled.  The  New 
York  Central  Sleeping  Car  Co.  &  Dono- 
van. M.  Judgment  confirming,  27  May, 
1882. 

The  fine  which  a  corporation  may  be 
condemned  to  pay  under  Article  1025 
C.  C.  P.,  should  be  ordered  to  be  paid 
one  half  to  the  crown  and  one  half  to 
the  petitioner.  The  Montreal,  Portland 
&  Boston  Railway  Co.  &  Hatton.  M. 
Judgment  modified,  24  March,  ]  885.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Eep.  M.  L.  E.  I.  Q.  B. 
351.  8  Leg.  News  274. 

A  member  of  an  incorporated  Ben- 
evolent   Association    must    have    due 
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notice  given  him  before  he  can  be  ex- 
pelled for  non  payment  of  dues. 

A  writ  of  mandamus  will  be  ordered 
to  issue  to  restore  the  expelled  member 
subject  to  payment  being  made  by 
him  of  arrears  due  to  the  Society. 
Lapierre  &  L' Union  St.  Joseph,  M. 
Judgment  reversing  21  December, 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Reported 
21  J.  332,  1  Leg.  News  39.  Reversed  ui 
Supreme  Court.  4  S.  C.  R.  164. 

Members  of  a  corporate  body  were 
expelled  from  the  meeting  rooms  of 
the  Society.  They  retired  and  met  in 
another  place,  and  organized  them- 
selves for  objects  similar  to  those  of  the 
association,  taking  a  new  name.  The 
trustees  were  among  this  number.  On 
an  action  by  the  old  association  calling 
on  the  trustees  to  a  account,  it  was 
held,  by  the  Court  of  Review  that  of  the 
members  who  had  taken  a  new  name 
represented  the  old  association,  and 
that  having  accounted  that  association 
they  were  discharged.  Court  Mount 
Royal,  No.  5694  &c.,  &  Boulton  &  al., 
M.  Judgment  confirming  22  November, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  Ramsay,  J., 
dissenting. 

COSTS. — In  French,  costs,  taken 
generally,  are  called  d4pens  de  I'action. 
Frais  is  sometimes  used  to  express 
a  particular  item  of  costs,  as,  faux  frais, 
''frais  prSjudiciaux."  (Ord.  1667,  T. 
XII,  art,  3,  1  Jousse  148)  art.  29  C.  C, 
which,  however,  would  more  properly 
have  been  called  d£pens.  Frais  is 
also  used  as  a  generic  word  to  express 
all  kinds  of  costs,  as  in  article  1042  C 
P.  C. 

Costs  were  not  given  by  the  common 
law  of  either  England  or  France, 
although  known,  to  the  Roman  law.  The 
first  English  statute  that  gave  costs  was 
the  statute  of  Grlocester,  6  Edw.  1, 
(1267)  2  Inst.  279  and  288.  In  France, 
the  Ord.  of  Charles  VII  in  1324,  V. 
Denisart,  vo.  Depens.  The  curious  will 
find  a  paragraph  •'  Peines  des  tSmSraires 
plaideurs  sous  Justinian  "  in  Bonjean, 
T.   des  actions,    2,  577.     He  gives  a 


Ill 


COSTS 


COSTS 


m 


reference  to  all  the  earlier  texts  on  the 
subject. 

Our  law  on  the  subject  of  costs  arises 
principally  out  of  the  Ord.  of  1667.  It 
is  in  these  words. 

"  Toute  partie,  soit  prinoipale  ou  in- 
tervenante,  qui  succombera  meme  aux 
renvois,  declinatoires,  evocations  ou 
reglemehts  de  juges,  sera  condamnee 
aux  depens  indefiniment,  nonobstant  la 
proximite  ou  autres  qualites  des  par- 
ties ;  sans  que  sous  pretexte  d'equite 
partage  d'avis,  ou  pour  quelqu'autre 
cause  que  oe  soit,  elle  en  puisse  etre 
dechargee.  Defendons  a  nos  cours  de 
parlement,  grand  conseil,  cours  des 
aides,  et  autres  nos  cours ;  requetes  de 
notre  hotel  et  du  palais,  et  a  tous 
autres  juges,  de  prononcer  par  hors  de 
covus  sans  depens.  Voulons  qu'ils 
soient  taxes  en  vertu  de  notre  presente 
ordonnance,  au  profit  de  celui  qui  aura 
obtenu  definitivement,  encore  qu'ils 
n'eussent  pas  ete  adjuges,  sans  qu'ils 
puissent  etre  nioderes,  liquides  ni  re- 
serves." Titre  XXXI,  art.  i. 

This  ordinance  was  published  at 
Quebec,  November  7,  1678,  E.  and  C, 
vol.  1,  p  106.  See  also  Jugements 
et  deliberations  du  conseil  souverain 
de  la  Nouvelle  France,  Tom.  2,  p.  262. 
The  remonstrance  was  as  follows  : 

"  Sur  le  dit  titre,  que  parce  qu'en  ce 
pays  il  est  difficile  d'etre  bien  conduit 
dans  les  affaires  par  de  bons  avis,  ce 
qui  cause  souvent  qu'on  s'engage  a 
plaider  mal  a  propos,  le  conseil,  sous  le 
bon  plaisir  du  roi,  se  reservera  la  facul- 
te  de  prononcer  sur  les  depens  avec 
mure  deliberation,  et  selon  1' exigence 
des  cas,  sans  s'arreter  a  present  a  tout 
ce  qui  est  dans  le  dit  titre,  qui  regarde 
plus  les  procureurs  et  les  avocats  qui 
ne  sont  point  etablis  dans  ce  pays,  que 
les  parties,  lesquelles,  par  la  diligence 
du  conseil,  ne  souffrent  point  par  la 
longueur  des  procedures ;  que  rare- 
ment  on  adjuge  des  depens  pour  les 
voyages  et  sejours,  et  que  le  conseil 
continuera  ce  qu'il  a  pratique  jusqu'a 
present  de  ne  faire  tomber  autant  qu'il 
sera  possible  en  taxe  de  depens,  que 
les  expeditions  des  arrets,  significations 


d'iceux,  commandements,  sommations, 
saisies  et  executions ;  et  que  les  juges 
royaux  et  subalternes  suivront  I'article 
trente-trois  du  dit  titre."  Ed.  and  Ord., 
vol.  1,  p.  200. 

This  remontrance  virtually  left  the 
costs  to  the  discretion  of  the  court,  and 
the  law  of  Canada  and  that  of  England 
are  therefore  in  this  matter  similar,  v. 

CRIMINAL  LAW. 

Costs  are  in  the  discretion  of  the  Court 
adjudicating,  and  unless  given  on  an 
erroneous  principle  a  condemnation  to 
costs  will  not  justify  an  appeal.  Molson 
&  Griffin.  M.  Judgment  confirming, 
June  1874.  Dorion  C.  J.,  Tasohereau, 
Eamsay,  Sanborn,  Loranger  JJ. 

Where  the  Defendant  is  condemned 
to  pay  costs,  the  Court  of  Appeal  will 
not  interfere  to  qualify  how  the  cost 
are  to  be  taxed,  and  to  say  whether 
the  Attorneys  fees  are  included.  Mc- 
Kenna  et  al.  &  Vandal.  M.  Judgment 
confirming,  21  February  1884.  Sir  A.  A. 
Dorion.  C.  J.,  Monk,  Ramsay,  Gross, 
Baby  JJ. 

A  judge  of  the  Superior  Court,  may, 
in  his  discretion  allow  fees  to  counsel 
on  an  arbitration  to  fix  the  indemnity 
to  be  paid  for  lands  taken  by  a  railway 
company  43  and  44  Vic,  c.  43,  S.  9  par. 
20  and  37.  The  Montreal  &  Sorel  Rail- 
way Company  &  Vincent  et  al.  M. 
Judgment  confirming,  24  November 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ. 

Where  a  defendant  in  an  action  of 
damages  which  has  been  dismissed 
with  costs,  causes  an  immoveable  be- 
longing to  the  Plaintiff  to  be  taken  in 
execution  and  sold  by  the  Sheriff,  he 
has  a  right  to  be  collocated  by  privilege 
on  the  proceeds  of  sale  for  his  costs  of 
suit  as  well  as  for  the  costs  subsequent 
to  judgment.  Tansey  &  Beihune  et  al. 
M.  Judgment  confirming,  25  January 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby  JJ.  Ramsay  J.  dis- 
senting. Reported  8  Leg.  News,  133.  M. 
L.  R.  I.  Q.  B.  28. 

A  party  successful  in  a  suit  was  con- 
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demned  to  pay  costs,  and  he  appealed 
from  so  much  of  the  judgment  as  con- 
demned him  to  costs.  The  Court  of 
Appeal  will  not  readily  touch  a  judg- 
ment for  costs,  or  interfere  with  any 
special  order  as  to  costs,  unless  the 
order  be  evidently  against  principle 
and  justice.  OrosMe  &  Blacklock.  M. 
Judgment,  27  January  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ. 

A  judgment  allowing  a  pension  ali- 
meniaire  will  be  reformed  but  without 
costs,  the  point  not  being  taken  by  the 
Defendant.  Kinghorough  &  Pound.  Q. 
Judgment.  2  March,  1878.  Dorion,  C. 
J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Eep.  1  Leg.  News  115.  4  Q.  L.  E.  11. 

In  an  action  of  damages  in  the  Supe- 
rior Court  for  a  large  amount  $400,  and 
to  reconstruct  fences,  judgment  went 
in  favour  of  Plaintiff  for  $50  and  full 
costs  of  action.  The  Court  of  Review 
held  this  was  an  excessive  adjudica- 
tion as  to  costs,  and  reversed  the  judg- 
ment as  to  costs.  The  Court  of  Queen's 
Bench  refused  to  interfere  and  the  ap- 
peal was  dismissed  each  party  paying 
his  own  costs.  Les  Sceurs  de  la  Congre- 
gation Notre-Dame  &  La  Corporation 
de  Ste-Oun^gonde.  M.  15  June  1882. 
Sir  A.  A.  Dorion,  Baby  J  J. 

Where  costs  have  been  awarded  on 
a  false  principle,  the  judgment  will  be 
reversed  in  appeal.  So  where  PlaintiflF 
goes  to  evidence  on  his  whole  case  re- 
gardless of  admissions  made  by  Defend- 
ant, which  admissions  are  not  a  con- 
fession of  judgment  within  the  terms  of 
Art.  94  C.  C.  P.,  and  only  recovers  what 
Defendant  by  his  plea  admitted  to  be 
due,  the  costs  of  the  contestation  should 
fall  on  PlaintiflF,  and  if  the  Defendant 
be  condemned  to  pay  such  costs  the 
judgment  will  be  reformed  in  appeal 
with  costs.  Potilin  et  al.  vs.  Provost. 
M.  Judgment.  December  1875.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  JJ. 
Ramsay,  J.  dis. 

A  Defendant  was  foreclosed  by  de- 
fault to  answer  faits  et  articles  and 
moved  to  have  the  default  taken  off.  This 
appUcation  was  refused  by  the  Court 


below  and  judgment  given  against  the 
interrogatories  being  taken^ro.  confes- 
sis.  He  appealed;  the  judgment  of  the 
Superior  Court  was  reversed  as  to  the 
refusal  to  allow  the  Defendant  to  answer, 
and  he  was  permitted  to  answer  the  in- 
terrogatories on  payment  of  costs  in  the 
Superior  Court  depuis  ety  compris  l ins- 
cription au  mSrite  and  each  party  pay- 
ing his  own  costs.  Mc  Greevy  &  Gagni. 
Judgment  4  June,  1880.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Ramsay,  J.,  dis.  as  to  the  question  of 
costs  in  appeal.  Appellant  was  right 
in  the  appeal. 

When  a  party  is  condemned  under 
the  provisions  of  an  Act  which  is  ultra 
vires,  goes  to  appeal,  and  during  the 
appeal  an  Act  is  passed  by  the  legisla- 
lature  having  authority  over  the  subject, 
which  Act  deprives  the  Appellant  of 
his  rights,  he  may  be  condemned  to 
pay  costs.  McClanaghan  &  St.  Ann's 
Mutual  Building  Society.  .Judgment.  4 
February  1880.  Dorion  C.  J.,  Monk, 
Ramsay,  Cross, .  JJ.  Ramsay,  J.,  dis.  as 
to  question  of  costs.  Appellant  was 
right  at  the  commencement  of  the  ac- 
tion, and  it  is  a  violation  of  principle  to 
condemn  the  party  in  the  right  to  pay 
costs.  Expoit  facto  legislation  does 
not  merit  special  favour.  Rep.  3  Leg. 
News,  61,  24  J.  162. 

Action  on  a  lost  promissory  note.  The 
judgment  went  for  Plaintiff  in  first  in- 
stance for  the  amount  with  costs.  In 
review  the  judgment  was  modified  so 
as  to  deprive  Plaintiff  of  his  costs.  He 
appealed.  M.  Judgment  in  review  con- 
firmed. Bayard  v.  McMartin  et  al.  14 
June,  1878.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.    Rep.  23,  J.  211, 

9  Rev.  Leg.  689. 

Where  the  Respondant  validly  desists 
from  so  much  of  the  judgment  in  his 
favour  as  is  erroneous  the  costs  of  all  sub- 
Sequent  proceedings  wiU  be  on  the 
Appellant.  Chaloner  &  Poitras.  Q. 
Judgment,  5  June,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 

10  Rev.  Leg.  499. 

Where  a  respondent  has  desisted 
from    a  judgment    without  tendering 


175 


COSTS 


COSTS 


m 


costs,  the  appeal  will  be  dismissed 
with  costs  of  both  Courts.  Belleau  & 
Guay.  Q.  Judgment,  1  Dec,  1874.  Do- 
rion,  C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  JJ.  Hep.  4,  Q.  L.  B.  91. 

When  an  obligation  mentions  no 
place  of  payment,  the  debt  is  payable 
at  the  Defendants,  and  when  the  cre- 
ditor sues,  without  demand,  and  the 
debtor,  with  his  plea  setting  up  absence 
of  demand,  tenders  the  amount  due, 
the  action  will  be  maintained  without 
costs.  Rodrigue  &  Grondin.  Judgment 
confirming,  6  December,  1874.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.  Rep.  6,  Rev.  Leg.  643. 

When  a  sum  of  money  is  payable  on 
demand,  with  interest,  and  the  Defen- 
dant pays  into  Court  after  return,  when 
there  is  no  previous  demand,  the  Plain- 
tiff will  be  condemned  to  pay  costs. 
Besrosiers  &  Boiullard.  M.  Judgment 
confirming,  3  February,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ. 

Lorsqu'il  n'y  a  pas  d'endroit  fixe  j)ar 
I'obligation,  la  demande  de  paiement 
doit  etre  faite  par  le  creancier  au  domi- 
cile du  debiteur,  (C  C.  art.  1152)  sans 
que  ce  dernier  soit  tenu  d'avertir  le 
creancier  quand  il  sera  pret  a  payer. 
Beaudry  &  Barheau.  M.  Judgment 
confirming,  15  Feb.,  1881.  .Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
"  '  y,  JJ.  Rep.  1  Dec.  d'A.  268. 


In  an  action  on  a  note  en  brevet 
payable  on  demand,  cost  will  be  given 
against  Plaintiff  if  there  be  no  previous 
demand,  and  if  Defendant  confesses 
judgment  on  the  return  of  the  action 
without  contestation  and  brings  the 
money  into  court  it  is  not  necessary 
for  the  debtor  to  prove  he  was  ready 
to  pay  when  the  note  fell  due.  Dorion 
&  Benoit,  M.  Judgment  confirming  15 
May,  J  879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  JJ.  Rep.  2  Leg. 
News  171. 

A  promissory  note  was  made  payable 
at  Plaintifl''s  house,  but  subsequently 
Plaintiff  gave  the  note  to  his  Attorney, 
and  it  was  not  in  his  hands  to  return  it 


to  Defendant,  who,  on  suit,  without 
any  demand,  paid  the  money  into 
court  with  his  plea.  Seld  debtor  was 
not  Hable  for  the  costs  of  the  action. 
Lessard  &  Genesi,  Q.  Judgment  con- 
firming 8  Oct.,  1883.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Baby,  JJ. 

Either  party  is  entitled  to  demand 
homage,  and,  in  case  of  its  being 
refused  by  the  other  party,  the  costs  of 
the  suit  if  succesful  will  be  borne  by 
the  party  refusing  to  be  bound.  Liihy 
&  Wyman,  M.  Judgment  confirming 
March,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Ramsay,  Belanger,  JJ. 

The  Defendant  who  resists  the  bor. 
nage  will  be  condemned  to  the  costs  of 
the  action.  Grenier  &  al,  &  Giroux,  Q. 
Judgment  confirming  ri  Sep.,  1877.  Sir 
A.  A.  Dorion,  0.  J.,  Monk,  Ramsay, 
Tessier,  JJ. 

Where  the  Defendant  does  not 
acquiesce  in  the  demand  for  bomage, 
but  pleads  special  matter  to  avoid 
homage,  he  will  be  compelled  in  case 
of  failure  to  substantiate  his  preten- 
tions, to  pay  all  the  costs.  Burland  & 
Macdonald.  Judgment  confirming  Sep., 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  J.J. 

Where  the  Defendant  in  an  action  of 
homage  contests  the  action  unsuccess- 
fully he  will  be  condemned  to  pay  the 
costs;  but  the  costs  of  6omfliff«willbe 
borne  equally  by  the  parties.  Bouffard 
&  Nadeau,  Q.  Judgment  confirming  5 
June,  1876.  Dorion,  C.  J.,  Monk,  Earn- 
say,  Sanborn,  Tessier,  JJ.  Rep.  8  Eev. 
Leg.  321. 

The  costs  of  an  uncontested  action 
en  homage  shoud  be  at  the  joint  charge 
of  the  parties.  Loiselle  &  Faradis,  K 
Judgment  reversing  20  Feb.,  1881.  Sir 
A.  A,  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Rep.  1  Dec.  d'A.  264. 

Distraction  of  costs  was  awarded  to 
the   Appellant's  Attorney  by  a  judg- 
ment of  the  Circuit  Court.    This  judg;- 
ment  was  confirmed  in  Appeal  witn . 
costs  to  the  Appellant. 
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Held : — ^That  to  an  execution  by  the 
Appellant,  the  Respondent  could 
oppose  in  compensation  a  claim  he  had 
against  the  Appellant's  Attorney  to 
the  extent  of  the  costs  in  the  Circuit 
Court,  for  which  distraction  of  costs 
had  been  allowed,  but  not  for  those  in 
appeal,  which  were  awarded  to  the 
Appellant.  Logan  &  Kilgour,  M.  Judg- 
ment reversing  21  Dec,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  .IJ.  Ramsay,  J.,  dis.  Rep.  3  Dec. 
d'A.  336. 

Where  the  Respondent  has  delayed 
the  making  of  the  transcript  by  any 
act  of  his,  he  will  not  be  allowed  costs 
of  his  motion  to  reject  the  appeal  for 
want  of  a  transcript.  Frigon  &  Parent, 
M.  Judgment  March,  1874.  Tascliereau, 
Ramsay,  Sanborn,  Lor^nger,  JJ. 

Appellant  had  appeared  too  late  and 
moved  to  be  allowed  to  file  a  regular 
appearance.  Respondent  also  moved 
to  have  the  irregular  appearance  reject- 
ed. Respondents  motion  was  rejected 
without  costs,  and  appellant  was  allow- 
ed to  file  a  regular  appearance  on  pay- 
ment of  the  costs  of  his  motion.  Biclde 
&  Richard,  Q.,  1  December,  1877. 

Where  there  is  an  error  of  procedure 
in  which  both  parties  have  participated 
the  one  ultimately  successful  will  not 
be  allowed  the  costs  arising  from  his 
own  neglect.  So  where,  under  the  36 
Vic,  c.  12,  sects.  1  and  3,  a  party  has 
not  made  any  declaration  to  the  effect 
that  he  did  not  abandon  his  right  of 
appeal  to  this  Court  in  case  the  judg- 
ment in  Review  should  be  unfavorable 
to  him,  the  appeal  will  be  dismissed  on 
motion,  but  inasmuch  as  Respondent's 
motion  was  not  made  until  after  the 
factums  were  both  filed.  Respondent 
will  not  be  allowed  costs  of  his  factum. 
Boy  on  &  Perron,  Q.  Judgment  8  Sep- 
tember, 1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ. 

Where  the  successful  party  omits  to 
move  for  costs  in  appeal  until  the  term 
following  that  in  which  judgment  was 
rendered,  distraction  will  be  granted, 
unless   the   party  condemned   to   pay 


shows  that  the  costs  have  been 
paid.  The  Water  Works  Company  of 
Three  Rivers  &  Dostaler,  Q.  Judgment 
8  June,  1874.  Monk,  Taschereau,  San- 
born, Ramsay,  JJ.  Rep.  18  J.  196. 

Where  it  appears  that  the  parties 
have  agreed  to  a  settlement  in  order 
to  deprive  the  Attorney  of  one  of 
them  of  his  costs,  the  Court  will  con- 
demn the  party  to  whose  favour  the 
settlement  seems  to  be  made  to  pay 
costs.  Thus  where  it  seems  a  wife  has 
been  induced  by  her  husband  to  dis- 
continue a  suit  en  separation  de  corps 
et  de  Mens,  the  husband  will  be  con- 
demned to  pay  costs.  Montrait  &  Wil- 
liams. M.  Judgment  confirming,  De- 
cember 17,  1879.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Ramsay, 
dis.  as  to  this  motive.  Rep.  3  Leg.  News 
10,  21  J.  144. 

The  Petitioner,  Appellant  to  the 
Privy  Council,  prayed  to  be  allowed  to 
withdraw  his  deposit  inasmuch  as  the 
appeal  to  the  Privy  Council  had  been 
dismissed  without  costs.  The  Petition 
was  rejected  on  the  ground  that  the 
deposit  was  security  for  the  condemna- 
tion to  costs  as  well  those  in  the 
Court  below  as  in  the  Privy  Council. 
Lemoine  &  Lionais.  M.  Judgment,  22 
June  1871.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier  JJ. 
Rep.  22  J.  23. 

The  non-payment  of  costs  on  an  in- 
cidental proceeding  in  a  suit  cannot 
entitle  the  party  to  whom  the  costs  are 
due  to  a  stay  of  proceedings  until  the 
costs  are  paid.  Cutting  &  Jordan.  M. 
Judgment  confirming,  13  Feb.  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Belanger  JJ.  Rep.  19  J.  139. 

An  action  on  a  promissory  note  with- 
drawn subject  to  costs.  New  action  on 
same  note,  transferred  to  another, 
without  costs,  plea  of  litispendence. 
Reld  plea  bad.  Martin  &  St-Pierre. 
Q.  Judgment  reversing,  7  Oct.  1882. 
Sir  A.  A.  Dorion  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby  JJ. 

CRIB  BITING.  V.   Vice  redhibitoire. 
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CRIimNAL  LAW. 

§1.  Abduction. 

§  2.  Amendment. 

§  3.  Areest  op  judgment. 

§  4.  Assault. 

§  5.  Bail. 

§  6.  Banking  Act. 

§  7.  Battery. 

§  8.  Certiorari. 

§  9.  Confession. 

§  10.  Conspiracy. 

§  11.  Conviction. 

§  12.  Coroner's  inquest. 

§  13.  Enquete. 

§  14.  Evidence. 

§  15.  Extradition. 

§  16.  Fraudulent  appropriations. 

§  17.  Habeas  corpus. 

§  18.  Indictment. 

§  19.  Jury. 

§  20.  Larceny. 

§  21.  Libel. 

§  22.  License  act. 

§  23.  Manslaughter. 

§  24.  Mistrial. 

§  25.  Motion  to  quash. 

§  26.  Murder. 

§  27.  Necessary  food,  &c. 

§  28.  New  trial. 

§  29.  Perjury. 

§  30.  Rape. 

§  31.  Eeserved  case. 

§  32.  Speedy  trial  act. 

§  33.  Trial. 

§  34.  Vagrancy. 

§  35.  Venue. 

§  36.  Verdict. 

§  37.  Writ  of  error. 

§  1.  Abduction — On  an  indictment 
for  abducting  a  girl  under  the  age  of 
16,  where  it  appeared  that  the  girl  had 
left  her  guardian's  house  for  a  parti- 
cular purpose  with  his  sanction,  that 
she  did  not  cease  to  be  in  his  pos- 
session, within  the  meaning  of  the 
Statute  32  and  33  Vict.,  cap.  20,  sec.  56. 
The  Queen  &  Mondelei,  M.  Judgment 
19  April,  1877.  Eamsay,  J.  Eep.  21  J. 
154. 

§  2.  Amendment  v.  Indictment. 

§  3.  Arrest  of  Judgment  v.  Reserved 
case. 


§  4.  Assault  V.  No. 
No.  14. 


7 — V.  Evidence 


§  5  Bail. — The  Court  will  not  bail  a 
prisoner  accused  of  shooting  with  intent 
to  murder,  if  the  evidence  be  positive 
and  strong  against  the  prisoner.  Hx- 
parte  Cheevers.  Q.  Judgment,  June, 
1880.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ. 

When  the  oflfence  charged  is  a  felony, 
such  as  shooting  with  intent  to  murder, 
and  the  testimonj^  against  the  prisoner 
is  positive,  bail  will  be  refused.  Exp. 
Michael  Cheevers.     Quebec,  June  1880. 

§  6.  Banking  Act In  an  indictment 

of  a  cashier  under  sec.  62  of  the  Banking 
Act  of  1871,  for  having  unlawfully  and 
willfully  made  a  willfully  false  and  de- 
ceptive statement  in  a  return  respec- 
ting the  affairs  of  the  bank,  it  is  not 
necessary  to  allege  that  the  return  re- 
ferred to  was  one  required  by  law  to  be 
made  by  the  accused,  or  that  any  use 
was  made  by  him  of  such  return,  or  to 
specify  in  what  particulars  the  return 
was  false. 

The  enumeration  in  the  indictment 
of  several  alleged  false  statements  con- 
stitutes but  one  count,  and  a  general 
verdict  is  sufficient  if  the  statement  be 
shown  to  be  false  in  any  one  of  the 
particulars  alleged. 

It  is  not  necessary  to  allege  in  the  in- 
dictment that  the  false  statement  was 
made  with  intent  to  deceive  or  mislead.' 
The  Queen  vs.  Cott^  M.  Judgment,  19 
March,  1877.  Sir  A.  A.  Dorion,  C.J., 
Monk,  Ramsav,  Sanbom,  Tessier,  JJ. 
Rep.  22  J.  141. " 

The  Banking  Act  of  1871  required 
monthly  statements  of  the  affairs  of 
Banks  to  be  made  to  the  government, 
signed  by  the  president  or  other  officer, 
and  the  form  of  return  prescribed  cer- 
tain headings  under  which  the  liabili- 
ties and  assets  should  be  classed.  The 
defendant,  a  bank  president,  was  in- 
dicted for  making  a  wilfully  false  and 
deceptive  return,  the  falsity  of  the  re- 
turn consisting  in  the  improper  classifi- 
cation  of  the    assets    and    liabilities. 
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First,  large  sums  borrowed  by  the  de- 
fendant's bank  from  other  banks,  and 
for  which  deposits  receipts  were  given, 
were  classed  as  "  other  deposits  payable 
after  notice  or  on  a  fixed  day  ;''  second- 
ly, demand  notes  were  classed  as  ''  bills 
and  notes  discounted  and  current;" 
and,  thirdly,  overdrafts  were  also 
classed  as  "  notes  and  bills  discounted 
and  current." 

Held  : — lo.  The  question  as  to  whe- 
ther the  items  firstly  and  secondly 
mentioned  had  been  improperly  classi- 
fied was  a  question  of  fact  for  the  jury 
and  not  one  of  law  for  the  Court. 

2o.  As  to  the  item  thirdly  mentioned, 
as  matter  of  law,  an  over-draft  is  not 
current,  and  the  classification  of  over- 
drafts under  the  heading  of  "  notes  and 
bills  discounted  and  current"  was  pro- 
perly held  by  the  presiding  judge  to  be 
illegal. 

3o.  The  instruction  to  the  jury,  that 
wilful  intent  to  make  a  false  return 
may  be  inferred  by  the  jury  from  all 
the  circumstances  of  the  case  proved 
to  their  satisfaction,  was  correct. 

4o.  When  no  application  has  been 
made  for  a  new  trial,  and  the  question 
whether  a  new  trial  should  be  granted 
has  not  been  reserved,  the  Court  sitting 
in  appeal  and  error  will  not  make  an 
order  for  a  new  trial,  when  the  convic- 
tion is  quashed.  Seff.  vs.  Hincks.  M. 
Judgment,  20  December,  1879.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Eep.  24  J.  116. 

§  7.  Battery  v.   Evidence  No.  14. 

§  8.  Certiorari  v.  Coeonek's  inquest. 
Habeas  Corpus. 

An  order  having  been  granted,  under 
32  &  33  Vict.,  c.  29,  s.  11  (1869),  chang- 
ing the  place  of  trial  from  Quebec  to 
Montreal,  and  ordering  that  the  inquest 
and  all  the  proceedings  had  before  a 
coroner  should  be  transmitted  to  the 
Court  of  Queen's  Bench  at  Montreal, 
and  such  order  for  transmission  of  in- 
quest having  been  obeyed ;  a  writ  of 
certiorari  to  produce  the  return  of  pro 


ceedings  before  a  judge  of  the  Court  of 
Q.  B.  in  Chambers,  in  order  that  the 
inquest  may  be  quashed  for  illegality, 
is  unnecessai'y,  and  a  petition  presented 
in  Chambers,  praying  for  the  issue  of 
such  writ  of  certiorari,  will  not  be 
granted.  The  Queen  &  Brydges.  M. 
Judgment  in  chambers,  11  March,  1874. 
Ramsay,  J.  liep,  18  J.  94. 

§  9.  Confession  v.  Evidence. 

§  10.  Conspiracy  v.  Evidence,  Indict- 
ment. 

§  11.  Conviction. — When  a  conviction 
includes  costs  for  the  arrest,  commit- 
ment and  conveyance  of  a  party  to 
gaol,  and  the  statute  prescribes  that 
no  other  costs  shall  be  charged  by  any 
attorney,  officer,  constable  or  any  other 
officer  of  justice  than  those  mentioned 
in  schedule  4,  and  there  is  no  schedule 
4,  the  prisoner  will  be  discharged.  Exp. 
Archambault.  M.  Judgment  discharg- 
ing prisoner  in  chambers,  9  Feb.,  1880. 
Kamsay,  J.  5  Leg.  News  50,  10  Rev. 
Leg.  211. 

The  License  Act  of  Quebec  (1878), 
sect.  71  establishes  a  special  penalty 
for  certain  infractions  of  the  law  in 
territory  "  municipally  organized." 
It  being  a  public  Act  by  a  proclamation, 
issued  under  the  authority  of  a  public 
Act,  that  the  territory  named  is  muni- 
cipally organized,  the  correct  name  of 
the  territory  is  sufficient,  without  any 
substantive  allegation  that  the  territory 
is  municipally  organized.  Exp.  Ar- 
chambault. M  Judgment  in  chambers, 
9  Feb.,  1880.  Ramsay,  J.  Rep.  10  Rev. 
Leg.  211,  3  Leg  News,  50. 

The  Court  will  not  presume  that  Sault 
St.  Louis  was  a  "  land  set  apart  or  re- 
served for  Indians,"  unless  it  be  set 
forth  in  the  complaint,  and  so  where  a 
party  was  convicted  before  the  Police 
Magistrate  for  having :  "  within  the 
space  of  six  months  from  the  lime  that 
the  offence  herein  mentioned  was  com- 
mitted to  wit,  on  the  9th  day  of  Sep.,  in 
the  year  aforesaid  at  Sault  St-  Louis  afore- 
said in  the  district  aforesaid  in  theProv. 
of  Quebec,  and  Dominion  of  Canada,  un- 
lawfully and  knowingly  kept  a  house 
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wherein  intoxicating  liquor  to  wit; 
whiskey,  was  sold  contrary  to  the  Sta- 
tute &c.,"  the  prisoner  was  discharged. 
Exp,  Assonhalisson.  M.  Judgment.  Q. 
B.  Or.  side,  discharging  prisoner,  Oct., 
1876. 

Under  the  licence  amendment  act  of 
1874,  37  Vict.  c.  3  sect.  II.— Actions  or 
prosecutions  for  offences  commited 
against  the  licence  law,  may  be  brought 
by  any  private  individual,  and  a  convic- 
tion at  the  suit  of  A.  B.,  deputy  revenue 
officer,  is  good,  as  the  prosecution  was 
by  and  in  the  name  of  a  private  indivi- 
dual. 

It  is  not  necessary  by  the  conviction 
to  condemn  the  defendant  to  pay  the 
costs  of  the  warrant  of  commitment, 
nor  those  for  conveying  defendant  to 
gaol,  as  this  is  ordered  by  Consolidated 
Statutes  of  Canada,  c.  1 03,  ss.  62  and  69. 
■Exparte  Oclcslayer.  Judgment,  7  Dec, 
1880.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Bep.  1  Dec.  d'Ap.  99. 

If  the  statute  under  which  a  person 
is  convicted  distributes  the  fine  in  posi- 
tive terms,  it  is  not  necessary  that  the 
commitment  should  take  notice  of  the 
conviction,  nor  need  it  say  to  whom 
costs  are  payable.  Exp.  Assonkalisson. 
M.  Judgment,  Oct.  1876. 

The  charge  was  that  petitioner  being 
"  a  loose  idle  and  disorderly  person" 
for  that  the  said  R.  W.  on  the  6th  day 
of  June  instant,  at  the  said  city  of 
Montreal  did  indecently  expose  his 
person,  to  wit,  his  private  parts  in  a 
vacant  lot  of  ground  adjoining  St.  Denis 
street  in  the  said  city,  so  as  to  be  seen 
from  the  said  street.  It  was  contended 
that  the  exposure  must  be  in  a  street, 
road'  public  place  or  highway.  The 
French  version  is  very  clear ;  the  words 
are  y  expose.  The  English  version  is 
not  clear.  The  Court  adopted  the  ver- 
sion most  favorable  to  the  prisoner. 
The  conviction  was  quashed.  Uxp. 
Walter.  M.  Judgment  quashing  con- 
viction. 

The  conviction  is  that  petitioner  be- 
ing a  vagrant,  loose,  idle  and  disorderly 
person,  within  the  meaning  of  the  sta- 


tute, &c.,  for  that  the  said  P.  S.  on  the 
llth  day  of  Sep.  inst.,  at  the  said  city, 
did  cause  a  disturbance  in  Hypolite 
street,  in  the  said  city,  by  cursing  and 
swearing,  and  by  using  insulting  lang- 
uage, being  then  and  there  drunk,  <fec. 

Where  a  person  is  condemned  by  a 
magistrate  acting  under  the  32  and  33 
Vic,  c  32,  ss.  2,  3,  for  an  aggravated  as- 
sault, to  pay  a  fine  of  $100  and  to  six 
month  imprisonment  with  hard  labow, 
there  is  excess  of  jurisdiction,  inasmueh 
as  the  statute  only  authorizes  the  double 
penalty  of  fine  and  imprisonment,  which 
does  not  include  hard  labour ;  and  the 
prisoner  was  discharged  on  habeas  cor- 
pus. Exparte  Burns.  Q.  Judgment,  6 
Dec,  1873.  Badgley,  Monk,  Taschereau, 
Ramsay,  JJ. 

A  Statute  (32  and  33  Vic,  c.  28)  em- 
powered a  magistrate  to  sentence  a 
person  convicted  to  imprisonment  with 
or  without  hard  labour  for  two  months,  : 
or  by  a  fine  not  exceeding  $85.  or  by 
both  such  fine  and  imprisonment.  By 
an  amending  Act  (37  Vic,  c  43)  it  is 
provided  that  "  the  term  for  which  any 
offender  may  be  sentenced  to  impri. 
sonment  under  the  Act  of  1869,  ishere- 
by  extended  to  six  months."  The  ma- 
gistrate sentenced  petitioner  to  the 
tine  of  $.50  and  to  imprisonment  for  six 
months,  witli  hard  labour.  The  majority 
of  the  Court  interpreted  the  amending; 
Act  to  mean  that  the  imprisonmefifc 
there  mentioned  was  that  of  the  pre-' 
vious  Act,  and  that  it  was  only  the  term 
that  was  extended. 

The  32  and  33  Vic,  c  32,  s.  17,  em- 
powers the  magistrate  to  imprison  any 
one  convicted  of  keeping  a  disorderly 
house  "  with  or  without  hard  laboui'for 
any  period  not  exceeding  six  months, 
or  may  condemn  him  to  pay  a  fine  not 
exceeding,  with  the  costs  in  the  case 
$100,  or  to  both  fine  and  imprisonment 
not  exceeding  the  said  period  and 
sum."  The  magistrate  sentenced  the 
petitioner  to  the  full  amount  of  $100 
and  to  imprisonment  "  with  hard 
labour.  The  court  distinguished  the 
case  from  that  of  Exp.  Williams  as  in 
this  case  the  variation  was  not  depend- 
ing upon  an  amendment,  and  it  could 
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not  be  presumed  here  that  the  legis- 
lature meant  at  the  same  moment  to 
express  that  imprisonment  meant 
either  imprisonment  with  hard  labour, 
or  without  it.  Exp.  Somers,  M.  Judg- 
ment Q.  B.,  Cr.  side,  quashing  convic- 
tion. Eamsay,  J. 

§  12.  Coroner's  inquest An  impro- 
per finding  of  a  Coroner's  inquest  may 
be  quashed  on  a  rule. 

A  Coroner's  inquisition  is  identical 
with  an  indictment,  and  the  omission 
of  the  words  "  feloniously  "  and  "  slay  " 
in  an  inquisition  of  manslaughter  is 
fatal. 

The  managing  director  of  a  Railway 
Company  is  not  liable  to  indictment 
for  manslaughter  by  reason  of  the 
omission  to  do  something  which  the 
company  was  not  bound  to  do  by  its 
charter,  though  he  had  personally  pro- 
mised to  do  It.  Exp.  Brydges,  M.  Judg- 
ment Q.  B.,  Cr.  side,  9  Ap.  1874.  Eam- 
say, Sanborn,  JJ.  Eep.  18  J.  141. 

§  13.  Enquete  v.  Perjury,  No.  29. 

Witnesses  failed  to  appear  to  depose 
in  a  criminal  prosecution  against  the 
prisoner.  They  were  not  to  be  found  in 
the  country  and  the  father  and  mother 
of  the  witnesses  deposed  that  the  wit- 
nesses did  not  wish  to  appear  and  that 
they  had  received  a  telegram  saying 
they  were  in  New  York. 

Held,  that  absence  was  what  it  was 
necessary  to  establish,  under  31  and  32 
Vic,  cap.  30,  sec.  30,  and  that  this 
could  be  proved  by  evidence  that  the 
parties  were  not  present,  and  could  not 
be  found  at  their  domicil  or  usual  place 
of  abode.  The  testimony  of  the  High 
Constable,  uncontradicted,  established 
the  absence,  and  the  deposition  of  the 
absent  witnesses  might  be  read.  Bee/. 
V.  Beriau,  M.  10  May,  1878.  Eamsay,  J. 

The  prisoner  was  tried  for  rape,  and 
in  cross-examination  the  complainant 
wasasked questions  tendingto  elicit  the 
fact  that  she  previously  had  con- 
nection with  other  men.  The  Court 
refused  to  allow  the  questions  to  be 


put,  but  reserved  the  point.  Heff.  v. 
LaliberU,  Q.  Judgment  maintaining 
the  ruling  ."i  Dec,  1876.  Monk,  Eamsay, 
Sanborn,  Tessier,  J  J.  Eamsay,  J.,  dis.  (1) 

Evidence  of  a  general  deficiency  in 
the  books'  of  a  clerk,  alone,  will  not 
support  an  indictment  for  larceny.  The 
Queen  &  Olass,  M.  Judgment  quashing 
conviction  June,  1877.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Sanborn,  Tessier, 
J  J . 

But  a  clerk  in  a  bank  may  be  con- 
victed of  embezzlement,  on  proof  of  a 
general  deficiency  supported  by  evi- 
dence of  unlawful  appropriation,  though 
no  precise  sum  paid  by  any  particular 
person  is  proved  to  have  been  taken. 
The  Queen  v.  Glass,  M.  22  Dec,  1877. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  .JJ.  Monli,  J.,  dis.  Eep. 
1  Leg.  News  41. 

An  indictment  for  manslaughter  may 
be  maintained  on  evidence  of  an 
assault  where  there  is  no  battery.  Beg. 
V.  Dugal,  Q.  Judgment  5  Dec,  1878. 
Dorion,  C.  J.,  Monk,.  Eamsay,  Tessier, 
Cross,  JJ.  Dorion,  C.  J.  Cross,  J.,  dis. 
Eep.  4  Q.  L.  E.  350. 

On  a  trial  for  perjury  evidence  of  a 
conspiracy  by  extra-judicial  confession 
by  prisoner's  sister  is  illegal,  and  where 
such  evidence  is  admitted,  and  the- 
prisoner  is  convicted,  the  verdict  will 
be  held  bad.  Beg.  v.  Quay,  Q.  Judg- 
ment 7  September,  1874.  Dorion,  C.  J., 
Taschereau,  Eamsay,  Sanborn,  JJ.  Eep. 
18  J.  306. 

§  15.  Extradition  v.  Extradition. 

§  16.  Fraudulent  appropriation.  — 
The  "  power  of  attorney  "  32  and  33 
Vic,  cap.  21,  must  be  a  written  power, 
and  evidence  of  a  verbal  power  will  not 
bring  the  accused  within  the  scope  of 
the  act.  Beg.  &  Chouinard,  Q.  Judg- 
ment 8  September,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ.  Eeported  4  Q.  L.  E.  220. 


(1)  Note. — In  the  Supreme  Court  this 
iudgaieiit  was  reversed  and  the  prisoner  dis- 
charged. 1  S.  C.  Kfip.  117. 
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§  17.  Habeas  corpus — When  a  writ 
of  habeas  corpus  has  been  refused  by 
the  Court  of  Queen's  Bench  in  term, 
and  no  valid  grounds  being  set  up  by 
the  petitioner  for  his  discharge,  he  is 
not  precluded  from  presenting  a  new 
petition.  Exp.  Williams.  M.  Judg- 
ment, 18  March,  1875. 

A  writ  of  habeas  corpus,  on  good 
cause  shown,  may  be  granted  the  pri- 
soner moving  to  be  allowed  to  proceed 
in  forma  pauperis.  Exparte  Louise 
Gournote.  M.  Judgment,  11  Sep.,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  J.T.  Rep.  19  J.  336. 

A  writ  of  habeas  corpus  will  be  re- 
fused if  applied  for  so  late  in  the  term 
that  it  could  not  be  disposed  of  in  the 
term.  Exparte  FranMin.  C.  S.  L.  C, 
c.  95,  s.  9,  31  Car.  II  c.  2,  s.  18.  Dec, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay.  Sanborn,  JJ. 

An  afladavit  in  support  of  an  appli- 
cation for  a  writ  of  habeas  corpus 
stating  that  in  so  far  as  deponent 
knows  the  facts  they  are  true  is  value- 
less. And  if  on  the  return  to  a  writ  of 
habeas  corpus  it  appears  that  the  party 
having  the  custody  of  the  person  for 
whom  the  petition  was  presented,  is 
the  person  to  whom  the  writ  is  address- 
ed, the  return  will  be  considered  in- 
sufficient. Exp.  McCarthy.  M.  Judg- 
ment, 26  Feb.,  1875.  In  chambers. 
Ramsay,  J. 

On  a  petition  for  habeas  corpus  com- 
plaining of  an  illegal  commitment, 
there  should  be  a  copy  of  the  commit- 
ment, or  an  affidavit  that  it  was  applied 
for  and  refused.  Exp.  Pollock.  M. 
Judgment,  November,  1881.  Sir  A.  A. 
Dorion,  C^  J.,  Tessier,  Cross,   Baby,  JJ. 

A  writ  of  habeas  corpus  being  granted, 
the  Court  of  Queen's  Bench  will  not 
order  a  certiorari  to  issue  to  bring  up 
the  record  before  the  justice  to  see 
whether  the  evidence  is  sufficient  to 
commit.  Exp.  Na/rbonne.  22  December, 
1879.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Monk,  J.,  dis.  Rep. 
3  Leg.  News  14.  25  J.  330,  10  Rev. 
Leg.  63. 


A  district  magistrate  acting  under 
the  speedy  trial  act,  acts  as  a  court  of 
record  for  all  the  purposes  of  the  trial, 
and  the  proceedings  connected  there- 
with or  relating  thereto,  although  he 
does  not  retain  the  record,  but  files  it 
in  the  court  of  general  sessions,  really 
before  this  court  in  the  rural  districts. 
Being  a  court  of  record  his  judgment 
cannot  be  enquired  of  on  habeas  corpus. 
It  may  on  writ  of  error  which  the  Court 
of  Queen's  Bench  has.  by  Statute, 
authority  to  grant,  as  also  it  has,  as  an 
incident  of  its  general  powers,  the 
right  to  issue  a  certiorari  to  bring  up 
the  record.  Exp.  O'Eane,  M.  Judgment 
quashing  -writ  ot  habeas,  corpus.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
.JJ. 

The  judgment  of  a  Superior  Court  of 
law  will  not  be  interfered  with  on  the 
return  to  a  writ  of  habeas  corpus,  and 
so  a  writ  of  habeas  corpus  in  order  to 
discharge  prisoner  from  custody,  on 
the  ground  that  the  prisoner  was 
sentenced  to  a  punishment  not  autho- 
rized by  law,  will  be  refused  by  the 
Court  of  Q.  B.  Ex  parte  McGrafh. 
Judgment  Sep.,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

Where  a  prisoner  has  been  con- 
demned to  a  punishment  greater  than 
the  law  allows  by  a  magistrate  or  other 
inferior  tribunal,  he  will  be  discharged 
on  habeas  corpus.  Ex  parte  Burns,  Q. 
Judgment  6  Dec,  1873.  Badgley,  Monk, 
Taschereau,  Ramsay,  JJ.  v.  Conviotid% 

§  18.  Indictment.  —  An  indictment 
not  signed  by  the  Attorney  General  for 
the  Province  of  Quebec,  but  by  the 
clerk  of  the  crown,  and  found  by  the 
grand  jury  with  the  foreman's  endorse- 
ment, is  sufficiently  authenticated. 
Regina  &  Regnier,  M.  Judgment  on 
reserved  case. 

An  indictment  may  be  in  the  French 
language  and  the  words  "  les  juris  dt 
notre  Souveraine  Dame  la  Seine  d4- 
clarent,'^  is  equivalent  to  "  The  jurors, 
for  Our  Sovereign  Lady  the  Queen 
PRESENT."  The  Queen  &  Chouinard,  Q- 
Judgment  8  Sep.,  1874.  Dorion,  C.  I, 
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Monk,  Tascliereau,  Ramsay,  Sanborn, 
JJ.  Rep.  4  Q.  L.  R.  220. 

Where  an  indictment  for  wounding 
with  intent  averred,  in  the  first  count, 
with  intent  feloniously,  willfully,  and 
of  his  malice  aforethought  the  said  A. 
B.  to  kill  and  murder,  and  in  the 
second  count,  loith  intent  to  commit 
murder, — the  second  count  materially 
differed  from  the  first. 

The  crime  charged  in  the  second 
count  viz.,  wounding  with  intent  to 
commit  murder,  was  thus  described  in 
the  words  of  section  ]  0  of  32-33  Vict., 
chap.  20. 

By  said  section  10  that  crime  was 
made  different  in  nature  from  what  it 
was  at  common  law,  and  a  severe 
penalty  was  attached  to  it. 

'So  objection  having  been  taken  to 
the  (second)  count  until  after  verdict, 
the  count  was  sufficient. 

It  was  not  necessary  to  aver  in  the 
indictment  in  what  manner  the  defend- 
ant had  wounded  the  prosecutor.  The 
Queen  &  Deery,  M.  Judgment  on  a 
reserved  case  IS  Dec,  1874.  Dorion,  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
bom,  J  J.  Monk,  Ramsay,  J  J.,  dis.  Rep. 
26  J.  129. 

The  words  "  feloniously  and  of  his 
malice  aforethought  "  were  omitted  in 
the  averment  of  the  intent,  in  a  count 
of  an  indictment  for  wounding  with 
intent  to  murder.  Held,  that  the  count 
was  insufficient  and  that  the  offence 
was  not  described  in  the  words  of  the 
Statute.  The  Queen  &  Bulmer,  M.  Judg- 
ment quashing  conviction  18  November, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Cross,  Baby,  JJ.  Reported  5  Leg.  News 
287. 

The  defendant  was  indicted  under 
section  25,  32  and  33  Vict.,  cap.  20,  for 
that  he,  "  on  the  7th  day  of  April,  1879, 
at  the  City  of  Montreal,  etc.,  then  being 
the  husband  of  one  Bridget  Doyle,  his 
wife,  and  then  being  legally  liable  to 
provide  for  the  said  Bridget  Doyle  as 


his  wife  as  aforesaid  necessary  food  and 
clothing  and  lodging,  unlawfully,  wil- 
fully and  without  lawful  excuse  did 
neglect  and  refuse  to  provide  the  same, 
against  the  form  &c."  The  judge  of  ses- 
sions reserved  the  two  following  ques- 
tions :  1st.  Whether  the  capacity  of  pro- 
viding on  the  part' of  the  defendant 
should  have  been  alleged.  2nd.  Whether 
the  neglect  or  refusal  to  provide  for  his 
wife,  should  have  been  alleged  to  be 
of  a  nature  to  endanger  her  life,  or  to 
permanently  injure  her  health.  Held, 
that  the  indictment  being  in  the  words 
of  the  Statute  was  sufficient.  The  Queen 
&  Smith,  M.  Judgment  21  June,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

The  Defendant  was  indicted  under 
section  25,  32  and  33  Vict.,  cap.  20,  for 
that  she  on  the  5th  day  of  January, 
1879,  then  being  the  mistress  of  a  cer- 
tain girl  called  Marie,  her  servant,  her 
maiden  name  being  unknown,  of  the 
age  of  eight  years,  did  unlawfully,  and 
maliciously  do  grevious  bodily  harm  to 
the  said  Marie,  whereby  the  health  of 
the  said  Marie  was  permanently  injured. 
At  the  trial  it  was  proved  that  the 
child's  name  was  Marie  Vincent,  and 
that  she  was  not  the  servant  of  the  de- 
fendant. In  face  of  this  evidence,  the 
offence,  as  laid,  could  not  be  proved, 
and  motion  to  amend  being  made  the 
learned  Chief  Justice  ordered  the  in- 
dictment to  be  amended  by  striking 
out  the  words  "  then  being  mistress  of" 
and  "  her  servant,  her  maiden  name 
being  unknown,"  and  by  adding  after 
the  name  "  Marie"  the  name  of  Vin- 
cent in  the  three  places  where  the 
name  ■'  Marie"  occurs.  The  trial  pro- 
ceeded on  the  indictment  so  amended, 
and  the  prisoner  was  found  guilty  of  a 
common  assault.  The  prisoner  was 
sentenced  to  three  months  imprison- 
ment, but  in  passing  sentence  the 
learned  Chief  Justice  reserved  two 
questions  :  First,  whether  the  amend- 
ment was  justifiable  ;  second,  whether 
the  verdict  for  assault  ought  to  be 
maintained.  The  Court  held  the  con- 
viction to  be  right.  The  Queen  vs. 
Bissonnetie.  M.  Judgment  confirming, 
20  June,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
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Sect.  8  of  the  perjury  Act  (32  &  33 
Vic,  o.  23)  enacts  that  "  any_  person 
accused  of  perjuiy  may  be  tried,  con- 
victed and  punished  in  any  district, 
county  or  place  where  he  is  apprehend- 
ed or  is  in  custody."  L.  was  indicted  in 
the  District  of  Beauharnois  for  perjury 
committed  in  the  District  of  Montreal ; 
there  was  no  averment  in  the  indict- 
ment that  the  defendant  had  been  ap- 
prehended or  in  custody,  or  that  he 
was  in  custody  at  the  time  of  the  find- 
ing of  the  indictment.  The  defendant 
neither  demurred  nor  moved  to  quash, 
but  after  verdict  moved  in  arrest  of 
judgment  on  the  ground  that  there  was 
no  averment  in  the  indictment  of  his 
having  been  apprehended  or  in  custo- 
dy. The  sitting  judge  dismissed  the 
motion  in  arrest  of  judgment,  but  re- 
served the  point  so  raised. 

Held : — That  the  indictment  was  de- 
fective, that  the  defect  was  one  which 
could  not  be  amended  and,  consequent- 
ly, was  not  cured  by  verdict,  and  that 
the  judgment  be  arrested  and  the 
defendant  discharged.  The  Queen  & 
Lynch.  M.  Judgment  on  reserved  case 
arresting  judgment  on  verdict,  22 
March,  1876.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  Eep-  22, 
J.  187,  7  Rev.  Leg.  553. 

On  a  motion  to  quash  an  indictment 
for  perjury  (1)  that  there  were  no 
words  to  show  the  jurisdiction  of  the 
eourt  as  in  the  Lynch  case  (22  J.  187, 
7  Eev.  Leg.  553),  (2)  that  there  were 
two  distinct  charges  of  perjury  in  the 
indictment,  (3)  that  the  word  "  know- 
ingly "  is  omitted,  (4)  that  it  does  not 
appear  that  the  perjury  was  in  any 
judicial  proceeding. 

Held:  the  venue  is  Montreal,  and 
the  pequry  is  alleged  to  have  taken 
place  there,  therefore  Lynoh's  case 
dont  apply.  Including  two  charges  of 
perjury  in  the  same  indictment  would 
not  be  ground  for  quashing  the  indict- 
ment ;  but  as  a  matter  of  fact  the  two 
false  statements  were  in  the  same 
deposition,  and  under  one  oath  ;  there- 
fore there  were  not  two  false  oaths  but 
one.  As  regards  the  word  "  knowingly," 
the  indictment  follows  the  statutory 
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form  and  it  is  therefore  declared  by 
law  to  be  sufficient.  On  the  last  ground 
the  terms  of  the  statute  are  sufficiently 
followed.  The  Queen  v.  Bain,  M.  .Judg- 
ment rejecting  motion,  16  Ap.  1877.  Q. 
B.,  Cr.  side,  Ramsay,  J. 

Note  a  similar  judgment  was  render- 
ed the  same  day  in  the  case  of  The 
Queen  &  Bownes. 

On  motion  to  quash  an  indictment, 
held:  That  putting  words  in  brackets 
does  not  vitiate  an  indictment,  if  with- 
out such  words  the  indictment  would 
be  sufficient.  That  the  prisoner  may 
be  indicted  as  clerk,  although  it  be 
admitted  he  was  a  cashier.  It  is  a 
question  for  the  jury  whether,  in  fact, 
the  prisoner  was  a  clerk,  by  whatever 
name  he  was  designated,  and  the  court 
will  not  presume  that  a  person  styled 
"  cashier  "  cannot  be  a  clerk. 

In  an  indictment  for  larceny,  it  is 
not  necessary  to  state  the  particular 
coin  or  note  alleged  to  have  been 
stolen. 

An  indictment  for  the  taking  and 
applying  to  his  own  use  certain  pro- 
perty of  the  Hochelaga  Bank,  to  wit 
"  75  shares  of  the  stock  of  the  Montreal 
Telegraph  Company  "  is  sufficient ;  as 
there  is  nothing  in  the  law  to  declare 
that  a  bank  may  not  have  a  proprietary 
interest  in  such  shares.  The  Queen  & 
Paquet,  M.  Judgment  Q.  B.,  Cr.  side, 
22  April,  1879.  Ramsay,  J.  Rep.  2  Leg. 
News  140. 

An  indictment  for  conspiracy  setting 
forth  that  the  defendants  "  being  evil- 
disposed  persons  and  wickedly  devising 
and  intending  to  obstruct  and  prevent 
the  mayor  and  municipal  councillors  of 
the  municipality  of  the  said  parish  of 
St  Constant  from  exercising  their 
municipal  functions,  and  fulfflling  their  ^ 
municipal  duties,  on  the  7  th  day  oj 
December,  1874,  did,  amongst  them: 
selves  and  with  other  persons  to  the 
jurors  unknown,  conspire,  combine, 
confederate  and  agree  together."  The 
indictment  then  set  up  some  overt 
acts,  omitting  the  word  "  unlawful "  to 
qualify  the  acts,  and  concluded  thus : 
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"  the  whole  for  the  illegal  and 
oppressive  purpose  of  forcing  upon  the 
said  Mayor  and  Councillors  a  Secretary- 
Treasurer,  whom  they  had  dismissed 
from  office."  The  majority  of  the  court 
held  this  indictment  sufficient,  on  writ 
of  error.  Defoij  &  The  Queen,  M.  Judg- 
ment 21  June,  1S77.  Monk,  Ramsay, 
Tessier,  Siootte,  Belanger,  JJ.  Monk, 
Ramsay,  JJ.,  dis.  Were  of  opinion  that 
"  unlawful  "  was  not  a  nece.-^sary  word 
in  the  body  of  an  indictment  for  mis- 
demeanour and  that  the  overt-act  of  a 
conspiracy  was  not  necessarily  unlaw- 
i'ul ;  but  that  the  indictment  was  bad 
owing  to  there  being  no  definite  alleg- 
ation as  to  the  object  of  the  conspiracy. 

On  motion  to  quash  the  indictment 
it  will  be  amended  to  avoid  possible 
difficulty,  by  adding  tlie  words,  "  a 
body  corporate  "  after  the  name  of  a 
corporation  created  by  a  public  statute, 
although  it  seems  to  be  unnecessary. 
The  Queen  &  Paquet,  M.  Judgment  Q.B., 
Cr.  side,  22  April,  1878.  Ramsay,  J.  Rep. 
2  Leg.  Xews  HO.  r.  Banking  xIctNo.  6. 

§  19.  Jiirij Where  the  jury  sworn 

to  try  im  indictment  for  forgery,  a 
felony  by  statute,  is  allowed  to  go  at 
large,  the  trial  will  be  held  to  be  null. 
The  Queen  &  Deiiick.  Judgment  June, 
1879.  Dorion,  C.  J.,-  Monk,  Ramsay, 
Tessier,  Cross,  J.l.  Rep.  2  Leg.  JScws 
214. 

On  a  trial  foi'  forgeiy  the  panel  of 
petit  jurors  returned  by  the  sheriff', 
contained  the  names  of  Robert  Grant 
and  Robert  Crane.  The  name  of  Robert 
Grant  was  called  from  the  panel  as  one 
of  the  jury,  and  Robert  Grant,  as  was 
supposed,  went  into  the  box,  and  was 
duly  sworn  as  Robert  Grant  without 
challenge.  The  prisoner  was  convicted. 
Before  the  jury  left  the  box,  it  was  dis- 
covered that  Robert  Crane  had  by 
mistake  answered  to  the  name  of 
Robert  Grant,  and  that  Robert  Crane 
was  really  the  person  who  served  on 
the  jury.  Held,  that  the  conviction  is 
bad,  the  prisoner  not  having  had  an 
opportunity  to  challenge  Robert  Crane. 
The  Queen  v.  Feore,  Q.  Judgment  on 
reserved  case  setting  verdict  aside  8 
June,  1877.     Sir  A.  A.   Dorion,   C.   J., 


Monk,  Ramsay,   Sanborn,   Tessier,  JJ. 
Rep.  3  Q.  L.  R.  210. 

The  record  showed  that  on  the  trial 
of  the  indictment  the  judge  discharged 
the  jury  after  they  were  sworn,  in  con- 
sequence of  the  disappearance  of  a 
witness  for  the  Crown,  and  the  prisoner 
was  remanded.  On  a  writ  of  error, 
Jield,  that  the  judge  had  a  discretion  to 
discharge  the  jury,  which  a  Court  of 
error  could  not  review  ;  that  the  dis- 
charge of  the  jury  without  a  verdict 
was  not  equivalent  to  an  acquittal ;  and 
that  the  prisoner  might  be  put  on  trial 
again.  Jones  &  The  Queen.  M.  17  Sep., 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  .JJ.  Rep.  3  Leg.  News 
309,  1  Deo.  d'A.,  100. 

Where  to  obtain  six  jurors  speaking 
the  language  of  the  defence  (EngUsh) 
the  list  of  persons  speaking  that  lang- 
uage was  called,  and  several  ordered  by 
the  Crown  to  stand  aside  ;  and  the  six 
English  jurors  being  sworn,  the  clerk 
re-commenced  to  call  the  panel  alter- 
nately from  the  lists  of  jurors  speak- 
ing the  English  and  French  languages, 
and  one  of  them  previously  ordered  to 
stand  aside  was  again  called,  held,  that 
the  previous  ''  stand  aside"  stood  good, 
and  needed  not  be  withdrawn  till  the 
panel  was  exausted.  Regina  vs.  Dou- 
gall  et  al.  M.  Judgment,  22  September, 
1 874.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ.     Rep.  18  J.  242. 

The  right  of  the  Crown  to  tell  jui-or.s 
to  "  stand  aside"  exists  for  misdemean- 
ours as  well  as  for  felonies.  The  Queen 
vs.  Dougall  ei  al.  M.  Judgment.  Q.  B., 
Cr.  side,  II  Ap.  1874.  Ramsay,  .J.  Rep. 
18  J.  85. 

§  20  Larceny An  unstamped  pro- 
mise to  pay  is  a  valuable  security,  and, 
in  the  hands  of  the  maker,  is  such  pro- . 
perty  as  to  be  the  subject  of  larceny. 
Beg.  vs.  Scott.  Judgment,  22  June, 
1877.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  JJ.  Dorion,  C.  J.,  &  Sanborn, 
J.  dis.  Rep.  21  J.  225.  S.  was  indicted, 
tried  and  convicted  for  stealing  a  note 
for  the  payment  and  value  of  iS258,33, 
the  property  of  A .  McCI  and  another. 
The  evidence  showed  that  the  promis- 
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soiy  note  in  question  was  drawn  by  A. 
McC.  and  C.  K.,  and  made  payable  to 
Scott's  order.  The  said  note  was  given 
by  mistake  to  S.,  it  being  supposed  that 
the  sum  of  $258.33  was  due  liim  by  the 
drawer,  instead  of  a  less  sum  of  SI 75. 
The  mistake  being  immediately  dis- 
covered, S.  gave  back  the  note  to  the 
drawers,  unstamped  and  unindorsed,  in 
exchange  for  another  note  of  175.  An 
opportunity  oocuring,  S.  afterwards,  on 
the  same  day,  stole  the  note  ;  he  caused 
it  to  be  stamped,  indorsed  it,  and  tried 
to  collect  it. 

Held:  On  appeal  reversing  the  judg- 
ment of  the  Court  of  Queen's  Bench, 
tliat  S.  was  not  guilty  of  larceny  of  "  a 
note"  or  of"  a  valuable  security"  with- 
in the  meaning  of  the  Statute,  and  that 
the  oifence  of  which  he  was  guilty  was 
not  correctly  described  in  the  indict- 
ment. 2  S.  C.  Kep.  349. 

Evidence  of  a  general  deficiency  will 
not  alone  support  an  indictment  for 
larceny  or  embezzlement.  There  must 
be  some  proof  of  a  taking,  that  is  that 
certain  money  went  into  the  hands  of 
the  prisoner.  Queen  &  Glass.  M. 
Judgment,  June,  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
But  a  clerk  in  a  bank  may  be  convicted 
of  embezzlement,  on  proof  of  a  general 
deficiency  supported  by  evidence  of 
unlawful  appropriation,  though  no  pre- 
cise sum  paid  by  any  jDarticular  person 
is  proved  to  have  been  taken.  Queen  & 
Glass.  M.  J udgment,  22  Dec,  1 877.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Monk,  J.  dis.  Rep.  1  Leg 
News  41. 

§  20.  Larceny  v.  Evidence. 

§  21 .  Libel — On  a  trial  on  an  indict- 
ment for  libel,  the  defendant  cannot 
plead  or  prove  the  truth  of  the  libel. 

The  English  Act  of  1792,  32  Geo.  Ill, 
c.  60,  is  in  force  in  Canada,  and  con- 
sequently it  is  for  the  jury  to  say 
whether  under  the  facts  proved  there 
is  libel,  and  whether  the  defendant 
published  it. 

On  a  trial    for    libel,    acts    of    the 


defendant  immediately  after  the  pu- 
blication may  bo  proved,  in  order  to 
show  that  there  was  no  malice. 

The  existence  of  rumours  cannot  be 
proved  in  justification  of  the  libel.  The 
Queen  v.  Douyall  &  al.,  M.  Q.  B.,  Cr, 
side.  Judgment,  11  Ap.,  1874.  Ramsay, 
J.,  18  J.  85. 

§  21 License  Adv.  Conviction. 

If  a  person  gives  another  drink, 
with  the  intention  to  do  him  an  injury 
and  he  dies,  it  will  be  manslaughter  ; 
und  if  the  intention  be  to  kill  him,  it 
will  be  murder.  The  Queen  &  Boutet, 
Q.  Charge  to  the  jury  Q.  B.,  Cr.  side, 
Oct.,  1883.  Ramsay,  J. 

§  23.  Manslaughter  v.  Evidence. 

§  24.  Mistrial  v.  Jury. 

§  25.  Motion  to  quash  v.  Indiotmext. 

§  26.  Murder  v.  Manslaughter. 

§  27.  Necessary  food. — ^In  an  indict- 
ment under  32  and  33  Victoria,  c.  20, 
s.  25,  it  is  not  necessary  to  allege  that 
uy  the  refusal  and  neglect  of  the 
efendant  to  supply  the  necessary 
food,  etc.,  to  his  wife,  her  life  had  been 
endangered  or  her  health  permanently 
injured ;  nor  is  it  necessary  to  make 
proof  to  that  effect.  The  Queen  & 
Scott,  M.  Judgment  confirming  24 
September,  1884.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Reported  7  Leg.  Kews  322. 

§  28.     New   trial A   judge   sitting 

alone  on  the  crown  side  will  not  grant 
a  new  trial  in  a  criminal  case.  The 
Queen  v.  Douqall  &  others,  M.  Judg- 
ment Q.  B.,  Cr.  side,  28  Sep.,  1874. 
Ramsay,  J.   Rep.  7  Rev.  Leg.  578. 

§  29.  Perjury  v.  Evidence. — The  pri- 
soner was  indicted  for  perjury  in  a 
deposition  in  a  civil  suit.  He  was  sworn 
before  the  judge,  who  took  notes  of  the 
evidence,  on  the  25  April,  1873.  The 
case  vras  then  continued  to  the  first 
enqu&te  day,  but  not  proceeded  with, 
till  the  25  AprU,  1874,  a  day  in  term, 
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when  the  deposition  was  continued  at 
length,  and  owned  and  acknowledged 
before  the  prothonotary.  The  alleged 
perjury  was  in  the  last  part  of  the  depo- 
sition. Thf  objection  taken  was,  that 
this  was  only  a  voluntary  statement. 
The  objection  was  held  to  be  well  taken, 
and  the  conviction  was  quashed.  Tke 
Queen  v.  Gibson,  M.  Judgment  quash- 
ing conviction  22  March,  1876.  Dorion, 
0.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Eep.  7  Eev.  Leg.  573. 

Where  the  enquSte  is  taken  under 
art.  284  C.  C.  P.,  there  must  be  a  con- 
sent in  writing  to  render  the  proceed- 
ing regular,  and  a  deposition  taken 
when  there  is  no  such  consent  is  only  a 
voluntary  statement  on  which  perjury 
cannot  be  assigned.  The  Queen  v.  Mar- 
tin, M.  Judgment  10  May,  1876.  Q.  B., 
Cr.  side,  Ramsay,  J.  Kep.  21  J.  15G,  7 
Rev.  Leg.  672. 

§  30.  Rape  v.  Evidence. 

§  31.     Reserved  cases ^The   general 

sessions  of  the  peace  may  reserve  a 
case  for  the  consideration  of  the  Court 
of  Appeal  and  Error.  The  Queen  v. 
Smith,  M.  Judgment  21  June,  J  879.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  2  Leg.  News  223. 

The  defendant  who  has  not  been 
bailed  should  be  present  at  the  hearing 
and  judgment  of  the  case  reserved. 
The  Queen  &  Deery,  M.  Judgment  on 
reserved  case  18  Dec,  1874.  Dorion,  C. 
J.,  Monk  Taschereau,  Ramsay,  Sanborn, 
JJ.  Kep.  26  J.  129. 

In  a  later  case  it  was  held,  that  on 
the  hearing  of  a  reserved  case  it  is  not 
necessary  that  the  prisoner  should  be 
present,  and  he  may  be  kept  locked 
up  in  gaol  to  prevent  his  being  present 
while  his  case  is  being  argued.  The 
Queen  v.  Glass.  The  Queen  v.  Scott,  M. 
Judgment  15  June,  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Monk,  Ramsay.  JJ.,  dis.  Rep.  21  J.  245, 
1  Leg.  JSTews  212. 

A  question  rai-ed  by  motion  in  arrest 
of  judgment  is  a  question  arising  on  the 
trial,  and  properly  reserved.  The  Queen 


V.  Deery,  M.  Judgment  on  reserved 
case  18  Dec,  1874.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ.  Kep. 
26  J.  129. 

•'  Trial,"  within  the  meaning  of  C.  S. 
L.  C,  c.  77,  s.  57,  is  not  terminated 
until  sentence  is  rendered,  and  a 
"  question  which  has  arisen  on  the 
trial "  does  not  necessarily  mean  a 
question  that  was  raised  at  the  trial, 
but  one  that  took  its  rise  at  the  trial  ; 
and  therefore  a  point  not  mentioned 
by  the  defence  may  be  reserved  by  the 
Court.  Reg.  v.  Bain,  M.  Judgment  22 
June,  1877.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ.  Rep.  23  J.  327. 

Where  a  case  reserved  mentioned  a 
motion  in  arrest  of  judgment,  and  set 
forth  the  text  of  the  reasons  in  support 
thereof,  and  reserved  only  the  reasons, 
the  Court,  on  the  appeal  side,  would 
reject  the  motion,  if  it  ought  liot  to  be 
maintained  for  any  of  the  reason  there- 
in contained,  the  jurisdiction  of  the 
Court  for  crown  cases  rese^rved  being 
strictly  limited  to  the  point  reserved. 
The  Queen  &  Beery,  M.  Judgment  on 
reserved  case  18  Dec,  1874.  Dorion,  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.  Rep.  26  J.  129. 

The  non-production  by  the  prosecu- 
tion, on  a  trial  for  perjury,  of  the  plea 
which  was  filed  in  the  civil  suit  where- 
in the  defendant  is  alleged  to  have 
given  false  testimony,  is  not  material, 
where  the  assignment  of  perjury  has 
no  reference  to  the  pleadings ;  but  the 
defendant,  if  he  wishes,  may  in  case 
the  plea  be  not  produced,  prove  its 
contents  by  secondary  evidence. 

It  is  not  essential  to  prove  that  the 
facts  sworn  to  by  the  defendant,  as 
alleged  in  the  indictment,  were  ma- 
terial to  the  issue  in  the  cause  in  which 
the  defendant  was  examined. 

A  reserved  case  may  be  amended  at 
the  request  of  the  defendant,  during 
the  argument  thereon  before  the  full 
Court,  by  adding  the  evidence  taken 
at  the  trial. 

(Following  Reg.  &  Bain.  23  L.  C.  J. 
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."27).  A  new  trial  may  be  ordered  on  a 
reserved  case,  in  misdemeanoui-s,  where 
it  appears  to  the  Court  on  the  evidence 
that  an  injustice  may  have  been  done 
to  the  defendant.  The  Queen  &  John 
Jioss,  M.  Judgment  reversing  27  Sep- 
tember, 1884.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  Baby,  JJ.  Re- 
ported M.  L.  R.  1  Q.  B.  227. 

§  32.  Speedy  Irial  Act  r.  Evidence. 

§  33.    Trial  v.  Jury,  Besekved  Case. 

An  apphcation  to  postpone  a  trial, 

in  consequence  of  the  absence  of  ma- 
terial witnesses,  must  be  supported  by 
special  affidavit  showing  that  the  wit- 
nesses are  material.  T?ie  Queen  v.  Dou- 
gall  &  al.,  M.  Judgment  Q.  B.,Cr.  side, 
Jl  Ap.  1874.  Kamsay,  J.  Rep.  is  .J.  8.5. 

§  34.   Vagrant  c.  Convictiox. 

§  35.  Veinie  v.  Ixdict.mext The  Sta- 
tute 32  and  33  Vic,  cap. 2'.),  sect.  11,  en- 
acts that "  whenever  it  appears  to  the  sa- 
tisfaction of  a  judge  that  it  is  expedient 
to  the  ends  ofj  ustice  that  the  trial  of  any 
person  charged  with  any  felony  or  mis- 
demeanor should  be  held  in  some 
place  other  than  that  in  which  the 
offence  is  supposed  to  have  been  com- 
mitted, or  would  otherwise  be  triable, 
may  order  that  the  trial  shall  be  pro- 
ceeded with  in  some  other  district  or 
place.  The  power  is  purely  discretion- 
ary, and  should  be  used  with  great 
caution,  but  where  the  application  is 
made  on  the  part  of  the  accused,  it 
wUl  be  sufficient  to  justify  such  dis- 
cretion, that  persons  might  be  called 
on  the  jury  whose  opinions  might  be 
tainted  with  prejudice,  and  whom  the 
prisoner  could  not  challenge  The  Queen 
i\  Russell,  M.  Judgment  granting  order 
for  change  of  venue.    Sep.,  1878. 

On  an  application  for  change  of  venue 
from  the  district  of  Three  Rivers,  the 
court  would  not  decide  the  merits  of 
the  application,  without  deciding  that 
the  court  had  or  had  not  jurisdiction. 
No  reason  had  been  given  to  esta- 
blish that  there  was  any  reason  why 
the  judge  or  court  at  Three  Rivers 
should  not  take  cognizance  of  the 
matter,  and  it  would  not  be   a  proper 


exercise  of  the  discretion  of  this  court 
to  grant  the  order  required,  without 
something  to  estabhsh  this.  The  case 
of  Mr.  Brydges  furnishes  no  precedent 
for  the  present  application.  Mr.  Brydges 
was  arrested  in  Montreal,  on  a  Sunday 
morning  on  a  charge  of  constructive 
felony.  He  was  brought  before  Mr. 
;  Justice  Badgley  in  Chambers,  who  in 
j  the  exeicise  of  his  discretion,  granted 
I  the  application  to  change  the  venue  to 
Montreal.  When  the  case  came  before 
him  iMr.  Justice  Ramsay),  the  question 
was  whether  Mr.  Justice  Badgley,  had 
properly  exercised  his  discretion,  and 
he  (Mr.  Justice  Ramsay)  held  that  he 
had  no  authority  to  decide  that.  Exp. 
Corwin,  M.  Judgment  rejecting  the 
apphcation  20  Sep.,  1879.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  24  J.  J  04,  2  Leg.  News 
364. 

Under  sect.  11  of  32  and  33  Vict., 
cap.  2y,  a  judge  of  the  Court  of  Queen's 
Bench,  sitting  in  the  Montreal  District 
may  dii-ectthe  trial  of  a  person  charged 
with  the  commission  of  an  offence  in 
the  Quebec  district  to  take  place  in 
Montreal,  the  power  to  change  the 
venue  not  being  limited  to  a  judge  sit- 
ting in  the  District  where  the  offence  is 
alleged  to  have  been  committed.  Exp. 
Brydges.  M.  Judgment,  Q.  B.,  Cr.  side, 
9  Ap.  1874.  Ramsay,  Sanborn,  JJ. 
Rep.  18  J.  141. 

§  36.  Verdict  v.  Jury. 

§  37.  Writ  of  error ^Error  only  lies 

for  matter  of  record,  so  the  charge  of 
the  judge  will  not  be  ground  of  error, 
as  it  is  not  of  record.  Defoy  &  The 
Queen.  M.  Judgment  21  June,  1877. 
Monk,  Ramsay,  Tessier,  Sicotte,  Belan- 
ger,  JJ. 

On  the  hearing  of  a  AVrit  of  Error 
from  the  Crown  side  of  the  Court,  the 
judge,  who  sat  in  the  proceedings  now 
under  examination  for  error,  is  dis- 
qualified. C.  S.  L.  C.  can.  79,  sects.  4, 
66  &  67.  The  Queen  &  Dougall  et  al 
M.  Judgment  19  March.  Dorion,  C.Jt 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ 
r.  Habeas  Corpus. 
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CROWN  «.  Letters  Patent The  pri- 
vilege of  the  Crown  for  its  claims  over 
those  of  private  competing  creditors  is 
to  be  governed  by  the  Civil  Law  of  the 
Province  of  Quebec,  derived  from  Fran- 
ce, and  not  by  the  law  of  England. 

Under  C.  C.  P.  611,  in  the  absence 
of  any  special  privilege,  the  Crown  has 
a  preference  over  chirographic  credi- 
tors for  deposits  due  to  it  by  a  bank  in 
liquidation.  Regina  &  The  Exchange 
Bank.  M.  Judgment  reversing  2  April, 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Baby,  JJ.  Sir  A.  A.  Dorion,  C. 
J.,  dissenting.  Hep.  M.  L.  E.  I.  Q.  B. 
302. 

CURATOR ^The  father  of  an  inter- 
dicted person  ought  of  right  to  be  ap- 
pointed curator,  in  the  absence  of  any 
grave  objection  to  such  appointnaont, 
even  when  the  majority  of  the  family 
council  thinks  otherwise.  The  insol- 
vency of  the  father  is  not  of  itself  a 
sufficient  reason  to  exclude  him  from 
the  curatorshiiD.  Dufaux  &  Rohillard. 
M.  Judgment  reversing,  27  .January, 
1876.  Dorion,  C.  J.,  Monk,  Kamsay, 
Sanborn,  Tessier,  JJ.  Monk,  J.  Dis. 
Rep.  20  J.  288, 7  Rev.  Leg.  470. 


Un  ourateur  a  une  succession  vacan- 
te  ne  represente  que  la  succession  et 
le  defunt,  et  qu'il  ne  peut  demander  la 
nullite  d'un  aote  fait  par  le  defunt  en 
fraude  de  ses  creanciers.  Cette  action 
n'appartient  qu'aux  creanciers.  Lamar- 
che  &  Pauz4.  M.  Judgment  reversing, 
31  Oct.,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Baby,  JJ.  Rep. 
3  Dec.  d'A.  265. 

When  persons  assume  the  duties  of 
curator  to  an  interdicted  person  and 
the  control  of  his  property,  they  will 
be  responsible  for  their  administration, 
and  accountable  as  if  they  had  been 
regularly  named  curator  to  the  inter- 
dict. 

Where  relatives  of  the  interdicted 
pei'sons  make  an  act  cC accord  by  which 
they  agree  to  maintain  such  interdicted 
person  for  his  revenues,  which  are  not 
large,  nor  more  than  necessary  for  his 
support,  the  heirs  of  the  person  inter- 
dicted will  be  bound  thereby.  Corbeil 
&  St  Aubin  et  al.  M.  Judgment  rever- 
sing, 26  February,  1884.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ. 
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DAMAGES.— "  Every  person  capable 
of  discerning  right  from  wrong  is  res- 
ponsible for  the  damage  caused  by  his 
fault  to  another,  whether  by  positive 
act,  imprudence,  neglect  or  want  of 
skill."  Art.  1053  C.  C. 

A  proprietor  is  liable  to  his  neigh- 
bour for  carrying  on  a  trade  which  cau- 
ses oftensive  odours  and  is  unhealthy, 
by  which  the  value  of  the  neighbour's 
property  is  diminished,  and  this  al 
though  the  business  had  been  esta- 
blished before  the  plaintiiFhad  so  used 
his  property  as  to  make  the  nuisance 
felt.  Si  Charles  &  Douire.  M.  Judg- 
ment confirming,  20  June,  1874.  Tas- 
chereau,  Ramsay,  Sanborn,  Loranger, 
JJ.  Eep,.  18  Jurist,  253. 

Where  a  mill  owner  places  such 
obstructions  in  a  river  Jlottable  though 
not  navigable,  as  will  prevent  other 
persons  using  the  river  to  float  logs,  or 
as  will  render  its  use  more  difficult  for 
that  purpose,  such  mill  owner  may  be 
condemned  to  pay  damages.  McLean 
&  Carlisle  ei  al.  M.  Judgment  revers- 
ing, 21  December,  J  874.  Dorion,  0.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ.  Eep.  19  J.,  276.  Another  action  of 
damages  as  to  the  same  or  a  similar 
construction  at  the  same  place,  was 
instituted,  but  the  evidence  showing 
that  the  pretended  obstruction  did  not 
cause  any  impediment  to  the  floating 
of  logs,  the  action  was  dismissed. 
McBean  &  Carlisle  et  al.  M.  Judgment 
confirming,  22  June,  1878.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross,  J  J. 

Damages  for  stopping  supply  of  water 
to  a  mill.  Brodie  S  Frothingliam.  M. 
Judgment  confirming,  15  June,  1877. 
Dorion,  C.  J.,  Monk,  Eamsay,  Sanborn, 
Tessier,  JJ. 

An  action  of  damages  will  lie  for 
opening  a  water  course  on  a  neighbour's 
property  without  authority.  Dasious  & 
Nolan.    Q.    Judgment    confirming,    4 


March,  1 875.  Dorion,  C.  J.,  Monk,  Eam- 
say, Sanborn,  JJ. 

An  action  for  damages  will  lie  for  an 
illegal  combination  to  prevent  a  party 
carrying  on  business,  as  for  instance 
for  the  builders  and  quarrymen  to 
combine  that  a  certain  contractor  shall 
not  be  allowed  to  purchase  stone  quar- 
ries. Berirand  &  al.  &  Perrault  &  al. 
M.  Judgment  confirming,  June,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Emii- 
say,  Sanborn,  JJ. 

The  purchaser  of  stolen  timber  who 
has  participated  in  the  theft,  either 
before  or  after  the  committing  of  the 
ofience,  is  liable  in  damages  to  the  pro- 
prietor, although  he  may  have  paid  for 
the  wood  he  received.  DeBeavjeu  & 
Pefry.  M.  Judgment  reversing  (as  to 
the  evidence  only,  for  in  the  Court 
below  the  principle  does  not  appear  to 
be  ignored)  September,  1875.  Dorion, 
C.  J.,  Taschereau,  Eamsay,  Sanborn,  JJ. 
Sanborn,  J.  dis. 

All  who  participate  in  an  ofience  or 
quasi-ofl'ence  (delit  ou  quasi-delit)  are 
jointly  and  severally  liable  for  the  loss 
or  injury  resulting  therefrom,  and  there- 
fore persons  who  have  wrongfully  cut 
and  carried  away  wood  which  did  not 
belong  to  them  are  jointly  and  severally 
liable  to  the  owner  for  the  value  thereof. 
Lalonde  &  al.  &  Bilanger.  M.  Judg- 
ment confirming,  17  Dec,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tes- 
sier, Cross,  JJ.  Eep.  24  J.  96,  3  leg. 
News  26. 

A  Priest  is  liable  for  malicious  and 
calumnious  words  used  by  him  in 
preaching  or  otherwise  addressing  Ms 
parishoners  in  Church.  He  is  not  liabltf: 
for  words  used  in  admonishing  his  pa- 
rishoners against  any  notorious  scandal, 
or  attempt  to  alienate  his  parishoners. 
from  their  religious  belief,  although .: 
the  nature  of  the  admonition  inciden- 
tally implies,  but  does  not  expressly 
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formulate,  a  rebuko  against  a  particular 
person. 

A  Priest's  advice  to  a  parishoner  to 
avoid  going  to  a  certain  place  where 
conversation  injurious  to  his  religion  is 
indulged  in,  is  privileged,  and  this 
although  it  may  be  injurious  to  the 
trade  of  the  person  using  or  permitting 
such  language  to  be  used,  and  although 
the  priest  be  aware  that  the  effect  of 
advising  his  parishoners  not  to  frequent 
such  place  will  be  detrimental  to  the 
trade  of  such  person.  Messire  Blan- 
tliard  &  Richer.  ^I.  Judgment  revers- 
ing, 22  March,  I87f>.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
'Sanborn,  J.  dis. 

Where  the  libel  complained  of  is 
only  the  answer  to  personal  and  inju- 
rious attacks,  no  damages  will  be 
allowed.  Beers  &  Bowkers.  Judgment 
oonfirming,  M.  June,  187.5.  Dorion,  C. 
J.,  Monk,  Taschereau,  Eamsay,  San- 
born, JJ. 

The  use  of  the  expressions  dol  and 
fraud  in  an  action  are  not  necessarily 
libellous.  And  an  action  to  set  aside  a 
deed  on  the  ground  of  dol  and  fraud 
is  not  libellous,  if  the  allegations  be 
made  with  propable  cause  and  without 
malice,  although  the  party  making  the 
allegation  fails  in  his  suit  also.  A  com- 
plaint to  the  council  of  the  bar  is  not 
a  libel  even  if  the  complain  t  be  rejected, 
if  it  be  made  with  probable  cause  and 
without  malice.  BartJie  &  Boudrealt. 
Judgment  reversing  Q.  7  .June,  1878. 
Sir  A.  A.  Dorion  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

A  medical  jiractitioner  is  liable  in 
damages  for  maliciously  publishing,  in 
an  action  against  his  patient  for  fees 
for  his  services,  the  nature  of  the  mala 
dy  for  which  such  services  were  rend- 
ered. And  malice  will  be  presumed 
from  the  publication.  H.  &  T.,  Q.  Judg- 
ment reversing,  b  June,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  5  Q.  L  K.  267.  9  Rev. 
Leg.  579.  2  Leg.  News  202. 

In  a  civil  action  for  damages  for 
verbal  slander,   the   truth   cannot    be 
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pleaded  as  a  defence,  unless  it  be  that 
the  occasion  justified  the  statement, 
and  that  there  was  no  malice.  The 
charge  in  the  criminal  law  does  inci- 
dentally affect  the  civil  recourse.  FaJiey 
&  Baxter.  M.  .Judgment  confirming, 
11  Dec,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

If  a  neighbour  builds  on  a  wall  not 
mitoyen,  without  the  consent,  of  the 
owner,  he  will  be  compeltedto  demolish 
the  construction  so  illegally  made  and 
to  pay  damages.  Hart  <fc  al.  &  Joyce. 
M.  Judgment  reversing,  22  June,  1876. 
Sir  A.  A.  Dorion,  C.  J..  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ.  Rep.  8  Rev.  Log. 
209.  Confirmed  Supreme  Court.  1  S.  C. 
Rep.  321. 

Damages  for  assault  will  be  allowed 
a  plaintiff  who  has  been  assaulted, 
although  he  may  have  been  to  blame 
in  using  abusive  and  provocative  words. 
The  right  of  an  hotel-keeper  is  to  put 
a  troublesome  guest  out  of  the  house, 
but  in  so  doing  he  must  justify  having 
used  the  least  violence  possible.  Frencli 
&  Marks.  M.  Judgment  confirming. 
Rep.,  1876.  Dorion,  C.  J.,  Monkj  Ram- 
say, Sanborn,  Tessier,  JJ. 

A  trespass  will  not  justify  an  assault 
of  an  aggravated  character.  So  where 
two  people  preten^l  to  be  legally  en- 
titled to  a  wharf,  and  one  puts  wood 
upon  it.  which  the  other  proceeds  to 
remove  with  a  great  force  of  men,  and 
a  soufBe  ensues,  and  the  owner  of  the 
wood  is  seized  and  severely  beaten,  he 
will  be  entitled  to  recover  damages 
from  his  assaillant.  MetJiot  &  Burke. 
Q.  Judment  confirming,  4  March,  1878. 
Sii'  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  .J.J. 

An  hotel  is  a  place  of  resort  and  it 
is  an  as-ault,  for  which  an  action  of 
damages  will  lie,  for  an  hotel-keeper  to 
reject  a  person,  even  one  not  resident 
in  his  hotel,  by  violence,  when  making 
use  of  the  hotel  in  the  usuah  maimer. 
Hogan  &  al.  &  Dorion.  M  Judgment 
confirming,  28  April,  1882.  Monk,  Ram- 
say, Tessier,  Cross,  Baby,  JJ.  Rep.  2 
Dec.  d'A.  238. 
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The  riverain  ijroprietor  may  recover 
damages  against  the  owner  of  a  raft  for 
mooring  his  raft  opposite  tlie  property 
of  Plaintiff,  and  close  to  the  shore,  not 
being  driven  there  by  stress  of  weather 
or  any  necessity  of  navigation,  and 
leaving  it  there,  so  long  as  to  create  a 
nuisance.  Dunning  &  al.  &  Girouard 
&  al.  M.  Judgment  confirming,  16 
March,  1877.  Dorion.  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  Rep.  9 
Kev.  Leg.  177. 

A  contractor  carrying  out  a  contract 
under  powers  enabling  him  to  expro- 
priate, cannot  violently  dispossess  a  per- 
son of  his  house,  and  he  will  be  liable  in 
damages  for  so  doing,  ff olden  &  Mann. 
M.  Judgment  confirming,  14  Dec,  1877. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Monk  J.  dis.  Eep.  1 
Leg.  News  52. 

I>ama.ges  may  be  recovered  from  the 
employer  of  a  workman,  who  slipped 
while  working  for  Defendant  a  con- 
tractor, on  the  roof  of  a  house,  and  so 
let  fall  a  blunt  instrument,  which 
wounded  Plaintiff  and  caused  him 
serious  damage.  Art.  1054  C.  C. 
Dehlois  &  Gla.ss.  Judgment  confirm- 
ing, 16  March,  ISS7.  JNIonk,  Eamsay, 
Sanborn,  Tessier,  J  J. 

C'ehii  qui,  sans  raisonet  par  pure  ma- 
lice, fait  arreter  quelqu'un,  et  le  fait 
emprisonner  temporairement,  sera  con- 
damne  a  lui  payer  des  dommages. 
Fraser  &  Gagnon.  Q.  Judgment  con- 
firming, 8  May,  1882.  Sir  Aw\.  Dorion, 
C.  J.,  Eamsay,  Tessier,  Cross,  Baby,  JJ. 
Eep.  11.  E.  Leg.  517, 

Where  a  party  misappropriates  mo- 
ney given  him  for  a  special  purpose, 
and  the  lender  lodges  a  crinninal  infor- 
mation against  him,  but  suspends  the 
execution  in  order  to  force  the  offender 
to  a  settlement,  an  action  for  malicious 
prosecution  will  lie.  Loranger  &-  Wil- 
leti.  M.  Judgment  reversing,  22  June, 
1874.  Dorion,  C.  J.,  Taschereau,  Eam- 
say, Sanborn,  Lorange>-,  JJ.  Eamsay, 
Sanborn,  J  J.,  dissenting,  being  of  opi- 
nion that  although  there  was  an  evil 
motive  on  the  part  of  Respondent, 
there  was  piobable  cause,  and  there- 


fore Eespondent  was  not  liable.  Rep 
23  J.  184,  9  Eev.  Leg.  656. 

AVhere  a  party  without  malice  but 
unjustifiably,  arrests  another,  who 
without  going  to  gaol  makes  a  transac- 
tion as  to  the  debt  and  costs,  without 
any  special  reservation  of  his  right  to 
damages  for  false  ariest,  it  will  be  pre- 
sumed that  he  waived  any  such  right 
to  damage.  Lapierre  &  Gagnon.  Q. 
Judgment  reversing,  7  Dec,  1877.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross.  JJ.  Tessier  J.  dis.  Eep. 
8  Eev.  Leg.  727,  1  Leg.  News  32. 

A  woman  unlawfully  appropriated 
some  ice  without  the  intention  of 
stealing,  probably  only  intending  to 
annoy  her  neighbour,  who  prosecuted 
her  for  larceny.  Held,  she  was  not 
entitled  to  recover  damages,  as  the 
prosecutor  had  probable  cause  for  the 
prosecution.  Ryan  &  Lavioletie.  M. 
Judgment  confirming,  14  June,  187S. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tessier,  Cross,  JJ.  Reji.  1  Lea.  News 
289. 

Plaintiff  was  condemned  to  pay  cer- 
tain costs  in  a  jirosecution  before  Jus- 
tices. He  paid  the  costs  to  one  of  the 
Justices,  who  ke23t  the  money.  The 
Plaintiff  was  arrested  for  non-payment. 
Held,  th&t  the  payment  to  the  justice 
was  not  a  sufficient  payment,  and  the 
arrest  being  legal,  the  action  was  dis-  ■ 
missed.  The  Court  of  Appeal  confirmed 
this  judgment.  Bousseau  &  Lanouette. 
Q.  Judgment,  6  March,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ilamsay,  Tessier, 
Cross,  JJ. 

Damages  cannot  be  recovered  against 
a  person  who,  in  good  faith,  arrests  an- 
other under  a  judgment,  although  such 
judgment  be  erroneous.  Langlois  & 
Normandk  al.  Q.  Judgment  confirm- 
ing, 8  Sept.,  1880.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Eep.  C  Q.  L.  R.  102. 

A  public  officer  in  the  discharge  of 
his  duties  seized  a  quantity  of  furs  for 
contravention  of  the  game  Laws,  and 
the  seizure  was  maintained  by  a  magis- 
trate. The  action  goes  on  the  ground 
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that  the  magistrate  exceeded  his  juris- 
diction ;  but  no  steps  were  taken  to 
set  aside  his  decision.  Held,  that  the 
Court  cannot  incidentally  decide  as  to 
the  extent  of  jurisdiction  of  the  magis- 
trate. The  Governor  &  Company  of 
Adventurers  &  J)ecoteau.  Q.  .Judgment 
confirming,  7  May,  1883.  Sir  A.  A.  Do- 
lion,  C.  J.,  Monk,  Eamsav,  Tessier, 
Baby,  JJ. 

Where  a  corporation  is  sued  for  ille- 
gal arrest  by  its  officers,  it  is  sufficient 
for  the  defendant  to  show  that  the  offi- 
cer had  probable  cause. 

Where  a  person  not  licensed  to  sell 
was  arrested  while  writing  down  orders 
for  the  house  which  he  represented, 
that  the  police  officer  had  probable 
cause  for  the  arrest,  under  a  by-law  of 
the  corporation  forbidding  to  sell 
without  license.  La  Cprporaiion  de  la 
CiU  de  Quebec  &  PicM.  Q.  Judgment 
reversing,  6  December,  1884.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  S  Leg.  News  18,  II  Q. 
L.  E.  249. 

In  an  action  of  damages  for  an  accu- 
sation of  perjuiy,  it  is  not  justification 
to  say  that  defendant  swore  in  an  affi- 
davit in  support  of  a  petition  en  desti- 
tution de  tutelle  that  the  assembMe  de 
parents  took  place  at  the  house  of  one 
Major,  instead  of  at  the  office  of  the 
Prothonotary,  where  it  really  took 
place,  and  that  the  meeting  was  secret, 
and  the  nomination  of  the  tutor  frau- 
dulent, unless  it  appears  there  was  a 
wilful  intention  to  mislead  ;  and  such 
intention  will  not  be  presumed,  if 
there  been  sufficient  circumstances 
surrounding  the  nomination  of  the 
tutor  to  justify  suspicion  of  fraud, 
although  fraud  may  not  have  been  suf- 
ficiently established.  Major  <k  al,  & 
Lalonde.  M.  Judgment  confirming,  2 
February,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

Where  a  merchant  sent  false  excuses 
for  not  paying  a  commercial  debt, 
made  a  defence  to  a  suit  in  bad  faith, 
made  a  false  statement  to  his  creditor's 
■collector  as  to  the  debt,  and  started 
for  England  without  having  made  any 


arrangement  to  meet  his  obligation, 
and  when  moreover  on  being  requested 
by  his  creditor  in  Montreal  to  pay  him, 
the  debtor  answered  he  might  get  his 
money  as  he  could,  there  is  probable 
cause  for  his  arrest,  even  although  in 
fact  the  debtor  may  not  have  really 
intended  to  defraud  his  creditor  ulti- 
mately, or  to  go  away  from  the  county 
with  intention  to  avoid  payment.  Shaw 
&  Mackenzie.  Judgment  confirming,  12 
Nov.,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Dorion 
C.  J.,  and  Cross,  J.,  dis.  Rep.  3  Leg.  News 
369,  1  Dec.  C.  d'A.  25.  Reversed  in 
the  Supreme  Court,  where  it  was  con- 
sidered that  damages  were  due  as  the 
affidavit  was  defective,  and  that  the 
evidence  showed  that  the  respondent 
had  no  reasonable  cause  for  issuing  the 
writ  of  cajnas.  Judgment  3  March, 
1881.  Ritchie,  C.  J.,  Strong,  Fournier. 
Henrv,  Taschereau,  Gwynne,  JJ.  Rep. 
6S.  Ci.  R.,  181.  (1) 

Notice  of  action  of  damages  for  false 
arrest,  before  suit  against  a  public 
officer,  omitting  to  state  where  the  act 
complained  of  was  onmmitted,  or  the 
residence  of  the  Plaintiffs  Attorneys, 
is  insufficient. 

The  "Loyal  Orange  Institution"  is  an 
unlawful  combination  and  confederacy, 
the  members  being  bound  by  an  oath 
to  keep  secret  the  proceedings  of  the 
Association,  and  therefore  there  was 
probable  cause  for  the  arrest  of  the 
Plaintiff,  who  was  joining  in  an  Orange 
demonstration  likely  to  lead  to  a  breach 
of  the  peace.  Grant  &  Beaudry,  M. 
Judgment  confiiming,  18  November, 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Reported  4  Leg.  News, 
393,  2  Dec.  d'A.  197. 

Seizure  of  goods  in  execution  before 
the  delay  of  fifteen  days  had  elapsed, 
held  to  be  justifiable,  the  seizing  party 
having  reasonable  cause  to  suppose  the 


(1)  Note. — This  decision  in  the  Supreme 
Court  is  not  only  remarkable  as  justifying 
conduct  of,  it  is  to  be  hoped,  an  unuaujil 
character  in  Toronto,  but  as  seemingto  favour 
the  idea  that  the  imperfections  of  the  affida- 
vit are  a  ground  of  damages . 
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Appellants  were  making  away  with 
there  effects,  and  there  being  no  malice 
and  no  damage,  the  action  was  dis- 
missed. Martinet  al.  &  Roy.  M.  Judg- 
ment reversing,  13  March,  1878.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross  JJ.,  Eamsay,  &  Tessier, 
JJ.  dis. 

"Where  untruthful  accusations  of  dis- 
honesty are  made  against  a  school 
trustee,  it  will  be  no  excuse  to  say  that 
the  expressions  were  used  with  regard 
to  his  actions  as  a  school  trustee  and 
were  not  intended  to  attack  his  general 
character.  Powell  &  Walters.  Q.  Judg- 
ment reversing,  7  June,  1878.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Bamsay,  Tessier, 
Cross  JJ.,  Monk  &  Cross  JJ.  dis.  Rep. 
8  Leg.  News  656. 

A  proprietor  of  a  town  lot  is  not 
liable  in  damages  for  building  on  liis 
property  although  the  effect  may  be  to 
accumulate  the  rain  water  on  the  roof, 
and  divert  it  to  the  ground  differently 
from  the  natural  fall  of  the  water.  In 
other  words,  building  a  house  or  houses 
on  a  town  lot  of  land  is  a  legitimate 
use  of  the  property.  Glrard  &  Lepage. 
Dorion,  V-  J.,  Monk,  Taschereau,  Ram- 
say, .Sanborn  JJ.  Dorion,  C.  J.,  dis. 

Where  the  condition  of  a  private 
place  is  such  as  to  invite  strangers  to 
go  there,  and  one  so  invited  goes  on  to 
the  property  and  is  injured  owing  to 
the  bad  state  of  a  gateway,  it  will  not 
be  an  answer  to  his  action  of  damages 
to  say  he  was  a  trespasser.  So  where 
a  stranger  crossed  a  railway  towards  a 
gateway  opening  off  the  railway  and 
one  of  the  gate  posts  being  in  bad  order, 
fell  upon  hioi,  the  company  will  be 
liable  in  damages.  North  Shore  Rail- 
way Company  &  Jackson.  Q.  Judgment 
confirming,  8  October,  1884.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby  JJ. 

A  Plaintiff  who  has  suffered  damages 
from  fire  in  the  woods  which  began  on 
a  neighbor's  land  must  show  that  the 
fire  was  lighted  by  the  person  sought 
to  be  made  liable  or  by  his  order.  Tu.r- 
cotle&  Rioux.  Q.  Judgment  revei sing, 
6  Sep.  1876.  Dorion,  C;  J.,   Monk,  Ram- 


say, Sanborn,  Tessier,  JJ.  Rep.  9  Eev. 
Leg.  363. 

An  action  for  damages  for  a  trespass 
on  lands  of  Plaintiff  against  one  of  the 
trespassers  for  his  share  of  the  dam- 
age, does  not  bar  an  action  against  a 
joint-trespasser,  unless  it  be  proved 
that  Plaintiff  has  been  fully  indemni- 
fied. Corporation  of  Si-Gabriel  West 
&  Hatton.  Q.  Judgment  confirming,  6 
March,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Testier,  -JJ.  Monk  k, 
Sanborn  JJ.  dis.  Rep.  8   Eev.  Leg.  293. 

An  action  for  damages  ex.  delicto  is 
not  suspended  by  the  suggestion  of 
the  death  of  one  of  the  Defendants 
sued  as  jointly  and  severally  liable. 
Allan  (f-  McLogan.  M.  Judgment,  14 
Dec.  1877.  Monk,  Ramsay,  Tessier, 
Cross,  Taschereau,  JJ.  Rep.  1  Leg. 
Kews  4. 

The  prescription  of  two  years  under 
art.  2261,  par.  2,  C.  C.  is  not  applicable 
to  a  claim  of  damages  for  the  value  of 
property  vfrongfuUy  taken,  against  the 
person  who  has  taken  it.  Lalonde  et  al. 
&  Bilanger.  M.  Judgment  confirming, 
18  Dec.  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tesi-ier,  Cross  JJ.  Eep. 
24  J.  96,  3  Leg.  News  26. 

The  tiers-d6tenteur  who  has  made 
improvements  on  joroperty  hypothec- 
ated, and  who  is  personally  liable  ,foi' 
the  debt,  cannot  remove  the  improve- 
ments after  the  judgment  condemning 
him  to  dilaisser,  and  the  hypothecary!! 
creditor  may  recover  d" mages  from  the 
tiersd^tenteur  for  removing  the  im- 
provements. La  Soci4t4  Canadienne  & 
lapointe.  M.  Judgment  reversing,  29*; 
January,  1881.  Rep.  1  Dec.  d'A.  183.     '^ 

Damages  for  refusing  to  make  cer- 
tain works  to  test  whether  there  were 
minerals  on  lands.  Question  of  inter- 
pretation of  contract.  Barsalou  & 
Beaupri.  M.  Judgment  reversing,  18 
Sep.  1877.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier  J  J. 

A  corporation  having  the  control  of 
the  streets  and  foot-paths  is  responsible 
in  damages  to  any  one  injin-ed  by  their 
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being  out  of  repair.  Grenier  &  The 
Mayor  &c.  of  Montreal.  M.  Judgment 
reversing,  15  Sep.  1876.  Dorion,  C.  J., 
Monk,  Itamsay,  Sanborn,  Tessier  JJ. 
Rep.  21  J.  296. 

Where  an  action  is  brought  against  a 
Municipal  Corporation  for  damages 
suffered  owing  to  the  road  not  being 
kept  clear  of  snow,  the  action  is  not 
demurrable  because  it  does  not  allege 
opposite  what  lot  of  land  the  damage 
was  sustained.  Patrick  &  Corporation 
of  L'Avenir.  Q.  Judgment  reversing, 
6  March,  1877.  Monk,  Ramsay,  San- 
born, Tessier,  JJ.  Rep.  9  Rev.  Les!. 
321. 

A  municipal  corporation  is  liable  in 
damages  for  the  bad  state  of  its  streets. 
Kelly  &  The  Corporation  of  Quebec.  Q. 
Judgment  reversing,  7  March,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier.  Cross,  JJ.,  Monk  &  Cross,  JJ., 
dis.  Rejp.  10  Rev.  Leg.  605. 

Municipal  roads  are  under  the  con- 
trol of  the  municipality,  by  whatever 
system  they  are  maintamed,  therefore 
the  municipality  is  personally  liable 
tor  damages  arising  from  their  being 
in  a  bad  condition.  Martin  &  The 
Corporation  of  the  Township  of  Ascot. 
M.  Judgment  reversing,  14  June,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  .JJ.  Rep.  2  ieg.  News 
227. 

A  municipal  corporation  is  liable  in 
damages  for  injuiy  to  one  of  Plaintiff's 
horses,  in  consequence  of  the  winter 
road  not  having  the  width  required  by 
art.  835,  M.  C,  that  is  seven  feet  be- 
tween the  two  ranges  of  balises.  Cor- 
poration of  St.  Christophe  of  Artha- 
baska  and  Beaudette.  Q.  Judgment  con- 
firming, 6  Dec.  1879.  Su-  A.  A.  Dorion, 
C.  J.,  Monk  Ramsay,  Te?sier,  Cross,  JJ. 
Rep.  0  Q.  L.  R.  316.  10  Rev.  Leg.  591. 

The  Corporation  of  Jlontreal  is  liable 
for  damages  caused  to  a  proprietor  by 
the  inundation  of  his  house  by  the 
bad  state  of  the  drains  ol  the  Corpora 
tion.  The  Mayor  and  Corporation  of 
Montreal  andBourgouin.  M.  Judgment 


confirming.    19    March,    1877.     Monk, 
Ramsay,  Sanborn,  Tessier,  JJ. 

A  municipal  corporation  obliged  to 
keep  up  a  fence  on  a  railway-road  is 
liable  in  damages  to  the  neighboring 
proprietor  for  not  doing  so.  Senecal 
d-  Corporation  of  County  of  Chambly. 
M.  Judgment  confirming,  26  May,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ. 

A  railway  company  was  permitted, 
by  the  act  inoorpoi'ating  it  to  pass  its 
line  through  certain  streets  of  the  city 
of  Quebec,  with  the  consent  of  the 
corporation  of  Quebec,  so  as  to  guard 
the  inhabitants  thereof,  and  their  pro- 
perty from  injury,  from  the  location 
or  construction  thereof, '  16  Vic,  c.  100, 
sect.  3.  The  municipal  corporation 
granted  leave  to  the  railway  company 
to  pass  their  line  in  a  street  where 
respondent  had  property,  to  his  great 
damage.  Respondant  sued  the  corpo- 
ration for  indemnity.  Held,  that  the 
corporation  was  not  liable.  (1)  Renaud 
&  Corporation  of  Quebec.  Q.  Judgment 
reversing.  May  1884. 

Where  an  accident  occuned  on  the 
track  of  the  Montreal  City  Passenger 
Railway  Company,  and  it  \va^  proved 
that  the  rail  was  laid  as  reqi  iied  by  the 
charter  of  the  company,  and  that  the 
roadway  at  the  time  of  the  accident 
was  in  good  order:  Held,  that  the 
plaintiff  could  not  recover  lor  an  acci- 
dent caused  by  the  wheel  of  his  vehicle 
catching  on  the  raised  part  of  tlie  rail. 
The  Montreal  City  Passenger  Railway 
Co.  &  Parker.  M.  Judgment  reversed, 
27  May,  1884.  Sir  A.  A.  Dorion,  C.  J. 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Re- 
ported 7  Leg.  News  194,  8  Leg.  Nevi^s 
396. 

Note In  the  case  of  the  same  com- 
pany. Appellant,  and  the  Montreal 
Brewing  Company,  respondent,  (an  ac- 
tion for  damages  to  the  vehicle),  a  simi- 
lar judgment  was  rendered. 

A  person  driving  a  vicious  horse   is 


(1)  See  Judgm.^nt  of  Superior  Court.  8  Q, 
L.  K.  102.  Ktl. 
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liable  in  damages  for  injury  done  to  the  j 
•carriage  of  another  who  is  not  in  fault. 
Art.  1055,  C.  C,  al.  1.  Mercierck  Guay. 
I).  Judgment  confirming,  6  March,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

Where  a  horse  driven  by  its  owner 
shies  at  some  ordinary  object  on  the 
road,  and  becoming  uncontrollable  in- 
jures the  carriage  of  another,  who  was 
in  no  way  in  favilt,  the  owner  of  the 
horse  is  liable  for  the  damage'. 

Where  there  is  no  malice  the  damages 
■will  be  assessed  with  moderation,  there 
being  no  malice  and  little  negligence. 
iGougeon  .t-  Contant.  M.  Judgment 
j'.eversing,  23  January,  1884.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Jjaby,  JJ.,  Baby,  J.  dis.  Reported  4 
Dec.  d'A.  30. 

The  owner  of  an  animal  is  responsible 
ifor  the  damage  caused  by  it,  whether 
it  be  under  his  own  care,  or  under  that 
■of  his  servants,  or  have  strayed  or 
escaped  from  it.  He  who  is  using  the 
animal  is  equally  responsible  while  it 
is  in  his  service.  1055  C.  C. 

A  proprietor  is  liable  in  damages  for 
■snow  falling  from  the  roof  of' his  house, 
where  it  had  been  negligently  left  to 
accumulate,  and  by  which  a  horse  was 
frightened  and  ran  off,  overturning 
•defendant's  carriage  and  injuring  him 
personally.  Dawson  et  al.  &  Trestler. 
>I.  Judgment  confii-ming,  16th  Dec, 
1881.  Monk,  Ramsay,  Tessier,  Cro^s, 
Baby,  J  J.  Monk,  Ramsay,  J  J.,  dis. 
Rep.  5  Leg.  News  114.   2  Dec.  d'A.  115. 

A  corporate  body  (teachers)  will  be 
liable  in  damages  for  carelessness  in 
discharging  a  cannon  on  its  own  pro- 
perty by  which  the  Plaintiff's  husband 
was  killed  on  his  own  property  at 
a  distance  of  four  arpents.  And  the 
complicity  of  the  Corporation  will  be 
presumed  from  proof  of  one  of  the 
professors  being  present  directing  the 
operation.  Les  Clercs  Paroissiaux  de 
St-Viateur  &  Labelle.  M.  Judgment 
confirming,  4  Feb.  1879.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
I'ross,  JJ.  Rep.  2  Leg.  News  83. 


An  action  of  damages  which  sets 
forth  that  a  corporation  unlawfully,  in 
constructing  a  front  road,  tore  down 
Plaintiff's  fences  of  certain  lands  des- 
cribed in  the  declaration,  such  descrip- 
tion not  including  PlaintifTs  land,  is  not 
demurrable.  Whitman  &  The  Corpora- 
tion of  the  Township  of  Stanhridge.  II. 
Judgment  reversing,  18  Sept.,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Cross,  J.  dis.  Rep.  32 
J.  17('),  1  Leg.  Xews  474,  9  Rev.  Leg, 
652. 


An  Hotel  Keeper  was  given  a  mare 
to  keep.  He  was  unable  to  return  it, 
and  said  it  has  been  stolen  from  his 
pasture  by  night,  but  that  he  was  in  no 
way  responsible,  for  that  the  bargain 
was  made  with  the  son.  Held  that  the 
bargain  was  only  made  with  the  son 
who  was  acting  for  the  father  at  the 
hotel,  and  that  it  was  ratified  by  the 
Defendant.  Leonard  &  Levy.  M.  Judg- 
ment confirming,  25  Jan.,  1883.  Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.   Baby,  J.  dis. 

AVhere  a  landlord  injures  his  tenant 
by  negligence,  in  making  alterations 
and  repairs,  damages  may  be  recovered. 
JoUcceur  &:  Moisan.  M.  Judgment 
confirming,  3  February,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ. 

If  water-pipes  of  a  bad  and  insufficient 
kind  burst  in  a  leased  housp,  and 
damage  the  tenant's  property  in  the 
house,  the  landlord  will  be  liable  in 
damages.  Mann  &  Munro.  M.  Judg- 
ment confirming,  Sept.  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ. 

And  another  tenant  in  possession  of 
the  portion  of  the  premises  where  the 
break  actually  took  place  will  not  be 
liable  as  garant  of  the  landlord.  Mann 
&  Nield.    Judgment  confirming.  lb- 

Negligence  of  lessee.  Damages.  J)' An- 
glais &  Lochead.  M.  Judgment  con- 
firming, 3  Feb.,  1870.  Monk,  Eamsay, 
Sanborn,  Tessier,  Sicotte,  JJ. 
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Comparison  of  our  article  1 629  C.  C.  1 1 ) 
and  the  art.  1733  C.  N.  (2)  Semble  by  the 
majority  of  the  Court,  that  the  rule  of 
our  article  is  the  same  as  that  of  the  C. 
N.  Steele  &  Jamieson.  M.  Judgment 
reversing,  22  June,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  8anborn,  Tessier,  JJ. 
Ramsay  &  Tessier  JJ.  dis.  are  of  opi- 
nion that  it  is  Bufi&cient  for  the  tenant 
to  show  reasonable  cause,  and  that  he  is 
not  absolutely  obliged  to  establish  cas 
fortuii.    Confirmed  in  Privy  Council. 

A  lumbei-man  whose  logs  drift  on  to 
the  land  oisi  riverain  proprietor  is  liable 
for  the  damages  caused  to  the  land,  if 
he  does  not  use  due  diligence  in  pre- 
venting the  logs  becoming  stranded  on 
the  land,  or,  if  that  be  impossible,  if  he 
does  not  use  due  diligence  in  removing 
them.  Momeau  &  Atkinson.  Q.  Judg- 
ment reversing,  5  June,  ]  877.  Dorion, 
C.  J.,  Monk,  Ramsajr,  Sanborn,  Tessier, 
JJ. 

Damages  are  due  by  persons  lum- 
bering who  leave  their  logs  on  the  low 
lands  by  the  river-side  and  so  cause 
injury  to  the  proprietor.  Guilmoy  & 
Methoi.  Q.  Judgment  confirming,  4 
Dec,  1880.  Sir  A.  A.  Dorion,  C.  J.. 
Monk,  Ramsay,  Cross,  JJ. 

A  steamboat  company  is  liable  in  da- 
mages to  a  passenger  injured  on  a  wharf, 
where  one  of  the  company's  steamers 
stopped  to  land  its  passengers,  by  fall- 
ing at  night  down  a  slip  which  was  not 
not  protected  by  any  railing,  and  which 
was  not  indicated  by  lights.  Borlase 
&  St.  Lawrence  Navigation  Co.  Q. 
Judgment  confirming,  7  Dec,  1877.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.    Rep.,  1  Leg.  News,  32. 


(1)  When  loss  by  fire  ocoma  in  the  premises 
leased  there  is  a  legal  presumption  in  favor  of 
the  lessor  that  it  was  caused  by  the  fault  of 
the  lessee  or  of  the  persons  for  whom  he  is 
responsible  ;  and  umess  he  proves  the  con- 
trary he  is  answerable  to  the  lessor  for  such 


(2)  II  (the  tenant)  repond  de  I'incendie  a 
moijis  qu'il  ne  prouve  que  I'incendie  est  arriv6 
par  cas  fortuit,  ou  force  majeure,  ou  vice  de 
construction.  Ou  que  le  feu  a  ete  commimique 
par  une  maison  voisine. 


-i^ction  for  damages  to  cargo  of  tea  b}^ 
the  use  of  chloride  of  lime  which  it  was 
alleged  had  impregnated  the  tea  with 
an  offensive  odour.  Held,  that  the  evi- 
dence did  not  establish  the  fact  of 
damage  satisfactorily,  so  as  to  charge- 
the  ship,  and  that  due  diligence  had 
not  been  used  to  notify  the  ship-owner 
of  the  damage.  Moore  &  Harris.  M. 
Judgment  confirming,  September,  1874- 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  J  J.  Monk  J.,  dis. 

IvilHng  cattle  on  a  railway  by  a  train., 
a  railway  company  running  a  train  on 
another  Company's  line  and  killing 
cattle  that  have  wandered  on  to  the 
line  owing  to  the  insufficiency  of  the 
fences,  is  liable  in  damages  to  the  pro- 
l^rietor  of  the  cattle,  on  the  principle 
that  such  company  is  using  the  line 
when  in  an  unfit  state.  Evidence  that 
the  railway  fences  were  in  a  bad  state 
will  give  rise  to  a  presumption  that  the- 
cattle  got  access  to  the  track  owing  to 
the  bad  state  of  the  fences.  And  it  is 
no  answer  to  the  action  that  Plaintififs' 
line  fences  were  not  constructed,  and 
that  cattle  wandered  on  to  the  tracks 
tln'ough  a  neighbour's  land.  The  whole 
duty  of  fencing  falls  on  the  railway 
company.  The  Central  Vermont  Hail- 
way  Company  &  Paquette.  M.  Judg- 
ment confirming,  22  Sept.,  1879.  Sir 
A.  A.  Dorion,  C.  .J.,  Monk,  Ramsay,. 
Tessier,  Cross,  J.J. 

Where  a  steamer  by  negligence  came 
in  collision  with  a  barge  and  damaged 
her  so  that  she  sank  with  a  quantity  of 
peas  on  board,  the  steamer  will  be  liable 
for  the  damage  to  the  peas.  And  the 
action  may  be  brought  by  the  Insurance 
Company,  which  has  paid  the  freighters 
in  the  name  of  the  owners,  and  that' 
subrogation  took  place  by  operation  of 
law,  and  that  the  owners  of  the  steamer 
were  sufficiently  notified  of  the  extent 
of  the  accident,  by  notice  given  the 
day  after ;  that  the  captain  of  a  barge 
navigating  the  inland  waters  of  the  St. 
Lawrence  was  not  expected  to  have 
the  highest  nautical  skill,  all  that  is 
required  is  that  he  should  use  ordinary 
care.  The  Richelieu  &  Ontario  Navi- 
gation Company  &  Lafreni&re  et  al.  M. 
Judgment  confirming,    14  June,   1879.. 
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Sir  A.  A.  Dorion,  C.  J.-  Monk,  Sicotte, 
Eamsay,  Tessier,  JJ.  Kei...  2  Leg.  News 
204. 

A  barge  which  suffers  damage  by  a 
steamer  owing  to  the  former  having 
failed  to  exhibit  a  white  light  in  accord- 
ance with  the  requirements  of  law,  can- 
not recover  compensation  in  damages 
from  the  steamer.  Peloquin  et  al.  & 
The  Sincennes  McNaughton  Line.  M. 
Judgment  confirming,  22  June  1876. 
Porion,  C.  J.,  Monli,  Ramsay,  Sanborn, 
Tessier  JJ.  Tessier  J.  dis.  Eep.  9  Eev. 
Leg.  8. 

A  contractor  is  liable  in  damages  for 
vice  du  sol  which  renders  his  work  de- 
fective. Bastien  &  Wilsnn.  M.  Judg- 
ment confirming,  16  March,  1877. 
Monk,  Eamsay,  Sanborn,  Tessier  JJ. 

A  contractor  may  by  his  contract 
stipulate  that  he  shall  not  be  liable  for 
the  plan  of  the  works  he  is  to  execute. 
Sl-Patrick's  Hall  Association  &  Gil- 
bert et  al.  M.  Judgment  confirming,  29 
Jan.  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross  JJ.  Eep. 
23  J.  1,  I  Leg.  News  1J6.  9  Rev.  Leg. 
612. 

Conclusions  for  damages  resulting 
from  seduction  may  be  taken  by  the 
luother,  in  an  action  en  declaration  de 
paterniU.  Kitiyshorougli  &  Pound.  Q. 
Judgment  confirming,  5  March,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ. 

The  purchaser  of  a  cargo  of  coal  is 
liable  in  damages  for  the  demurrage 
mcurred  by  the  ship,  owing  to  the  pur' 
chasers  not  being  ready  to  receive  the 
coal,  according  to  the  rate  at  which  it 
should  be  deliveied.  Beard  &  Hart  et 
al.  M.  Judgment  confirming,  14  June, 
.1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Kamsay,  Tessier,  Cross  JJ. 

Bisk  of  calling One  of  the  hands 

on  board  the  steamer,  whose  duty  it 
was  to  overlook  the  operation  of  trans- 
ferring goods  to  a  passing  steamer,  fell 
over-board  while  this  wa^  being  done, 
and  before  help  could  reach  him  he 
was  drowned.     His  widow,  for  herself 


and  children,  sued  the  company  in 
damages,  attributing  fault,  inasmuch  as 
there  was  only  one  cable  used  to  attach 
the  steamer  instead  of  two,  and  that 
the  captain  had  not  used  the  necessary 
diligence  after  the  man  fell  into  the 
water. 

Held,  that  there  was  no  contributory 
negligence  on  part  of  the  man  (Paulet), 
that  the  operation  was  being  performed 
in  the  ordinary  wav  and  with  reason- 
able care,  that  Paulet  had  special 
charge  of  the  work,  that  therefore 
there  was  no  fault  on  the  part  of  the 
company  Appellant,  Paulet  having  lost 
his  life  owing  to  the  ordinary  risk  ac- 
companying his  calling.  Richelieu  Na- 
vigation Co.  &  St-Jean.  M.  Judgment 
reversing,  17  Dec.  1883.  Sir  A.  A.  Do- 
rion, C.  J.,  Eamsay,  Tessier,  Cross, 
Baby  JJ.  Tessier  J.  dis. 

Where  the  damage  results  from  an 
accident,  without  fault  on  either  side, 
the  lo-s  is  borne  by  the  party  who 
suffer*  it ;  and  when  the  suffering 
party  alone  is  in  fault,  thei  loss  is  borne 
by  him.  So  where  a  laborer  employed 
in  discharging  railway  iron  through  the  ^ 
hutch  of  a  vessel,  by  his  imprudenoey 
and  disregard  of  orders,  caused  the  ' 
breaking  of  a  chain  which  was  suffi- 
ciently strong  for  the  purpose  for  which 
it  wa<  used,  it  was  held  that  the  damage 
which  he  suffered  mu-t  be  borne  by 
himself  alone.  Desroches  &  Gauthier. 
M.  Judgment  reversing,  20  Nov.  1882. 
Sir  A.  A.  Doiion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cros-  J  J.  Tessier  J.  dis.  Rep. 
5  Leg.  News  404.  3  Dec.  d'A.  25. 

Contributorg  negligence Beauprei  . 

The  Montreal  Tow  Boat  Co.  M.  Judg- 
ment confirming,  2  March,  1878.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Ci'os^  JJ. 

The  Corporation  of  Quebec  having 
openei  »  hole  in  the  street  for  certain 
repairs,  or  allowed  it  to  be  opened)  is 
not  responsible  in  damages  to  a  person 
driving  into  the  hole,  which  wns  not 
protected  and  no  light  kept  burning  at 
night  if  the  party  was  driving  at  th- rate 
of  eight  miles  an  hour.  Gray  &  Mayor 
(fee  of  Quebec.    Judgment  confirming, 
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5  June  1876.  Doi-ion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier  JJ.  Eamsay  J. 
tlis.  saiii  that  to  make  contiibutory 
negligence  two  things  were  necessary. 
Jst  there  must  be  negligence.  2nd  the 
negligence  must  contribute  to  the  ac- 
cident. He  did  not  think  that  driving 
at  eight  miles  an  hour  was  negligence, 
and  it  was  not  proved  nor  rendered 
probable  that  Appellant's  carriage 
falling  into  a  hole  made  in  the  middle 
of  the  road,  would  have  been  less,  had 
it  been  going  at  the  rate  of  six  miles 
an  hour. 

Where  a  carter  knowing  the  danger 
to  Vfhich  he  exposes  himself,  goes  on  a 
wharf  to  load  wood,  and  approaches  too 
near  to  a  vessel  hnuling  into  the  wharf, 
and  the  chain  breaks  and  injures  the 
carter,  he  cannot  recover  from  the  cap- 
tain of  the  vessel  as  he  voluntarily  ex- 
posed himself  to  dnnger.  Periaux  & 
Dompierre.  M.  Judgment  reversing, 
14  Dec.  1877.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross  JJ.  Tessier  J. 
dis. 

Part  of  the  highway  under  the  charge 
of  the  trustees  of  the  Montreal  turn- 
pike works,  was  interrupted  by  works 
authorized  by  Statute  to  alter  the 
Montreal  water  works,  and  the  Corpo- 
ration of  Montreal  made  a  temporary 
road  to  keep  up  the  communication  of 
the  turnpike  road.  This  temporary 
communication  was  defective,  and  a 
cabman's  horse  and  vehicle  were  in- 
jured there.  Held,  that  the  Turnpike 
Trust  was  liable  for  the  damage.  The 
Trustees  of  the  Montreal  Turnpike 
Roads  &  Daoust.  M.  Judgment  con- 
firming, 21  Sept.  1878  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsiiy,  Tessier,  Cross  JJ. 
Ramsay  &  Cross  J  J  dis.  Eep.  23  J.  175 
9  Rev.  Leg.  651. 

Where  works  for  the  construction  of 
a  railway,  authorized  by  statute,  pass- 
ing in  the  street  of  an  incorporated 
town,  injure  the  property  of  an  indivi- 
dual, his  action  for  damages-  will  iie 
against  the  railway  company  and  not 
against  the  Municipal  Corporation. 
Lambert  &  The  Corporation  of  Three 
Rivers.  Q.  Judgment  reversing,  5  June, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 


Ramsay,  Tessier,  Cross,  JJ.  Tessier,  J., 
dissenting.  Rep.  10  Rev.  Leg.  359.  Also 
The  Corporation  of  Three  Rivers  & 
Lessard,  decided  same  day.  Rep.  10 
Rev.  Leg.  441. 

An  action  will  lie  against  a  municipal 
corporation  for  the  bad  state  of  a  road 
under  its  control  owing  to  railway 
works  carried  on  under  a  statute,  and 
the  contractor  may  be  called  in  ae 
garant.  McGreevy  &  The  Corporation 
of  Three  Rivers.  Q.  Judgment  confirm- 
ing, 8  Sept.,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Ramsay,  J.  dissenting  thought  the 
corporation  was  not  liable,  as  was  held 
in  the  cases  of  Lambert  &  the  Corpora- 
tion of  Three  Rivers,  and  Lessard 
against  the  same  corporation,  and  that 
thereforefore  there  was  nothing  to 
garantir.  Secondly,  that  if  the  con- 
tractor was  acting  under  the  statute, 
and  within  its  powers,  the  railway  com- 
pany antj.  not  he,  was  liable,  unless  the 
contractor  had  agreed  to  pay  the  dam- 
ages necessarily  arising  from  the  works, 
which  did  not  appear  to  be  the  case. 

line  compagnie  de  chemin  de  fer 
qui  par  ses  travaux  de  terrassement, 
empeche  I'eooulement  des  eaux  d'une 
propriete  que  longe  son  chemin,  sera 
responsable  des  dommages  causf-s  par 
I'eau  a  cette  propriete.  Grand  Trunk 
Railway  Co.  &  Landry.  Q.  Judgment 
conlirming,  8  May,  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Baby,  J  J.  Eep.  11  E.  Leg.  590. 

The  contractor  is  liable  to  the  owner 
of  a  barge  for  damage  done  to  it  by 
striking  against  the  public  works  he 
was  constructing,  although  the  line  of 
the  works  was  visible  by  the  posts  or 
piles  used  for  its  construction,  because 
there  were  no  buoys  to  indicate  the 
proper  channel  to  be  followed.  Moore 
et  al.  &  Paquet.  Q.  Judgment  confirm- 
ing, 4  Sep.,  1879.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Ramsay,  J. 
thought  the  accident  to  the  R--spon- 
dent's  barge  was  due  to  his  own 
negligence.  He  knew  or  ought  to  have 
known  of  these  works,  and  the  outline 
of  the  works  was  visible.    It  was  not 
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the  duty  of  the  contractor  to  buoy  out 
a  new  channel. 

The  damages  due  to  the  creditor  are 
in  general  the  amount  of  the  loss  that 
he  has  sustained  and  of  the  profit  of 
which  he  has  been  deprived,  &c.  Art. 
1073  C.  C. 

Evidence  of  how  much  grain  a  grist 
mill  could  grind  is  not  a  satisfactory 
measure  of  damages  for  the  stopping  of 
a  mill,  unless  it  be  shown  that  there 
was  grain  to  be,  ground  to  employ  the 
mill  continually. 

Where  damages  of  this  sort  are  com- 
plained of,  it  will  be  considered  unfa- 
vorable to  Plaintiff,  and  expose  the 
testimony  he  adduces  to  suspicion,  if 
he  refuses  an  examination  of  his  pre- 
mises by  a  competent  person  of  res- 
pectability, such  as  an  engineer  sent 
by  defendant.  DeBeaujeu  &  Beaudet. 
M.  Judgment  reversing,  15  June,  1S77. 
8ir  A.  A.  Dorion,  C.  J  ,  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ. 

In  an  action  of  damages  against  a 
builder  for  want  of  skill  in  using  a  de- 
fective plan,  the  measure  of  damages  is 
not  what  the  Plaintiff  paid  for  altering 
the  bad  plan  to  a  better,  but  what  he 
had  paid  for  the  faulty  construction 
and  what  he  had  lost  by  it.  Nordheimer 
&  Beid  et  al.  M.  Judgment  confirming, 
Sept.,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Eamsay,  Sanborn,  JJ. 

The  value  of  a  deficiency  in  quantity 
of  lands  sold  may  be  recovered  by  an 
action  of  damages,  and  the  diminution 
of  price  allowed  by  Art.  1201  C.  C.  is 
only  a  measure  of  damages.  Doidney  & 
Bruy&re  et  al.  Judgment  reversing,  21 
Dec,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Rep. 
24  J.  17. 

The  Appellant  was  condemned  by 
the  Superior  Court  to  pay  §18,333.45 
damages.  The  case  being  taken  to 
review,  the  judgment  was  confirmed, 
save  as  to  the  amount  of  damages, 
which  was  reduced  to  $13,500.  This 
amount  was  further  reduced  by  this 
Cour  tto  .1510,00(1,  and  on  further  appeal 


to  the  Privy  Council  the  amount  was 
still  further  reduced.  Osborne  &  Atkin- 
son. Q.  Judgment  Q.  B.,  8  Sep.,  1875. 
Dorion,  0.  J.,  Monk,  Ramsay,  Sanborn, 
Caron,  JJ. 

Where  damages  are  sought  for  the 
inexecution  of  a  contract,  and  no  real 
and  certain  damages  are  proved,  the 
Court  may  condemn  the  Defendant  in 
default  to  pay  exemplary  damages. 
Girard  '&  Lepage.  M.  Judgment  con- 
firming, December,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

Where  a  right  of  action  exists  and 
the  court  of  first  instance  .has  allowed 
trifling  damages,  (in  this  case  $12; 
although  no  actual  damages  were  prov- 
ed, the  Court  of  Appeals  will  confirm 
the  judgment.  The  City  of  Montreal  i: 
Workman.  M.  Judgment  confirming, 
21  Dec,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  Routhier,  JJ. 

Damages  may  be  recovered  for  phj'- 
sical  and  mental  suffering  caused  by  a 
wound  inflicted  by  defendant,  when- 
there  was  only  negligence.  Pelletier  6: 
Bernier.  Q.  Judgment  confirming,  6 
March,  1877.  Monk,  Eamsay,  Sanborn, 
Tessier,  JJ.  Monk,  J.  dis.  Rep.  3  Q.  L. 
E.  94,  and  9  Rev.  Leg.  338. 

The  failure  to  pay  money  at  the  pro- 
per time  can  only  give  rise  to  tlie  im- 
mediate and  direct  damages  resulting 
therefrom,  which  are  limited  by  law  to 
the  legal  interest  on  the  sum.  Biit  an 
obligation  to  give  debentures  bearing 
interest  is  not  to  be  treated  as  a  mere- 
obligation  to  pay  money,  and  nominal 
damages  may  be  allowed  for  default, 
without  proof  of  actual  damages.  Tht 
Corporation  of  the  County  of  Ottawa 
&  The  Montreal,  Occidental  Railway 
Co.  M.  Judgment  confirming,  27  Nov. 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay,, 
Tessier,  Cross,  Baby,  J  J-  The  Chief  Jus 
tice  and  Cross  J.  dis.  Art.  1077  C.  C. 

The  measures  of  damages  for  a  faulty 
plan  is  not  what  Plaintiff  paid  for  alter- 
ing the  bad  plan  to  a  better,  but  what 
he  had  paid  for  the  faulty  construction 
and  what  he  had  lost  by  it.  Nordheimer 
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&  Beid  et  al.  M.  Judgment  confirming, 
September,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Eamsay,  Sanborn,  JJ. 

Where  the  legislature  authorizes 
works  in  a  public  river,  and  a  person 
navigating  such  river  runs  upon  these 
works  and  suffers  damage,  he  cannot 
claim  damages  from  the  persons  to 
whom  the  right  to  make  such  works  is 
conceded. 

But  where  the  works  to  be  made  are 
to  be  such  as  will  not  obstruct  the  na- 
vigation, and  in  fact  they  do  obstruct 
it,  the  concessionnaires  will  be  liable. 

And  this  liability  will  not  cease,  al- 
though by  the  terms  of  the  act  the 
plan  to  the  works  was  to  be  submitted 
to  the  Governor,  and  was  actually  so 
submitted  and  Sanctioned  by  him. 

The  loss  of  the  use  of  his  vessel, 
damaged  by  the  accident,  during  the 
spring  of  the  year,  in  the  absence  of 
any  evidence  of  want  of  diligence  in 
repairing  it,  is  a  good  measure  of  dam- 
ages. The  Pierreville  Steam  Mill  Go. 
&  Martineau.  M.  Judgment  confirm- 
ing, 21  Dec,  1875.  Monk,  Taschereau, 
Eamsay,  Sanborn,  Sicotte,  JJ.  Sicotte, 
J.  dis.  Rep.  20  J.  225. 

Excessive  damages  will  be  reduced 
by  the  Court  of  Appeal.  Jolicceur  & 
Voisard.  M.  Judgment  reducing  dam- 
ages, 3  Feb.,  1876.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ. 

That  excessive  damages  will  be  redu- 
ced, and  where  sufficient  compensation 
has  been  tendered  and  refused,  all 
subsequent  costs  will  be  against  Plain- 
tiff. DeBeavjeu  &  Beaudet.  M.  Judg- 
ment reversing,  15  June,  1877.  Dorion, 
C.  J ,  Monk,  Eamsay,  Sanborn,  Tes- 
sier, JJ. 

And  where  the  Court  of  Eeview  was 
modified,  a  judgment  giving  excessive 
damages  for  a  trespass,  the  Court  of 
Appeal  will  confirm  the  judgment  in 
review.  Mann  &  Macdonald.  M.  Judg- 
ment confirming,  15  May,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tes- 
sier, Cross,  JJ. 


The  Court  of  Appeal  will  reduce 
damages  awarded  by  the  Court  of  First 
Instance  if  they  are  excessive.  So 
where  a  labouring  man  had  a  difficulty 
with  a  person  to  whom  he  had  sold  a 
load  of  wood,  as  to  whether  he  was  to 
be  paid  for  it  or  the  amount  was  to  be 
set  off  against  a  debt  he  owed  to  the 
purchaser,  and  the  vendor  wished  to 
carry  off  the  wood  which  was  still  in 
Plaintiff's  cart,  but  in  Defendant's  yard, 
and  the  purchaser  wished  to  retain  the 
wood  and  Plaintiff  accidentally  had 
the  end  of  his  finger  crushed,  it  was 
held  that  $3,000  was  an  exorbitant 
amount  of  damages  and  that  it  should 
be  I'eduoed  to  $600.  Desilets  &  Gingras. 
Judgment  reversing,  3  March,  1880. 
Sir  A.  A.  Dorion.  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Eep.  10  Eev.  Leg. 
275.  This  case  went  to  the  Supreme 
Court,  where  the  judgment  in  appeal 
was  reversed  and  the  original  judg- 
ment was  restored. 

The  case  has  not  been  reported 
in  the  Supreme  Court  Eeports  but 
from  an  allusion  to  it  in  another  case 
of  Levi  &  Eeed,  6  S.  Ct.  Eeps.  482,  it  is 
to  be  gathered  that  the  Supreme  Court 
thought  that  in  reversing  the  judgment 
in  the  Q.  B.,  they  were  following  the 
precedent  of  the  case  of  Lambkin  & 
the  South  Eastern  Eailway  Company. 
But  that  case,  whether  well  or  iU 
judged,  was  a  jury  trial  and  consequent- 
ly any  comparison  with  the  case  of  i>egi- 
lets  &  Gingras  merely  gives  rise  to 
confusion. 

The  Court  of  Appeal  will  not  reverse 
a  judgment  for  damages  although  the 
Court  below  may  have  sUghtly  over- 
estimated the  damages.  Mondor  & 
Quintal.  M.  Judgment  confirming,  19 
January,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Eep. 
2  Dec.  d'A.  175. 

Where  the  evidence  is  conflicting, 
the  Court  of  Appeals  will  not  disturb  a 
judgment  for  damages,  which  perhaps 
are  estimated  a  little  higher  than  they 
should  be.  Bobillard  &  Ferguson.  M. 
Judgment  confirming,  16  June,  1876. 
Dorion,  C.  J.,  Monk,  Eamsay,  Sanborn, 
Tessier,  JJ.  Eep.  8  Eev.  Leg.  119. 
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The  Court  of  Appeal  will  not  reverse 
on  a  consideration  of  conflicting  evi- 
dence. Lemelm  &  PoUras.  Q.  Judg- 
ment confirming.  3  March,  1881.  Sir 
A.  A.  Dorion.  C.  .J.,  Monk,  Eamsay, 
Cross,  Baby,  J.J. 

Where  in  an  action  of  damages  the 
court  below  has  allowed  excessive  costs, 
this  court,  although  confirming  the 
judgment,  will  exercise  its  discretion 
as  to  the  costs  of  appeal.  Hogan  et  al. 
&  Dorion.  M.  Judgment  confirming, 
28  April,  1882.  Monk,  Bamsay,  Tessier, 
Cross,  Baby,  JJ.    Eep.  2  Dec.  d'A.  238. 

Where  no  precise  time  is  fixed  for 
the  acceptance  of  an  article  sold,  the 
purchaser  will  be  obliged  to  receive  it 
in  a  reasonable  time.  His  refusing  to 
receive  it  will  be  a  breach  of  contract, 
entitling  the  vendor  to  re-sell  it,  and 
recover  any  loss  he  may  sustain  on  such 
resale  from  the  first  purchaser.  Larin 
&  Cheepman.  M.  Judgment  rever.»ing, 
18  Sept.,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Eep. 
1  Leg.  News  458.  Confirmed  in  Supreme 
Court.    4  S.  C.  Eep.  349. 

Where  no  special  time  for  the  execu- 
tion of  an  obligation  is  stipulated  by 
the  contract  a  reasonable  time  is  un- 
derstood. But  where  no  time  is  fixed 
for  doing  a  certain  thing,  and  it  is 
stipulated  that  when  that  is  done  the 
party  obliged  to  do  it  is  to  pay  a  cer- 
tain sum  of  money,  an  action  demanding 
absolutely  the  payment  of  the  sum  of 
money  will  not  be  maintained  till  the 
party  is  put  en  demeure  to  fulfil  his 
obligation.  Beaudry  et  les  Marguilliers 
deVCEuvre  et  Fahrique  de  Montreal. 
M.  Judgment  reversing,  15  June  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  .TJ.  Eep.  3  Leg.  News  218. 

Where  a  contract  was  not  carried 
out  to  the  letter,  but  in  the  failure  to 
do  so  there  was  no  fraud,  the  contractor 
will  be  entitled  to  receive  the  price  of 
the  work  he  has  done,  less  what  it  will 
cost  the  employer  to  finish  the  work. 
Atkinson  &  Plamondon.  Q.  Judgment 
reforming,  8  Sept.  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  .TJ. 
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Breach  of  contract.  When  a  party 
complains  of  a  failure  to  deliver  hay 
sold  to  him,  and  it  is  established  that 
subsequently  he  had  bought  hay  from 
the  same  party  at  a  higher  price, 
without  protest,  and  he  has  never  put 
the  vendor  en  demeure  to  deliver  the 
hay,  it  will  be  presumed  that  he  has 
acquiesced  in  the  non-delivery,  and 
his  action  of  damages  will  be  dismissed, 
Pr6fontaine  &  Brodeur.  M.  Judgment 
reversing,  18  Sept.,  1878.  Su'  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  J.J. 

Where  a  person  went  without  leave 
on  the  propertyof  another,  mere  threats 
of  using  violence  is  not  such  a  wrong- 
doing as  will  sustain  an  action  of 
damages.  Cournoy  &  Laudon.  Q.  Judg- 
ment confirming,  8  oct.,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Eamsay,  Tessier.  Baby,  JJ. 

Damages  allowed  for  the  failure  to 
execute  a  contract  to  deliver  four  cases 
of  phosphorous.  Evans  &  Brousseau  et 
al.  M.  Judgment  confirming,  23  Sept. 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby,  JJ. 

An  action  of  damages  will  not  lie 
against  a  party  to  a  previous  suit  by 
his  adversary  for  an  alleged  false  affi- 
davit by  which  such  party  obtained  a 
final  judgment  in  his  favour  in  the  pre- 
vious suit,  for  it  is  res  judicata.  Bois- 
clair  &  Lalancette.  M.  Judgment  re- ' 
versing,  15  February,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  JJ.  Eep.  5  Leg.  News  266.  1 
Dec.  d'A.  289. 

"  The  debtor  is  liable  only  for  the 
damages  which  have  been  foreseen,  or 
might  have  been  foreseen  at  the  time 
of  contracting  the  obligation,  when  his 
breach  of  it  is  not  accompanied  by 
fraud."     Art.  1074  C.  C. 

In  the  case  even  in  which  the  inexe- 
cution  of  the  obligation  results  from 
the  fraud  of  the  debtor,  the  damages 
comprise  only  that  which  is  an  imme- 
diate and  direct  consequence  of  its 
inexecution."     Art.  1075  C.  C.  ., 

A   party  who   seeks  damages  from » 
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municipal  corporation  for  injury  to  his 
houses  from  the  bursting  of  a  water- 
pipe  on  the  overflow  from  the  hydrant 
must  show  that  the  damage  he  has 
sustained  is  the  direct  and  probable 
result  of  the  overflow.  L'Aeenir  & 
the  City  of  Montreal.  M.  Judgment 
■confirming,  16  March,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
€ross,  JJ. 

The  Sheriff  is  not  responsible  in  dam- 
ages towards  a  person  indicted  for 
felony  by  reason  of  the  jury  being  ille- 
gally summoned,  and  the  accused 
having  been  put  to  additional  expense 
for  his  defence.  Danois  &  Boss4.  Q. 
Judgment  confirming,  8  March,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

Damages  are  in  some  cases  accorded 
by  way  of  indemnity,  as  for  an  expro- 
priation, where  defendant  has  exercised 
powers  conceded  to  him  under  a  special 
act,  and  which  interferes  with  the  rights 
of  property  of  another,  although  there 
is  no  reservation  of  the  I'ights  of  others 
in  the  special  act. 

So  it  was  held  that  a  corporation  is 
liable  in  damages  for  closing  a  street 
under  statutory  powers  by  which  the 
Plaintift's  property  is  directly  and 
exceptionally  injured,  although  the 
Statute  gives  no  express  recourse  for 
damages.  That  at  common  law  it  is 
equivalent  to  an  expropriation,  and 
therefore  that  the  right  given  to  close 
the  street  is  to  be  understood  to  be 
given  subject  to  any  special  dam- 
ages occasioned  to  a  proprietor.  And 
further  that  the  statute  on  which  the 
street  was  closed  formed  only  one  of  a 
number  of  statutes,  all  implying  the 
principle  of  damage  for  such  acts. 

Held,  also  that  the  civil  courts  had 
jurisdiction  over  the  matter,  notwith- 
standing that  such  matters  might  come 
before  commissioners.  The  Mayor  &c. 
of  Montreal  &  Drummond.  Judgment 
confirming,  20  June  1874.  Taschereau, 
Ramsay,  Sanborn,  Mackay,  Torrance 
JJ.  Mackay  &  Torrance  3 J.  dis.  Rep. 
18  J.  225. 


In  the  Privy  Council  this  case  was 
reversed  on  the  ground  that  the  civil 
Courts  had  no  jurisdiction,  although 
not  pleaded.  The  judicial  committee 
also  expressed  the  opinion  that  where 
a  statutory  power  is  strictly  followed, 
no  damages  can  be  recovered,  no  mat- 
ter what  injury  a  proprietor  suffers, 
unless  there  is  a  reserve  for  damages 
in  the  act. 

A  railway  company  is  liable  for  the 
damage  caused  by  its  works,  although 
performed  within  the  powers  conferred 
on  it  by  statute.  La  Corporation  de 
Tingwich  &  The  Grand  Trunk  Bail 
way  Co.  Q.  8  March  1877.  Monk,  Ram- 
fay,  Sanborn,  Tessier,  JJ.  Rep.  3  Q.  L. 
R.  Ill,  9  Rev.  Leg.  346. 

Where  the  damage  is  continuous  the 
action  does  not  fall  within  art.  2261 
C.  C,  unless  there  be  a  special  plea  to 
show  the  time  when  the  damage  ceased 
and  that  the  period  in  question  was 
more  than  two  years  previous  to  the 
institution  of  the  action. 

Damages  may  be  recovered  against 
a  corporation  acting  under  and  within 
the  scope  of  statutory  powers  where  a 
special  damage  is  sustained.  Grenier 
&  The  City  of  Montreal.  M.  Judgment 
reversing,  3  Feb.  1880.  Sir  A.  A.  Dorion 
C.  J.,  Monk,  Ramsay,  Cross  JJ.  Rep.  3 
Leg.  News  51. 

The  Corporation  of  the  City  of  Mont- 
real lowered  the  roadway  of  Little  St- 
James  Street  in  the  said  city,  so  that 
the  access  to  the  property  of  the  Plain- 
tiff' and  others,  who  owned  real  estate 
on  the  line  of  the  street,  was  inter- 
rupted. 

Held: — That  an  action  lay  against 
the  Corporation  by  the  persons  ag- 
grieved, for  the  recovery  of  the  dam- 
ages occasioned  by  the  interference 
with  their  property. 

The  statute  (Que.)  27  and  28  Vict. 
C.  60,  does  not  exclude  such  action  of 
indemnity,  but  merely  provides  a  mode 
of  procedure.  If  the  Corporation  desires 
to  have  the  compensation  estimated 
by  commissioners,  it  must  move  the 
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Court  to  name  them.  If  the  Corpora- 
tion does  not  by  preliminary  plea  ob- 
ject to  the  adoption  of  the  ordinary 
form  of  action  by  the  Plaintiff,  it  will 
be  held  to  have  acquiesced,  and  cannot 
raise  the  objection  afterwards. 

In  the  present  case  no  damages  were 
proved  beyond  what  had  been  com- 
pounded for  by  the  Plaintiff.  D.  Mor- 
risson  &  The  Mayor  &c.  of  the  City  of 
Montreal.  M.  Judgment  coniirming.  21 
December,  1880.  Monk,  Eamsay,  Baby, 
Doherty,  Jette  JJ.  Bep.  .'^l  J.  1.  4  Leg. 
News  25,  1  Dec.  d'A.  107. 

Action  of  damages  against  the  Cor- 
poration of  Montreal  for  failing  to  carry 
out  the  stipulation  of  a  deed  of  cession, 
by  which  Plaintifis  ceded  to  the  said 
corporation,  Defendant,  the  land  of  an 
unrecognized  street,  on  condition  that 
the  said  corporation  should  faire  sans 
dSlai,  de  la  diie  lisiire  de  terre,  une 
rue  puhlique,  sous  le  nam  de  la  rue 
Lusignan,  et  devant  tire  ainsi  nommSe 
d  perpMuiii,  macadamis6e,  entretenue 
en  aussi  hon  4tat  et  condition  que  les 
autres  rues  publiques  de  la  dite  eiti. 
The  Court  made  an  interlocutory  order 
to  the  effect  that  the  Corporation 
should  perform  its  part  of  the  agree- 
ment within  six  months.  Plaintiffs 
appealed,  and  the  appeal  was  dismissed. 
Roy  &  The  Corporation  of  Montreal. 
M.  Judgment  confirming,  27,  January 
1876.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier  JJ. 

A  young  woman  took  a  passenger 
ticket  on  a  railway  from  St-A.  to  St- J. 
at  the  latter  place  the  "  conductor  " 
failed  to  notify  her  that  the  train  had 
reached  her  stopping  place.  Imme- 
diately after  the  train  started  again, 
the  passenger  observed  she  was  passing 
St-Johns,  and  threw  herself  out  of  the 
carriage  and  was  injured.  Her  father 
sued  the  company  in  damages  for  these 
injuries.  Held,  reversing  the  judgment 
of  the  Court  below,  that  the  Company 
was  only  liable  for  the  damages  directly 
caused  by  the  passenger  being  carried 
beyond  St-J.  (of  which  there  was  no 
evidence)  but  that  the  company  was 
not  liable  for  the  damages  resulting 
from  her  jumping  off  a  train  in  motion. 


The  fault  was  her  own.  It  might  have 
been  otherwise  had  the  passenger  been 
invited  to  descend  by  an  official  of  the 
company.  Arts  1053,  1054,  1074,  1075, 
C.  C.  The  Central  Vermont  Railway 
Co.  &  Lareau.  M.  Judgment  reversing, 
27  May,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  Baby,.  J  J.  9  Leg. 
News  365. 

Held,  incidentally,  that  under  the 
law  of  this  Province  a  father  has  an 
action  of  damages  against  the  wrong- 
doer for  the  death  of  his  child,  caused 
by  the  fault  of  the  Defendant.  And  it 
will  be  no  answer  to  such  action  to  say 
that  the  child  was  too  young  for  his 
services  to  be  of  any  value,  and  that  he 
was  only  a  source  of  expense  to  the 
parents  at  the  time.  Lord  &  La  Com- 
pagnie  du  Chemin  de  Fer  du  Nord.  Q. 
Judgment  confirming,  5  February, 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby  JJ.  Rep.  14  Eev. 
Leg.  297. 

Le  proprietaire  d'un  quai,  non  ouvei't 
au  public,  n'est  pas  responsable,  en 
dommages,  de  I'accident,  meme  mortel, 
cause  a  un  enfant  qui  avait  mis  pied 
sur  tel  quai  dont  I'etat  etait  tres  defeo- 
tueux.  Lord  &  La  Compagnie  du  Che- 
min de  Fer  du  Nord.  Q.  Judgment 
confirming,  5  February,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby  JJ.  Eep.  14  Eev.  Leg.  297. 

Damages  for  taking  out  a  capias  im- 
providently.  The  Plaintifi,  a  jeweller 
desiring  to  increase  his  business,  ob- 
tained advances  from  respondent,  a 
wholesale  dealer,  and  gave  as  security 
an  hypothec  on  his  proprety,  on  which 
he  declared  there  were  mortgages,  but 
he  only  specified  one  of  a  certain 
amount.  There  was  really  another. 
Shortly  after  Plaintiff  became  insolvent, 
and  respondent  arrested  him  on  capias. 
The  court  confirming  the  judgment  of 
the  court  below,  that  there  was  prob- 
able cause  for  the  arrest,  although  it 
seems  the  Plaintiff  did  not  intend 
fraudulently  to  conceal  the  mortgage. 
Grothg  &  Saunders.  M.  Judgment  con- 
firming, 16  January  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Eamsay,  Cross,  Baby  JJ' 
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An  employer  is  responsible  for  the 
damages  suffered  by  an  employee 
though  the  negligence  or  want  of  skill 
of  a  fellow  employee. 

Following  Ravary  and  G.  T.  R.,  6  J., 
49.)  A  direction  to  the  jury  that  anguish 
of  mind  suffered  for  the  loss  of  a  hus- 
band may  properly  be  taken  into  con- 
sideration by  them  in  estimating  the 
the  damages  which  should  be  allowed 
to  the  widow,  is  not  erroneous. 

Where  a  witness  arrived  after  the 
evidence  at  the  trial  was  closed,  but 
before  the  jury  were  charged,  the  ex- 
clusion of  his  testimony  was  not  in  itself 
a  sufficient  ground  for  allowing  a  new 
trial ;  but  the  Court  will  look  to  the 
relevancy  and  importance  of  the  evi- 
dence which  the  witness  was  prepared 
to  give,  and  where  the  affidavit  of  such 
witness  is  before  the  Court,  and  the 
testimony  which  he  proposed  to  give 
does  not  appear  to  be  relevant  or 
material,  a  new  trial  will  not  be  ordered 
on  the  ground  that  the  evidence  was 
excluded. 

The  fact  that  one  of  the  jury,  in  the 
course  of  the  trial,  put  a  question  to  a 
witness  which  appeared  to  indicate  a 
leaning  to  the  side  of  the  plaintiff,  and 
the  further  circumstance  that  the  jury 
presented  her  with  their  own  taxed 
feas  after  the  verdict  was  rendered,  are 
not  such  indications  of  bias  or  partiality 
as  to  constitute  grounds  for  a  new  trial. 
Robinson  &  The  Canadian  Pacific  Ry 
Co.  M.  Judgment  reversing,  16  Jan. 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Cross,  Baby,  JJ.  Rep.  M.  L.  R.  II,  Q.  B. 
25.  9  Leg.  News  85.   4  Dec.  d'A.  297. 

Damages  for  wrongful  imprisonment, 
An  election  of  municipal  councillors 
was  held  for  the  parish  of  Chateau- 
Richer,  at  which  the  Mayor  (Appellant) 
presided,  at  the  opening  of  the  pro- 
ceedings the  president  announced  his 
intention  to  proceed  with  severity  if 
there  was  any  disturbance.  Upon  this 
high-words  followed  and  threats  of  a 
very  objectionable  character  were  used. 
Thereupon  the  mayor  secretly  ordered 
the  secretary  to  prepare  warrants  of 
arrest  directed  against  the  respondent 


and  five  others.  These  warrants  were 
not  executed  till  next  day,  when  the 
warrants  turned  out  to  be  for  the  com- 
mitment on  conviction  of  each  of  the 
parties  to  gaol  for  ten  days.  Respondent 
was  imprisoned  and  only  released  on 
Habeas  corpus.  He  then  sued  appe- 
lant in  damages.  The  defence  in  sub- 
stance was  that  the  appellant  was  act- 
ing in  good  faith,  that  the  articles  of 
the  municipal  code  were  obscure,  and 
that  he  was  not  to  be  punished  for  an 
error  in  judgment.  The  articles  of  the 
M.  C.  relied,  upon  by  appellant  are  300 
and  301.  They  are  in  these  terms  : 
300.  "  The  person  presiding  at  an 
election  of  councillors  is  a  keeper  of' 
the  peace  from  eight  o'clock  in  the 
morning  of  the  day  on  which  the  meet- 
ing of  municipal  electors  is  held,  until 
nine  o'clock  in  the  morning  of  the  day 
which  follows  the  close  of  the  election. 
He  possesses  in  this  respect  all  the 
powers  of  justices  of  the  peace,  and 
may  exercise  them  throughout  the 
whole  municipality." 

301.  "The  presiding  officer  at  the 
election  may  moreover,  for  the  purpose 
of  preserving  peace  and  public  order  : 

lo.  "  Swear  in  as  many  special  cons- 
tables as  he  deems  necessary ; 

2o.  "  Require  the  assistance  of  aU 
justices  of  the  peace,  constables,  or 
other  persons  residing  in  the  munici- 
pality, by  verbal  or  written  order  ; 

3o.  "  Commit  on  view  to  the  custody 
of  a  constable  or  of  any  other  person, 
for  a  period  of  not  more  than  forty-eight 
hours,  any  one  breaking  the  peace  or 
disturbing  public  order  ; 

4o.  "  By  a  warrant  under  his  hand 
imprison  such  offender  in  the  common 
gaol  of  the  district,  or  in  any  house  or 
other  place  of  confinement  established 
within  the  limits  of  the  county  muni- 
cipality, for  any  period  not  exceeding 
ten  days." 

The  court  held  that  the  imprison- 
ment was  wholly  illegal.  The  powers 
of  a  justice  of  the  peace  in  no  case  per- 
mitting the  conviction  of  any  person 
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without  trial.  Commitment  on  view 
any  one  troubling  the  peace  for  a  short 
period,  is  not  the  power  the  president 
pretends  to  have  exercised.  It  was 
evidently  under  the  4th  ss.  of  Art.  301 
M.  C.,  he  pretented  to  act.  That  dis- 
position of  the  law  is  evidently  to  be 
read  with  art.  300,  and  could  not  be 
interpreted  to  mean  that  the  president 
could  secretly,  and  without  a  conviction, 
place  a,  lettre  de  cachet  of  this  sort  in 
the  hands  of  a  bailiff  to  be  executed 
almost  at  the  moment  the  temporary 
functions  of  the  president  ceased.  The 
majority  of  the  court  thinks  this  con- 
stitutes malice,  as  no  one  in  this  country 
can  be  presumed  not  to  know  that  a 
person  cannot  be  punished  without  a 
hearing.  It  is  an  elementary  principle 
of  justice.  Cloutier  &  Tr4pannier.  Q. 
Judgment  confirming,  7  October,  1886. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Baby,  JJ.  The  Chief  Justice 
and  Monk,  J.,  dissenting.  Rep.  9  Leg. 
Xews  347.     14  Rev.  Leg.  670. 

A  Line  of  railway  running  alongside 
of  a  street,  and  not  divided  by  any 
fence  from  the  street,  is  not  a  road  on 
which  foot  passengers  using  it  are  en- 
titled to  the  same  protection  as  if  they 
were  walking  on  an  ordinary  highway. 
And  so  it  was  held  that  a  person  who 
was  injured  by  falling  over  some  planks 
lying  on  the  track  had  no  action  against 
the  company.  Faucher  &  The  North 
Shore  Ry  Co.  Q.  Judgment  confirming, 
5  February,  1886.  Monk,  Ramsay,  Tes- 
sier, Cross,  Baby,  J  J.  Tessier,  J.,  dis- 
senting. Rep.  9  Leg.  News  75. 

Damages  for  arrest  on  a  criminal 
charge  on  the  ground  that  the  magist- 
rate who  issued  the  warrant  had  no 
jurisdiction,  the  act  complained  of 
being  out  of  his  jurisdiction,  that  the 
complaint  was  malicious  and  without 
probable  cause.  Ileld,  reversing  the 
decision  of  the  Court  below  that  the 
absence  of  jurisdiction  owing  to  error 
on  the  part  of  the  magistrate  does  not 
of  itself  make  him,  or  the  complainant 
liable  in  damages,  and  that  in  this 
case  there  was  no  malice,  and  there 
was  not  absence  of  probable  cause. 
Copeland  &  Leclerc.  M.  Judgment  re- 
versing, 25  January,  1886.  Monk,  Ram- 


say, Tessier,  Cross,  Baby,  JJ.  Tessier  & 
Cross,  JJ.  diss. 

A  married  woman,  authorized  by  her 
husband,  can  bring  an  action  of  dam- 
ages in  her  own  name  for  personal 
wrongs.  Bme  Sarah  Ann  Waldon  et 
vir.  &  Bme  Maria  White  et  vir.  Judg- 
ment confirming,  30  .June,  1 886.  Monk, 
Ramtay,  Tessier,  Cross,  Baby  JJ. 

A  railway  company  employed  a  num- 
ber of  labourers  to  work  at  the  cons- 
truction of  the  line  of  road,  and  pro- 
mised them  transport  to  the  place 
where  they  were  to  work.  At  a  certaitf 
point  the  labourers  were  ordered  to  go 
on  to  a  construction  train.  There  were 
no  carriages  tor  their  accommodation, 
but  soiiie  trucks  more  or  less  encum- 
bered with  material.  The  greater  num- 
ber got  on  to  a  truck  loaded  with  lum- 
her,  on  which  they  were  suffered  to 
depart.  Shortly  afterwards  a  prop  in- 
tended to  keep  the  lumber  in  its  place 
broke,  and  many  of  the  labourers  were 
precipitated  to  the  ground  and  injured. 
Held,  that  the  company  was  liable  in 
damages.  The  Canadian  Pacific  R.  R. 
&  Paquette.  M.  Judgment  confirming, 
30  June,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Ross,  Baby,  JJ. 

La  compagnie  intimee  a  laisse  ouvert 
pendant  la  nuit  le  passage  qui  conduit 
de  son  quai  et  ponton  a  son  bateau- 
passeur.  Le  mari  de  I'Appelante,. 
croyant  mettre  le  pied  sur  le  bateau;) 
passeur  qui,  etant  en  retard,  ne  se 
trouvait  pas  a  son  poste,  s'esT;  precipit^ 
dans  le  fleuve  St.  Laurent  par  I'ouver- 
ture  restee  ouverte  a  I'extremite  de  ce 
passage,  et  s'est  noye.  Dela  action  en 
dommage  de  la  part  de  I'appelante  qui 
a  pretendu  que  ce  passage  aurait  du 
etre  ferme  et  le  quai  mieux  eclaire. 
L'Intimee  a  plaide  qu'elle  y  avait  place 
le  nombre  de  lumieres  exigees  par  les 
reglements  de  la  cite  de  Quebec. 

Jug£: — lo.  Que  lors  meme  que  I'in- 
timee  se  serait  conformee  aux  regle- 
ments en  question,  cela  ne  I'a  pas  ex- 
empte  d'observer  les  mesures,  que  la 
simple  prudence  commando,  pour  pro- 
teger  la  vie  de  ceux  qu'elle  appellea. 
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se  servir  moyennant  remuneration  de 
ce  bateau-passeur,  de  jour  et  de  nuit ; 

2o.  Que  I'intimee  s'est  rendu  coupa- 
ble  de  negligence  grossiere.  Boulanger 
&  The  Grand  Trunk  R.  R.  Co.  Q.  Judg- 
ment reversing,  5  October,  1885.  Monk, 
Eamsay,  Cross,  Baby,  JJ.  Rep.  11  Q. 
L.  R.  254.     14  Rev.  Leg- 321. 

NoTA Tessier,  J.,  present  a  I'audi- 

tion  mais  absent  lorsque  le  jugement  a 
ete  prononce,  a  donne  son  concours  au 
jugement. 

Lorsqu'il  est  convenu  qu'une  partie 
donnera  a  I'autre  partie  une  des  trois 
sections  de  sa  rade,  pour  I'oocupation 
d'un  navire  appartenant  a  cette  der- 
niere,  I'occupation  de  partie  d'une 
autre  section  donne  au  locateur  de 
telle  rade  le  droit  a  une  indemnite  pro- 
portionnee  a  la  perte  qu'il  a  subie  par 
suite  de  cet  excedant  d'occupation. 
Allan  et  al.  &  Hall.  Q.  Judgment 
confirming,  5  October,  1885.  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  14  Rev. 
Leg.  428. 

Where  there  is  a  right  of  action  for 
a  trifling  assault,  and  where  no  material 
damage  is  done,  and  the  plaintiffrefuses 
all  settlement  and  begins  and  then 
abandons  a  prosecution  before  a  ma- 
gistrate, in  order  to  bring  an  action  of 
damages,  the  court  will  reduce  damages 
which  have  no  reasonable  measure,  to 
such  a  sum  as  would  be  imposed  as  a 
fine  by  a  magistrate.  Papineau  & 
Tdber  et  al.  M.  Judgment  modified, 
30  Dember,  1 885.  Monk.  Ramsay,  Tes- 
sier, Cross,  Baby,  JJ.  Rep.  M.  L.  R.  II. 
Q.  B.  107. 

An  employer  is  liable  for  any  want  of 
care  on  his  part  by  which  his  servant 
is  injured;  and,  therefore,  if  he  engages 
an  unskilled  or  careless  person  to  con- 
duct his  work,  and  owing  to  the  want 
of  skill  or  care  of  the  person  so  em- 
ployed, another  workman  is  injured, 
the  employer  is  responsible.  But  in  or- 
der to  hold  the  employer  responsible, 
it  must  be  clearly  established  that  the 
negligence  or  want  of  skill  of  the  fellow 
workman  caused  the  accident  by  which 
the  damage  was  occasioned.   So,  where 


two  workmen  were  engaged  in  an  ope- 
ration not  shown  to  be  hasardous,  and 
an  explosion  occurred  which  killed  the 
superior  workman  and  injured  the  plain- 
tift  who  was  assisting  the  other,  it  was 
held  that  the  workman  injured  had  no 
right  of  compensation  from  the  em- 
ployer, in  the  absence  of  any  evidence 
as  to  the  cause  of  the  accident,  or  that 
the  employer  was  in  fault  by  having 
hired  a  careless  or  unskilful  workman. 
The  St.  Lawrance  Sugar  Refining 
Company  &  Campbell.  M.  Judgment 
reversing,  21  March,  1885.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  M.  L.  R.  I.  Q.  B.  290. 
4  Dec.  d'A.  186. 

The  defendants  were  constructing  a 
building  in  the  City  of  Montreal,  and 
at  their  solicitation,  men  (of  whom  the 
plaintiff  was  one)  were  sent  by  the  cor- 
poration to  introduce  water  from  the 
street  by  ^  pipe  connecting  with  the 
building.  This  could  not  be  done  with- 
out working  inside  as  well  as  ontside. 
A  man  passing  along  the  wall,  above 
where  the  Plaintiff  was  working  at  the 
pipe  hole,  loosened  and  started  a  brick 
in  the  wall,  and  the  brick,  falling  down, 
injured  the  Plaintiff.  A  hammer  had 
fallen  p^'eviously  and  warning  had  been 
given  to  the  men  above. 

Held : — That  the  burden  of  proof 
was  on  the  Defendants  to  rebut  the 
presumption  of  negligence,  and  this 
not  having  been  done,  the  defendants 
were  liable.  Evans  &  Monette.  M. 
Judgment  confirming,  27  January,  1886. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessiei', 
Cross,  Baby  JJ.  Ramsay,  Cross,  JJ.  dis- 
senting. Rep.  M.  L.  R.  2  Q.  B.  243.  9 
Leg.  News  366. 

Lorsqu'un  chemin  est  en  aussi  bon 
etat  qu'il  est  possible  de  le  maintenir, 
a  raison  de  la  saison  et  du  voiturage 
qui  s'y  fait,  et  qu'il  parait  meme  meil- 
leur  que  les  autres  chemin<,  et  meil- 
leur  qu'il  n'avait  ete  les  annees  prece^ 
dentes,  la  corporation  ne  sera  pas  res- 
ponsable  des  dommages  souSerts  et 
causes  par  le  mauvais  etat  de  ce  chemin. 
Beaucage  &  La  Corp.  de  la  Paroisse  de 
Deschamhault.  Q.  Judgment  confirm- 
ing, 8  October,  1886.    Sir  A.  A.  Dorion, 
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C.  J.,  Eamsay,  Tessier,  Cross,  Baby,  JJ. 
Su-  A.  A.  Dorion,  C.  J.,  Ramsay,  J.  diss. 
Eep.  14  Eev.  Leg.  655. 

M.,  the  husband  of  plaintiff,  was  em- 
ployed by  the  defendant,  master  of 
a  steamship,  to  assist  in  unmooring  the 
steamship  then  lying  at  the  wharf  at 
Montreal,  and  about  to  put  to  sea. 
While  M.  was  standing  ready  to  oast  off 
the  stern  hawser  from  the  post  at  which 
it  was  fastened,  the  hawser  snapped, 
and  M.  was  fatally  injured. 

Meld: — That  the  presumption  was 
that  the  rope  was  insufficient  for  the 
purpose  for  which  it  was  being  used,  or 
that  the  ship  was  unskilfully  handled, 
and  in  either  case,  the  master  of  the 
ship  was  responsible.  Corner  &  Byrd. 
M.  Judgment  confirming,  27  January, 
1886.  Sir  A.  A.  Dorion.  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Ramsay  Lross, 
JJ.,  diss:  Rep.  9,  Leg.  News  374. 

An  employer  is  responsible  for  inju- 
ries to  his  employees  resulting  from 
defects  in  the  tackle,  machinery  or 
appliances  provided  for  their  use. 
Tackle  used  in  work  such  as  loading  or 
unloading  a  vessel  ought  to  be  amply 
sufficient  to  withstand  any  strain  that 
is  likely  to  be  put  upon  it  by  ordinary 
unskilled  laborers  ;  and  where  tackle 
breaks,  without  any  extraordinary  strain 
upon  it,  it  will  be  presumed  to  be  in- 
sufficient, though  it  may  have  been 
used  previously  for  the  same  purpose 
without  accident. 

A  laborer  engaged  in  work  such  as 
loading  or  unloading  a  vessel  is  only 
bound  to  use  ordinary  care,  and  the 
employer  is  not  relieved  from  respon- 
sibility by  showing  that  if  the  laborer 
had  used  the  greatest  skill  and  care  the 
accident  might  not  have  happened- 
Ross  &  Langlois.  M.  Judgment  con- 
firming, 21  Jannary,  1885,  Sir  A.  A. 
Doiion,  C.  J.,  Ramsay,  Tessiei',  Cross, 
Baby,  JJ.  Rep.  M.  L.  R.,  1.  Q.  B.  280,  4 
Dec,  d'A.  187. 

DEBENTURES.— The  railway  of  an  in- 
corporated company  may  be  sold  in 
execution  of  a  judgment  in  favour  of  a 
creditor  suing  on  a   debenture  in  a  sta- 
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tuory  form  hypothecating  the  railway 
to  secure  the  payment  of  the  deben- 
ture. The  Corporation  of  the  County 
of  Drummond  &  The  South  Eastern 
Railway  Company.  M.  Judgment  re- 
versing, 20  Dec.  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross  JJ. 
Tessier  J.  dis.  Rep.  24  J.  276,  3  Leg. 
News  2. 

A  debenture  of  a  Municipal  Corpora- 
tion in  the  hands  of  a  bona  fide  holder, 
good  on  the  face  of  it,  and  made  within 
the  limits  of  the  powers  of  the  Corpora- 
tion cannot  be  questioned  by  the  Cor- 
poration for  irregularities  in  its  issue. 

An  error  in  the  date  of  such  deben- 
ture is  not  a  cause  of  nullity. 

The  power  to  issue  debentures  for 
$500  implies  the  power  to  make  de- 
bentures of  $100.  The  Corporation  of 
The  Township  of  Roxton  &  The  East- 
ern Townships  Bank.  M.  Judgment 
confirming,  28  November,  1882. 

A  debenture  is  a  negotiable  instru- 
ment, and  cannot  bear  a  condition  on 
the  face  of  it,  making  its  vaUdity  de- 
pendent upon  obligations  to  be  per- 
formed in  future.  And  so,  where  a 
municipal  corporation  voted  a  bonus 
to  a  railway  company  payable  in  de- 
bentures, and  the  by-law  imposed  cer- 
tain future  obligations  upon  the  com- 
pany as  to  the  mode  of  operating  the 
road,  it  was  held,  that  debentures  in 
which  these  obligations  were  set  forth 
as  conditions  were  not  a  valid  tender. 
MacFarlane  &  The  Corporation  of  the 
Parish  of  StC£saire.  M.  Judgment 
reversing,  27  March,  1886.  Monk,  Eam- 
say, Tessier,  Cross,  Baby,  JJ.  Baby  J. 
dissenting.  Rep.  M.  L.  R.  II.  Q.  B.  160, 
9  Leg.  News  202. 

Debentures  are  not  money,  and  conse- 
quently damages  for  the  faUure  to  give 
debentures  at  the  time  agreed  upon  are 
not  limited  by  the  Art.  1077  C.  C.  which 
is  as  follows:  The  damages  resulting 
from  delay  in  the  payment  of  money  to 
which  the  debtor  is  liable  consist  only 
of  interest  at  the  rate  legally  agreed 
upon  by  the  parties  ;  or  in  the  absence 
of  such  agreement  at  the  rate  fixed  by 
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law.  These  damages  are  due  without 
the  creditor  being  obliged  to  prove  any 
loss.  They  are  due  from  the  day  of  the 
default  only,  except  in  the  cases  where 
by  law  they  are  due  from  the  nature  of 
the  obligation.  This  article  does  not 
affect  the  special  rules  applicable  to 
bills  of  exchange  and  contracts  of  sure- 
tyship. The  Corporation  of  the  County 
of  Ottawa  &  The  Montreal,  Ottawa  and 
Occidental  Railway  Co.  M.  Judgment 
confirming,  27th  November,  1883.  Sir 
A.  A.  Dorion,  C.  J.,  Eamsay,  Tessier, 
Cross,  Baby,  J  J.  The  Chief  Justice  and 
Cross  dis. 

Debenture  alternative,  v.  Pkooedueb. 

DECISORY  OATH.— 1247.  1248,  1249, 
1250,  1251,  1252,  1253  C.  C.  443,  444, 
445,  446,  447  C.  C.  P.  v.  Evidence — 
Possessory  action. 

Declinatory  exception,  v.  Pkocedurb. 

DECRET. Is    the     ordinance    of    a 

judge  or  court — decree,  coloquially  used 
for  the  sale  under  a  d£cret  d'adjudica- 
tton.  V.  Sale. 

DEED. Evidence  of  fraud  in.  v.  Fair 

&  Dolan.  Rep.  2  Leg.  News  395. 

DEFAUT  DE  CONTENANCE.— «.  Sale. 

DEFENSE  D'ALIENER.— The  defense 
d'ali^ner  in  a  purely  onerous  contract 
is  null.  Fraser  et  al.  &  Fouliot.  Q. 
Judgment  confirming,  8  March  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross  JJ.  Ramsay  &  Cross  JJ. 
dis.  they  being  of  opinion  that  the  con- 
tract was  not  purely  onerous.  Con- 
firmed in  Supreme  Court,  12  Dec.  1879, 
4  S.  C.  Rep.  515. 

DELAISSEMENT.— In  maritime  law 
abandonment  to  the  insurer,— other- 
wise abandonment  to  avoid  personal 
responsibility  on  hypothecary  action. 
V.  abandonment. 

An  hypothecary  or  privileged  creditor 
who  buys  in  lands  sold  for  taxes,  and 
who  within  two  years  is  re-imbursed  by 
the  owner,  may  while  he  remains  in 
possession  of  the  lands  bring  his  hypo- 


thecary action  against  the  owner,  calling 
upon  him  to  delaisser  the  lands,  such 
creditor's  possession  being  only pr^caire 
anid  not  that  of  a  proprietor  as  regards 
the  real  owner.  Corrigan  &  Ross.  Q. 
Judgment  confirming,  5  June,  1876. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ. 

Delay  when  no  time  is  fixed  v. 
Demeure. 

Note. — "  Reasonable  time  shall  be 
adjudged  by  the  discretion  of  the  jus- 
tices before  whom  the  cause  dependeth. 
Inst.  566. 

DELAYS  OF  PROCEDURE.-^?).  Peooe- 

DURB. 

DELEGATION. — Is  perfect  or  imper- 
fect, 1173  C.  C.  (1)  Indication  of  pay- 
ment, 1174  C.C.  (2i  A  perfect  delegation 
operates  novation,  1172,  1175  C.  C. 

A  simple  indication  of  payment  or 
the  delegation  of  a  new  debtor,  creates 
no  lien  de  droit  between  him  and  the 
indicated  creditor,  so  long  as  the  latter 
has  not  accepted  the  party  delegated. 

The  acceptance' need  not  be  express, 
except  as  regards  third  parties,  but 
may  be  inferred  from  circumstances. 

Registration  by  the  parties  is  not 
equivalent  to  an  acceptance  of  the 
delegation.  La  Soci4t4  Permanente  de 
Construction  Jacques- Car  tier  &  Robin- 
son. M.  Judgment  confirming,  19  Nov. 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Cross,  Baby,  JJ.  Rep.  1  Dec.  d'A.  32. 
4  Leg.  News  38. 


(1)  The  delegation  by  which  a  debtor  gives 
to  hia  creditor  a  new  debtor  who  obliges  nim- 
self  towards  the  creditor,  does  not  affect  nova- 
tion unless  it  is  evident  that  the  creditor 
intends  to  discharge  the  debtor  who  makes 
the  delegation. 

(2)  The  simple  indication  by  the  debtor  of 
a  person  who  is  to  pay  in  his  place  or  the 
simple  indication  by  the  creditor  of  a  person 
who  is  to  receive  in  his  place,  or  the  transfer 
of  a  debt  with  or  without  the  acceptance  of 
the  debtor,  does  not  affect  novation. 
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Delegation  until  it  is  accepted  does 
not  bind  the  parties  delegants,  it  only 
operates  as  an  indication  de  paiement. 
Beeves  &  Darling.  M.  Judgment  con- 
finning,  19  Nov.  1883.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 

DELIBERE. — v.  Procedure. 
DELIT V.  Damages. 

DELIVERY  TO   CARRIER.  — Delivery 

to  a  carrier  for  a  purchaser,  does  npt, 
under  our  system,  prevent  the  purcha- 
ser from  refusing  to  receive  and  pay 
for  the  goods.  Huston  &  Baile.  Q. 
Judgment  reversing,  4  March,  1875. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Plamondon,  JJ. 

DELIVERY.  —  V.    Commencement    db 

PKEUVE  PAR  ECRIT. 

DEMAND. — When  an  obligation  fixes 
no  place  of  payment,  a  demand  should 
be  made  at  the  domicile  of  the  debtor 
before  suing,  and  if  this  be  not  done 
and  the  Defendant  pays  with  his  plea, 
he  will  not  be  liable  for  costs.  Godrique 
&  Grondin.  M.    Judgment  confirming, 

5  Dec,  1874.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,   Ramsay,   Sanborn,  JJ.    Rep. 

6  Rev.  Leg.  643. 

An  action  was  taken  on  a  note  en 
6re!)ei  payable  on  demand  at  defendant's 
house,  without  any  previous  demand. 
The  defendant  tendered  the  amount 
confessed  judgment  without  interest  or 
costs.  Held,  that,  the  tender  was  suffi- 
cient. Dorion  &  Benoit.  M.  Judg- 
ment reversing,  15  May,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
J  J.     Rep.  2  Leg.  News  171. 

The  demand  of  payment  should  be 
made  by  the  creditor  at  the  domicile 
of  the  debtor,  in  absence  of  any  special 
stipulation.  (1152)  C.C.)  (1|  Beaudry  & 


(1)  Payment  must  be  made  in  the  place 
expressly  or  impliedly  indicated  by  the 
obligation.  If  no  place  be  so  indicated  the 
payment,  when  it  is  of  a  certain  specified  thing , 
must  be  made  at  the  place  where  the  thing 
was  at  the  time  of  contracting  the  obligation. 
In  aU  other  oases  payment  must  be  made  at 
the  domicile  of  the  debtor  subject  neverthe- 


Barbeau.  M.  Judgment  confirming, 
15  February,  1886.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Reported  1  Dec.  d'A.  268. 

DEMEURE. — Where  no  special  time 
for  the  execution  of  an  obligation  is 
stipulated  by  the  contract,  a  reason- 
able time  is  understood.  But  where 
no  time  is  fixed  for  doing  a  certain 
thing  and  it  is  also  stipulated  that 
when  that  is  done  the  party  obhged  to 
do  it  is  to  pay  a  certain  sum  of  money, 
an  action  demanding  absolutely  the 
payment  of  the  sum  of  money  will  not 
be  maintained  till  the  party  is  put  en 
demeure  to  fulfil  his  obligation.  Beau- 
dry  &  Les  Marguillers  de  PQSavre  e( 
Fabrique  de  Montreal,  M.  Judgment 
reversing  15  June,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  JJ. 
Rep.  3  Leg.  News  2 1 8. 

There  was  a  promise  of  sale  to  the 
effect  that  the  price  was  $1200.00  of 
which  $500.00  was  acknowledged  to 
have  been  received  in  cash  at  the 
passing  of  the  agreement,  and  the 
balance  of  $700.00  was  to  be  paid  in 
seven  equal  annual  instalments.  The 
respondent  was  then  a  minor,  but  he 
was  assisted,  for  the  purposes  of  the 
agreement,  by  his  father,  who  was 
present  and  who  promised  to  procure 
a  ratification  of  the  agreement  by  his 
son  when  he  should  come  of  age.  EM 
that  the  respondent,  not  being  put  « 
demeure,  did  not  forfeit  his  right  to 
obtain  a  deed  of  sale  by  his  failure  to 
make  the  yearly  payments  agreed 
upon,  or  by  his  failure  to  ratify.  Grange 
&  McLennan,  M.  Judgment  confirm- 
ing 27  January,  1 883.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Baby,  JJ.  Sir  A, 
A.  Dorion,  C.  J.,  dissenting. 

Note; — ^This  case  was  appealed  to 
the  Supreme  Court  where  it  was  held; 
Reversing  the  judgment  of  the  Court 
below  (Strong  &  Taschereau,  -JJ.,  dis- 
senting,) that  the  condition  precedent 
on  which  the  promise  of  sale  was 
made,  not  having  been  complied  with 
within  the  time  specified  in  the  con- 
tract, the  contract  and  the  law  placed 

less  to  the  rules  provided  under  the  title  re- 
lating to  particular  contracts. 
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the  plaintiff  en  demeure,  and  there  was 
no  necessity  for  any  demand,  the 
necessity  for  a  demand  being  incon- 
sistent with  the  terms  of  the  con- 
tract, which  immediately  on  the  failure 
of  the  performance  of  the  condition 
ipso  facto  changed  the  relation  of  the 
parties  from  vendor  and  vendee  to 
lessor  and  lessee.  9  S.  C.  Rep.  385.  But 
see  arts.  1067-8-9  C.  C.  (1)  v.  Eemeee. 

DEMOLITION  DE  NOUVEL  (EUVRE.— 

The  action  en  demolition  de  nouvel 
osuvre  lies  against  the  owner  of  land  on 
a  lower  level  of  a  stream,  who  has  built 
a  dam  so  as  to  obstruct  the  flow  from  a 
higher  level,  and  thus  weaken  the 
power  which  has  been  previously  used 
by  the  owner  of  the  upper  level  to 
propel  his  machinery. 

The  fact  that  the  work  complained 
of  has  been  completed  does  not  effect 
the  right  of  action  for  its  demolition. 

The  Statute  Consol.  Stat.  L.  C, 
cap.  51,  which  provides  that  proprietors 
of  lands  may  improve  water  courses 
adjoining  them,  and  may  erect  dams, 
etc.,  but  shall  pay  damages,  to  be 
ascertained  by  experts,  which  result 
from  such  works  to  others,  does  not 
apply  to  the  case  where  the  owner  of 
the  upper  level  already  has  works  in 
operation,  and  dbes  not  deprive  him  of 
the  action  en  demolition.  Frechette  & 
La  Compagnie  Manufacturi&re  de  Si- 
Hyacinthe,  M.  Judgment  confirming 
23  Sep.,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Ram- 
say, J.,  dissented  on  the   merits,  but 

(1)  The  debtor  may  be  put  in  default  either 
by  the  terms  of  the  contract,  when  it  contains 
a  stipulation  that  the  mere  lapse  of  time  for 
performing  it  shall  have  that  effect,  or  by  the 
sole  operation  of  law,  or  by  tlie  commencement 
of  a  suit,  or  a  demand  which  must  be  in 
writing  unless  the  contract  itself  is  verbal. 
1067  C.  G. 

The  debtor  is  also  in  default  when  the 
thing  which  he  has  obliged  himself  to  give 
or  to  do  could  only  have  been  given  or  done 
within  a  certain  time,  which  he  has  allowed 
to  expire.  1068  CO., 

In  all  contracts  oi  a  commercial  nature  in 
which  the  time  of  performance  is  fixed  the 
debtor  is  put  in  default  by  the  mere  lapse  of 
such  time.  1069  0.  C. 


not  on  all  the  points  noted  above-  He 
was  of  opinion  that  the  act  referred  to 
merely  transferred  to  the  riparian  pro- 
prietors the  rights  which  had  belonged 
to  the  Seignior  and  which  had  devolved 
to  the  crown.  In  the  Privy  Council  the 
judgment  was  reversed  on  the  merits. 
Rep.  5  Leg.  News  187.  1  Dec.  d'A.  378. 

DEMOLITION v.  Mitoybn  wall. 

DEMURRAGE v.  Shipping  cases. 

DEMURRER An    appeal     may    be 

allowed,  in  the  discretion  of  the  Court, 
when  pleas  are  dismissed  on  demurrer. 
Hall  &  Atkinson..  Q.  Judgment,  4 
March  1875.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier  JJ.  Harrisson  & 
Damee  dii  SacreCoeur.  M.  Judgment, 
September  1875.  Dorion  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn  JJ.  Fa- 
caud  &  Nadeau.  Judgment,  7  Dec. 
1875.  Dorion  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn  JJ. 

Leave  to  appeal  will  not  generally  be 
given  from  an  interlocutory  judgmeni? 
dismissing  a  demurrer.  McGreevy  & 
Normand.  Q.  Judgment,  4  Dec.  1875. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
JJ. 

The  failure  by  a  usufructuary  to 
allege  that  she  had  made  an  inventory 
cannot  be  raised  by  demurrer  to  an 
hypothecary  action  brought  by  her 
against  a  detenteur  aciuel  of  property 
hypothecated  for  security  of  money 
subject  to  her  enjoyment.  Parties  in- 
tervening as  claiming  the  property  sub- 
ject to  the  usufruct  cannot  demur  on 
this  ground.  Nelson  ei  al.  &  Harrison. 
M.  Judgment  confirming,  Sep.  J  876. 
Dorion,  C.  J.,  Ramsay,  Sanborn.  Tessier 
JJ. 

A  party  may  demur  to  a  portion 
of  a  plea ;  but  if  there  be  an  allegation 
forming  a  good  answer  to  the  demand 
in  the  portion  of  the  plea  demurred  to, 
the  demurrer  will  be  dismissed.  Feed 
&  Beaudetetal.  Q.  Judgment  reversing, 
4  Sep.  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross  JJ . 

A  demurrer  to  the  whole  of  a  plea 
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good  in  part,  will  be  rejected.  Desro- 
siers  &  Hutchins.  M.  Judgment  revers- 
ing, 21  Sep.  1878.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross  JJ. 

An  action  to  set  aside  a  judgment  on 
•the  ground  of  fraud  without  alleging 
any  special  grounds,  will  be  dismissed 
on  demurrer.  Barbin  &  Langlois.  Q. 
Judgment  confirming,  8  Sep.  1880.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  McCord,  JJ.     v.  Peooeduee. 

An  action  of  damages,  complaining 
that  the  respondent  unlawfully  tore 
down  his  fences  in  constructing  a  road, 
which  was  to  be  a  front  road  of  certain 
certain  lots  of  land  described  in  the 
declaration  (such  description  not  in- 
cluding the  Appellant's  lot),  is  not 
demurrable.  Whitman  &  The  Corpo- 
ration of  Stanhridge.  M.  Judgment 
reversing,  18  September,  1878.     Sir  A. 

A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  23  J.  176.  1  Leg.  News 
475.  9  Rev.  Leg.  652. 

DEPLACEMENT.— t;.  Sale. 

DEPOSITAIRE.— Where  an  auctioneer 
is  made  dipositaire  of  a  sum  of  money, 
as  security  that  the  purchaser  will  take 
a  title  of  a  lot  of  land  purchased  by 
him  at  auction,  the  purchaser  cannot 
sue  the  auctioneer  to  recover  back  the 
depot,  without  putting  the  principal  en 
cause,  and  establishing  that  the  failure 
to  tike  the  deed  was  owing  to  the  fault 
of  the  vendor.  Murray  &  Arnton.  M. 
Judgment  confirming,  21st  December, 
1876.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ. 

DEPOSIT  IN  BANK.— Where  monies 
have  been  deposited  from  time  to  time 
in  a  bank  to  the  credit  of  A.,  of  whom 
the  Bank  was  creditor  to  an  amount 
far  exceeding  the  balance  of  such  de- 
posits, and  on  the  understanding  that 
such  deposits  were  to  enure  to  the 
benefit  of  the  creditors  of  A.  generally, 

B.  and  others  cannot  legally  sue  the 
bank  to  recover  a  proportion  of  such 
deposits,  on  the  ground  that  a  portion 
of  said  monies  really  belonged  to  B.  and 
others,  in  the  absence  of  any  notice  to, 
or  knowledge  by  the  bank  of  the  exis- 
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tence  of  any  such  right  on  the  part  of 
B.  and  others,  whilst  such  deposits  were 
being  made.  La  Banque  Jacques-Car- 
tier  &  Giraldi.  M.  Judgment  reversing, 
12  March,  1882.  Monk,  Ramsay,  Tes- 
sier, Cross,  Baby,  J  J.  Rep.  26  J.  116. 
Tessier,  J.  diss.  Confirmed  in  Supreme 
Court.  9  S.  C.  Rep.  598. 

DEPUTY  PROTHONOTARY.— The  De- 
puty Prothonotary  may  receive  and  ho- 
mologate the  advice  of  a  family  council 
convened  for  the  purpose  of  authorising 
minors  to  accept  a  succession,  and  may 
give  the  requisite  authorisation.  Out- 
ting  &  Jordan.  M.  Judgment  confirm- 
ing, February,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Belanger,  JJ. 
Rep.  19  J.  139. 

DESAVEU. — Attornies  who  have  only 
continued  the  suit  in  order  to  secure 
their  own  costs,  cannot  be  disavowed 
by  the  Plaintiff.  See  also  Montrait  A 
Williams,  p.  1  J&  supra.  Ed.  Gagnon  et 
vir.  &  Loranger  et  at.  M.  Judgment 
confirming,  28  Nov.,  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Cross,  Baby,  JJ. 

The  d^saveu  by  Defendant  of  the 
attorney  of  record  who  appeared  for 
him  does  not  stop  execution,  without 
an  order  of  a  judge.  Dawson,  &  Mae- 
donald  et  al.  Q.  Judgment  confirioing, 
5  Oct.,  1883.  Sir  A.  A.  Doripn,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Note ^There  was  another  case  be- 
tween the  same  parties  involving  a 
question  similar  in  principle — the  only 
difference  being  that  in  the  other  case 
there  was  a  second  seizure. 

DESISTEMENT.— "  A  party  may,  at 
any  time  before  judgment,  discontinue 
his  suit  or  proceeding  on  payment  of 
costs."  456  C.  C.  P. 

"  Discontinuance  in  appeal  is  effected 
in  the  same  manner  and  under  the  same 
conditions  as  in  the  Superior  Court." 
1167  C.  C.  P. 

Upon  a  d4sistement  of  the  judgment 
without  a  tender  of  costs,  the  Court  of 
Appeals  will  condemn  the  Respondent 
in  the  costs  of  both  courts.  Bellay  & 
Guay.  Q.  Judgment,  Dec,  1874.    Do- 
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rion,  C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  JJ.  Rep.  4  Q.  L.  R.  91, 

DETENTEUR  ACTUEL.— An  hypothe- 
cary creditor  has  a  right  to  an  action 
era  declaration  d'hypoth&que  against  the 
vendee  of  the  property  hypothecated, 
even  though  such  vendee  may  have  re- 
sold the  property  if  such  sale  be  not 
registered. 

Where  the  vendee  proves  a  re-sale,  not 
registered,  and  that  he  is  no  longer  rf(?- 
tenteur  he  will  be  condemned  to  costs 
up  to  plea  filed. 

The  Plaintiff  on  proof  of  such  plea 
may  call  in  the  person  to  whom  the 
land  is  said  to  be  re-sold  and  obtain 
judgment  against  him.  Lalonde  & 
I/ynch.  M.  Judgment  reversing,  18 
February,  1875.  Monli,  Taschereau, 
Ramsay,  Sanborn,  Sicotte,  JJ.  Ramsay, 
Sanborn,  JJ.,  dis.    Rep.  20  J.  158. 

DISCHARGE The  discharge    of   a 

debtor  personally  and  hypothecarily 
Uable  for  a  debt  does  not  discharge  the 
hypothec.  Befordetal,&  les  eccl6siasti- 
ques  du  S4m,inaire  de  Montreal.  M.  Judg- 
ment confirming,  24  Nov.,  1882.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Ram- 
say, J.,  dis.  Rep.  4  Leg.  News  27.  3 
Dec.  d'A.  1. 

DILATORY  PLEA.— The  directors  of 
a  company  incorporated  under  cap.  63  C. 
S.  C.  (1)  may  be  sued  with  the  company 
for  a  debt  due  to  Plaintiff,  if  they  have 
neglected  to  make  the  return  required 
by  the  13  Section  of  the  13  and  14  Vic. 
c.  28.  (2)  The  Eunterston  Lumber  Com- 
pany &  Ward.  Q.  Judgment  confirming 
7  Sep.  1874.  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  v.  Pbocbdueb. 

DISCUSSION.— A  party  who  becomes 
security  for  another,  under  the  condi- 
tion that  he  will  not  be  responsible 
either  for  capital  or  interest,  or  for  a,ny 
costs  whatever  till  after  the  discussion 
of  certain  advantages,  cannot  be  called 
on  to  furnish  the  costs  of  such  discus- 
sion beforehand.  Bichard  &  Martel.  Q. 

(1)  General  Joint  Stock  Co.'s  Act. 

(2)  With  regard  to  the  reports  of  directors. 


Judgment  reversing,  8  March,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

DISSENTIENTS.— The  School  Com- 
missioners representing  the  majority 
cannot  after  dissent  collect  taxes  from 
the  dissentients  for  school  purposes. 
Duncan  &  The  School  Commissioners  of 
St.  Germain  in  Grantham.  Q.  Judgment 
reversing,  5  June,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 

Verbal  testimony  is  admissible  to 
prove  the  status  of  a  dissentient,  and 
that  a  dissentient  status  had  existed 
de  facto.  School  Commissioners  of  the 
Municipality  of  the  Township  of  Box- 
ton  and  Boston  et  al.  M.  Judgment 
confirming,  17  Dec,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  24  J.  122,  3  Leg.  News 
20.     See  EnquHe. 

DISTRIBUTION v.    Insolvent    Act. 

Craig  &  Hagan,  M.  Judgment  con- 
firming, 22  June,  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
V.  Pboobdueb,  Report  of. 

DisTEiOT  Maoistratbs  were  establish- 
ed by  the  act  32  Vict.,  c.  23.  v.  Muni- 
cipal CCDB 

DITCH A  boundary  ditch   between 

two  proprietors  ifossi  de  ligne)  is  not 
a  water-course  in  the  sense  of  art- 
icle 867  (1|  and  following  articles 
of  the  Municipal  Code.  Such  articles 
are  provided  for  by  article  420  and 
following  articles  of  the  M.  Code.  (2) 

(1)  All  water  courses  di-aining  several 
pieces  of  land,  with  the  exception  of  boundary 
oitohes  which  drain  only  the  two  properties 
between  which  they  are  situated,  and  of  road 
ditches  are  regulated  according  to  the  provi- 
sions of  this  title. 

(2)  The  road  inspector,  upon  the  written  or 
verbal  application  of  any  owner  or  occupant 
who  demands  the  opening  up  of  a  boundary 
ditch  between  his  land  and  that  of  his  neigh- 
bor, must  visit  the  looahty  of  the  proposed 
boundaiy  ditch,  where  after  an  examination  of 
the  place,  and  a  hearing  of  the  parties  interested 
who  have  received  three  days  special  notice 
thereof,  he  orders  the  performance  of  any  work 
he  deems  necessary  and  determines  how  and 
by  whom  they  must  be  executed. 
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Basious  &  Nolan.  Q.  Judgment  con- 
firming, 8  March,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ. 

DIVISION  OF  DEBT.— The  prohibition 
of  the  second  alinea  of  Art.  15  C.  C.  P., 
does  not  prohibit  the  division  of  a  debt 
but  prohibits  its  division  for  the  purpose 
of  suing  for  the  several  portion  of  it  by- 
different  actions.  TStu  &  Oarneau  et  at. 
Judgment  reversing,  5  June,  1875. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
.J J.  Sanborn,  J.,  dis.  Eep.  1.  Q.  L.  E. 
355, 

DOMICILE. — The  parties  were  married 
in  the  State  of  New- York,  without  an- 
tenuptial contract,  and  their  matrimo- 
nial domicile  was  in  that  State,  but  the 
husband  afterwards  changed  his  domi- 
cile to  the  province  of  Quebec.  After 
this  change  of  domicile  the  wife  ob- 
tained a  divorce  in  the  Supreme  Court 
of  New  York  State,  the  husband  appear- 
ing in  the  suit,  and  not  contesting. 
Held,  (reversing  judgment  of  Torrance, 
J.,)  that  divorce  not  being  recognized 
by  the  law  of  the  Province  of  Quebec, 
which  was  the  domicile  of  husband  and 
wife,  the  decree  obtained  by  the  latter 
in  New  York  had  no  binding  effect  in 
Quebec,  and  notwithstanding  such  de- 
cree the  parties  were  still  husband  and 
wife  ;  and  therefore,  the  wife  could  not 
bring  an  action  against  her  husband 
for  an  account  without  being  authoriz- 
ed. Fiak  &  Stevens.  M.  Judgment 
reversing,  19  Sep.,  1883.  Eep.  6  Leg. 
News,  329.  Eeversed  in  the  Supreme 
Court.    S.  C.  Eep. 

DONATION.— Mathewson  the  elder 
was  a  partner  of  Geo.  Childs  &  Co.  The 
accounts  being  made  up  when  M.  was 
about  to  withdraw  from  the  firm, 
$29,000  stood  to  the  credit  of  M.  He 
was  desirous  that  his  son  should  enter 
the  firm  of  &.  C.  &  Co.,  and  he  gave  him, 
or  purported  to  give  him  his  share  in 
the  business  of  Geo.  C.  &  Co.  There 
was  a  condition  that  M.  the  son  was 
to  pay  M.  the  father  7  per  cent  on 
$29,000.  Later  a  relative  Paton,  was 
admitted  partner  in  Geo.  C.  &  Co.'s 
business,  he  agreeing  to  pay  half  the 
interest. 


M.  the  elder  then  entered  the  firm 
of  Smyth  &  Edmunson,  which  shortly 
after  became  insolvent.  The  assignee 
of  tj.  &  E.  then  claimed  the  $29,000  in 
the  hands  of  G.  C.  &  Co.,  as  being  the 
property  of  M.  the  elder,  or  at  all  events 
the  annuity,  equal  to  interest  reserved 
by  M.  the  elder.  The  Court  below  held, 
the  assignee  was  entitled  to  neither, 
and  this  judgment  was  confirmed  in 
appeal.  Brown  &  Mathewson.  M.  Judg- 
ment confirming,  Sep.,  1875.  Tasche- 
reau, Eamsay,  Sanborn,  Loranger,  Be- 
langer,  JJ.  Eamsay,  J.  dis.,  was  of 
opinion  that  the  whole  transaction  was 
simulated,  that  it  was  only  a  loan  of  the 
money  to  M.  the  younger,  and  later  to 
his  relative  Paton,  as  the  whole  cir- 
cumstances showed  (stipulation  of  in- 
terest and  subsequent  change  to  Paton 
of  one  half  on  the  same  conditions  as 
to  the  son,  and  abandonment  by  the 
son,  strange  if  it  was  a  gift  originally  to 
the  son)  and  that  in  any  case  the  cre- 
ditors of  the  insolvent  M.  the  elder 
were  entitled  to  the  interest  he  had 
reserved. 

A  testament  which  ratifies  a  donation 
entre  vifs,  ratifies  it  as  a  donation,  and 
the  testament  adds  nothing  to  the 
donation.  Morency  &  Morency.  Q. 
Judgment  confirming,  5  June,  1876. 
Dorion,  C.  J.,  Monk,  Eamsay,  Sanborn, 
JJ.    Eep.  8.  Eev.  Leg.  634. 

Under  the  law  existing  prior  to  the 
promulgation  of  the  code,  a  donation 
could  not  be  revoked  pour  cause  de 
survenance  d'enfants  unless  the  dona- 
tion was  of  a  notable  portion  of  the 
fortune  of  the  donor. 

The  wealth  of  the  donor  and  the  posi- 
tion of  the  parties  will  be  considered 
in  deciding  the  question.  Cuvillur  et 
al.,  &  Symes  et  al.  M.  Judgment  re- 
versing, 22  June,  1878.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Sir  A.  A.  Dorion,  C.  J.  &  Cross,  J.  dis. 
1  Leg.  News  30.  Confirmed  in  Privy 
Council. 

A  donor  who  registers  his  deed  of 
donation  preserves  his  hypothec  for 
all  charges  appreciable  in  money  sti- 
pulated in  his  favour,  without  it  being 
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necessary  to  fix  by  the  deed,  the  value 
of  these  charges.  And  that  a  donation 
gives  the  same  hypothec  towards  a 
third  party,  in  whose  favour  the  charges 
are  stipulated.  Dufresne  &  Duhord. 
Q.  Judgment  confirming,  7  Dec.  1877. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier   Cross,  JJ.    Rep.  4  Q.  L.  R.  59. 

1  Leg.  News  42. 

Le  donataire  dans  une  donation, 
meme  gratuite,  faite  par  un  ascendant 
a  son  heritier  presomptif  n'est  qu'un 
ayant  cause  a  titre  particulier  et  qu'il 
pent  invoquer  a  I'encontre  d'une  action 
petitoire  des  moyens  d'exception,  dont 
ne  pourrait  se  prevaloir  le  donateur 
lui-meme.  Lucien  Lemien,fils  de  Moise 
&  LabonU.  M.  Judgment  reversing,  16 
Dec.  1881.  Monlt,  Ramsay,  Tessier^ 
Gross,  Baby,  JJ.    Tessier,  J.  dis.    Rep, 

2  Dec.  d'A.  94. 

The  gift  of  immoveable  property  by 
a  father  to  his  daughter  and  his  son-in- 
law  jointly  is  deemed  to  be  a  gift  to  the 
daughter  alone  Art.  1276  C.  C.  (1)  And  so 
where  a  judgment  against  the  son-in- 
law  is  registered  against  the  property 
so  given  there  is  no  hypothec,  the  title 
not  being  in  the  son.  The  Si  Ann 
Mutual  Boy  So.  &  Watson  ei  al.  M. 
Judgment  reversing,  28  Nov.  1882. 
Monk,  Ramsay,  Tessier,  Cross,  Baby 
JJ. 

A  property  may  become  a  public 
street  by  the  destination  ot  the  pro- 
prietor, and  bj'  public  use.  This  desti- 
nation   may   be    inferred  from   deeds 


(1)  Gifts  by  contract  of  marriage,  those 
wlilch  are  in  contemplation  of  death  mcluded, 
gifts  during  marriage,  and  legacies  made  by 
the  ascendants  of  one  of  the  consorts,  either  to 
the  consort  entitled  to  inherit  from  them  or 
to  the  other,  are  deemed  as  regards  immove- 
ables, unless  there  is  an  express  declaration  to 
the  contrary,  to  be  made  to  the  consort  en- 
titled to  inherit  and  are  his  private  property 
as  beuig  acquired  under  a  title  equivalent  to 
succession .  The  same  rule  applies  even  when 
the  gift  or  the  legacy  in  its  terms  is  made  to 
both  consorts  jointly.  AH  gifts  and  legacies 
thus  made  to  both  consorts  jointly,  or  to  one 
of  them  by  others  than  ascendants,  come  un- 
der the  contrary  rule  and  fall  into  the  com- 
munity, unless  they  have  been  expressly  ex- 
cluded. 


passed  by  the  proprietor,  by  his  allow- 
ing the  land  to  be  used  as  a  street,  and 
by  his  suffering  the  municipal  author- 
ities to  make  public  works  on  it. 
Guy  et  al.  &  The  City  of  Montreal.  M. 
Judgment  confirming,  24  Nov.  1880. 
Sir  A.  A.  Dorion  0.  J.,  Monk,  Eamsay, 
Cross,  Doherty  JJ.  Rep.  1  Dec.  d'A. 
51,  3  Leg.  News  402. 

DONATION  OF  MOVEABLES— «•  Mar- 
riage Contract. 

DONATION  ENTRE  EPOUX— ».  Pilon 
et  al.,  dk  Mallctte. 

DONATION.— «.  Thoroughfare. 

DON     MANUEI A    sum    of   money 

given  by  a  mother  to  her  daughter,at 
the  time  of  her  marriage,  in  addition  to 
the  dot  stipulated  by  the  marriage  con- 
tract will  be  presumed  to  be  a  gift,  and 
not  a  payment  in  advance  of  money  due 
to  the  daughter  from  her  mother's 
estate,  payable  at  the  mother's  death. 
de  Monienach  et  al,  &  de  Montenach  et 
vir.  M.  Judgment  confirming,  22  Dec, 
1874.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Sicotte,  JJ.     Rep.  19  J.  p.  94. 

DOWER.— "  There  are  two  kinds  of 
dower  ;  that  of  the  wife  and  that  of  the 
children — These  dowers  are  either 
legal  or  customary,  or  prefixed  or  con- 
ventional." C.  C.  1426.  Legal  or  cus- 
tomary dower  is  that  which  the  law 
independently  of  any  ,  agreement  and 
as  resulting  from  the  mere  act  of  mar- 
riage establishes  upon  the  property  of 
the  husband  in  favor  of  the  wife  as 
usufructuary  and  of  the  children  as 
owners.  1427  C.  C.  Prefixed  or  conven- 
tional, (1)  1428  C.  C. 

Douaire  coutumier  created  by  a  mar- 
riage contract,  entered  into  before  the 
coming  into  force  of  the  registry  ordi- 
nance, does  not  require  to  be  registered. 
Leroux  &  Leroux.  M.  Judgment  re- 
versing, 22  Dec.  1875.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  JJ.  Rep.  20 
J.  224. 


(1)  Prefix  or  conventional  dower  is  that 
which  the  parties  have  agreed  upon  by  the 
contract  of  marriage . 
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Customary  Dower,  Law  governing- 
Renunciation  by  wife  of  dower— Stipu- 
lation for  the  benefit  of  a  third  person. 

The  right  of  dower  is  regulated  by 
the  law  of  the  place  where  the  immo- 
veable is  situate,  and  therefore  accrues 
to  the  wife  on  an  immoveable  in  the 
Province  of  Quebec,  although  the  con- 
sorts may  have  been  domiciled,  at  the 
time  of  the  marriage,  in  England,  by 
the  laws  of  which  dower  would  not 
accrue. 

Where  the  wite  agrees  to  renounce 
her  right  to  dower  on  property  for  a 
valuable  consideration  received  by  her, 
such  renunciation  is  binding  on  her, 
though  not  made  expressly  in  the  form 
prescribed  by  the  C.C.  1 444.  ( 1 )  Ericksen 
et  al.,  &  CuvilHer  ei  al.  M.  Judgment 
confirming,  19  June,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  3  Leg.  News  285. 

A  husband  may  execute  a  valid  hy- 
pothec in  favor  of  his  wife  on  his  immo- 
veable property,  in  lieu  of  a  hypothec 
which  she  had  by  her  contract  of  mar- 
riage, to  secure  a  sum  of  money  brought 
by  her  at  the  marriage  and  reserved  as 
propre  by  her  contract  of  marriage. 

A  married  woman  may  validly  re- 
nounce her  priority  of  hypothec  in  favor 
of  a  third  person  lending  money  to  her 
husband  on  the  security  of  his  real 
estate. 


(1)  The  wife  who  is  of  age  may  however 
renounce  her  right  of  dower,  whether  custom- 
ary or  conventional,  upon  such  immoveables 
as  her  husband  sells,  aUenates  or  hypothecates 
the  immoveable  or  by  a  separate  and  subse- 
quent act. 


Such  renunciation  in  favour  of  a  third 
person  does  not  deprive  the  wife  of  her 
rights  against  other  mortgage  creditors 
inferior  in  rank  to  herself.  La  Soci4lS 
de  Construction  Montarville  &  Cousi- 
neau  et  vir.  M.  Judgment  confirming, 
3  Feb.,  1880.  Sir  A.  A.  Dorion,  C.J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
3  Leg.  News  329. 

Heirs  joined  in  a  deed  of  sale  of  an 
immoveable  pertaining  to  the  succes- 
sion of  their  father.  They  afterwards 
claimed  customary  dower  on  an  immoi 
vable  which  had  been  disposed  of  by 
their  father  during  his  lifetime,  without 
the  wife  having  renounced  her  dower 
thereon.  Held,  that  this  immoveable 
would  have  been  subject  to  dower  if 
the  heirs  had  renounced  the  succession, 
but  the  fact  that  the  heirs  joined  in  the 
deed  of  sale  fir-t  mentioned  was  equi- 
valent to  a  declaration  of  then-  accept- 
ance of  the  succession,  and  excluded 
their  right  to  customary  dower.  Bf 
iournay  &  Moquin.  M.  Judgment  re- 
versing, 19  Jan.  1882.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  5  Leg.  News  327,  2  Dec.  d'A.  187. 

DRAIN. — The  vendor  is  warrantor 
that  the  drains  of  the  property  sold, 
and  which  are  concealed  from  view, 
are  made  according  to  the  By-Laws  of 
the  municipal  corporation  within  which  , 
the  property  sold  is  situated,  and  ex- 
isting at  the  time  when  the  house  sold 
was  erected.  Ibbotson  &  Ouimet  M. 
Judgment  reversing,  21  Dec.  1876.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Rep.  21  J.  53. 

DROIT  DE  RETENTION.—!).  Mattb 
&  Laroche. 


E 


EDIT    DE    SECONDES    NOCES.  —  u. 

COMMUNAUTE. 

EDUCATIONAL     INSTITUTION.  —  A 

school  for  the  education  of  young  ladies 
kept  by  a  private  individual  and  not 
under  public  control,  is  not  an  "  edu- 
cational institution "  within  the  ex- 
emption of  41  Vict;,  (Q.),  C.  6,  S.  26.  (1) 
Wylie  &  vir.  &  CiU  de  Montreal.  M. 
Judgment  confirming,  24  March,  1885. 
Sir  A.  A.Dorion,  C.  J.,  Monk,  Bamsay, 
Cross,  Baby,  JJ.  Monk,  J.  dissenting. 
Rep.  M.  L.  R.  I.  Q.  B.  367,  4  Dec.  d'A. 
245. 

ELECTION  CASES.— The  prohibition 
of  Custom  House  officers  to  vote  at 
elections  by  the  act  20  Vic,  c.  22,  S.  3 
(1857)  continued  by  B.  N.  A.  Act.,  S.  41 
and  84.,  does  not  prevent  them  from 
voting  at  elections  for  local  members. 
Hamilton  &  Beauchesne.  Q.  Judgment 
confirming,  8  March,  1875.  Dorion,  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ. 

Under  the  provisions  of  the  23  Vic, 
c  17,  the  costs  of  an  election  feast, 
after  the  election  was  over,  are  not 
recoverable.  Guevremont  &  Tunstall  & 
al.  M.  Judgment  confirming,  22  Leg. 
1876.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ.  Ramsay  et  Tes- 
sier,  JJ.  dissent  from  this  motive  of  the 
judgment,  but  concurred  in  the  judg- 
ment as  there  was  not  legal  evidence 
to  support  the  action; 

Under    the   Dominion   controverted 


(1)  Section  77.  of  chapter  15  of  the  Conso- 
lidated Statutes  for  Lower  Canada  is  amended 
by  adding  after  sub-section  2  the  following 
provision : — 

"  3.  Every  educational  institution  receiving 
no  grant  from  the  corporation  or  municipality 
on  which  they  are  situated  and  the  land  on 
which  they  are  erected  and  its  dependencies, 
shall  he  exempt  from  municipal  and  school 
taxes,  whatever  may  be  the  act  or  charter 
under  which  such  taxes  are  imposed,  notwith- 
standing all  provisions  to  the  contrary." 


Elections  Act  of  1874,  (37  Vic.  c.  10) 
there  is  no  appeal  from  an  order  given 
in  chambers  by  a  judge  of  the  Superior 
Court  permitting  a  candidate  at  a  fe- 
deral election  to  examine  the  ballots- 
Mackenzie  &  White.  M.  Judgment  dis- 
missing appeal,  20  September,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Rep.  7  Rev.  Leg.  21 S. 

No  appeal  lies  to  the  Court  of  Queen's 
Bench  from  a  judgment  of  the  Superior 
Court  on  an  election  petition  under  the- 
Dommion  Controverted  Elections  Act 
of  1874,  37  Vic,  c  10. 

The  Dominion  Parliament  had  a  legal 
right  to  impose  on  the  Superior  Court 
and  the  judges  thereof  the  duty  of 
trying  controverted  elections  of  mem- 
bers elected  to  the  House  of  Commons 
of  Canada.  Bruneau  &  al  &  Massue.  M.. 
Judgment  rejecting  appeal,  18  Dec, 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  Jj.  Rep.  23  J., 
60,  2  Leg.  News  38,  9  Rev.  Leg.  626. 

Section  100  of  the  Dominion  Contro- 
verted Elections  Act  of  1874,  (37  Vic. 
c.  IS)  does  not  preclude  the  recovery 
of  accounts  for  lawful  expenses  con- 
nected with  an  election,  unless  the  ex- 
penses were  incurred  with  a  corrupt  or 
illegal  motive.  Workman  &  The  Mont- 
real Herald  Printing  &  Publishing  Co. 
M.  Judgment  confirming,  18  Sep.,  1877. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay,. 
Tessier,  JJ.  Ramsay,  J.  dis.  Rep.  21  J. 
268,  9  Rev.  Leg.  305. 

Influence,  Menaces A  menace  to- 
be  intimidation  and  to  be  classed 
as  undue  influence,  under  37  Vic. 
o.  10,  must  be  of  a  serious  char- 
acter, of  an  evil  that  has  something  real 
and  substantial  in  it,  and  not  only  idle 
and  trivial  words.  McKenzie  &  Tur- 
geon.  Q.  Judgment  reversing,  5  Oct., 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  Rep.  5  Leg. 
News  335. 
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In  penal  actions,  such  as  that  insti- 
tuted under  section  134  of  the  Electo- 
ral Act  of  Quebec,  (38  Vic,  c.  7) 
making  false  declarations  as  to  qualifica- 
tion, the  evidence  must  be  considered 
under  the  strictest  rules,  on  the  prin- 
ciple que  la  fraude  ne  se  presume  pas. 
Neault  &  St-Ci/r.  Q.  Judgment  con- 
firming, 5  June,  1877.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Sanborn,  Tessier, 
JJ.  Eep.  3  Q.  L.  E.  147. 

Under  the  Quebec  Election  Act 
(1875)  (38  Vic,  c  7)  the  mere  fact 
that  a  voter  being  in  the  county  of 
Berthier,  was  engaged  to  seek  a  cart 
load  of  efiects  in  Montreal,  that  he 
went  on  the  polling  day  and  did  not 
vote,  and  that  he  did  not  bring  back 
the  load  he  was  sent  for  is  sufficient  to 
raise  a  presumption  that  the  person 
employing  him  was  guilty  of  a  corrupt 
practice  under  the  said  act.  Lapierre 
&  Laviolette.  Judgment  confirming,  27 
September,  1882.  Sir  A.  A.  Dorion,  C. 
J.,  Eamsay,  Tessier,  Cross,  Baby,  JJ. 
The  Chief  Justice  dissenting  held  there 
was  no  sufiicient  evidence  of  the  accu 
sation.  Eamsay,  J.  dissenting  thought 
the  action  did  not  show  which  of  the 
corrupt  practices  indicated  by  the 
Statute  was  complained  of.  The  evi- 
dence dit  not  show  any  corrupt  bargain 
but  the  reverse.  The  action  was  there- 
fore under  the  fifth  subsection.  That 
there  was  no  evidence  of  intention  be- 
cause an  innocent  act  standing  alone 
cannot  be  evidence  of  a  corrupt  inten- 
tion. Rep.  6  Leg.  News  415,  3  Dec 
d'A.  6. 

The  holding  of  an  election  under  38 
Vic,  c.  7,  Q.  is  matter  of  record,  and  in 
an  action  for  a  penalty,  it  must  be 
proved  by  the  written  certificate  of  the 
returning  officer. 

Suspicions  are  not  to  take  the  place 
of  proof  in  prosecutions  for  electoral 
frauds.  The  corrupt  inducement  to 
vote  or  to  refrain  from  voting  must  be 
clearly  proved.  Hihert  &  Choquette. 
Judgment  reversing,  7  Dec,  1883.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Eep.  6  Leg.  News  414. 

Lorsque    dans     une     action    penale 


d'apres  I'acte  electoral  federal  tel  qu'a- 
mende  par  46  Vict.,  ch.  4,  S.  I.,  un  de- 
mandeur  par  une  seule  et  mgme  action 
demande  le  recouvrement  de  plusieurs 
penalites  ou  amendes,  il  doit  faire 
avec  son  prcecipe,  un  depot  de  $50  pour 
chacune  des  dites  penalites  dont  il  de- 
mande le  recouvrement.  Choquette  & 
Hubert.  Q.  Judgment  reversing,  7  May 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.  Baby,  J.  dis- 
senting. Eep.  7  Leg.  News,  178, 10  Q. 
L.  E.  192. 

Appellant  was  sued  for   the  penalty 
for  personating  an  elector  under  the  38 
Vic,  c.  7,   sect.  210,  (Q).  The  declara- 
tion set  forth  that  the  Plaintiff  demand- 
ed a  ballot-paper.    No  amendment  was 
asked  for  and  the  judge  in  first  instance 
dismissed  the   action.    In  review  this 
judgment  was  reversed   "  consid&mi 
que  d'apres   la  section  293  du  susdii 
acte,  il  suffisait  que  le  demandeur  alii- 
gua  dans  sa  declaration,  que  le  d4fen- 
deur  lui  devait  la  somme  de  cinq  cents 
piastres,   que   I'acie  de  supposition  de 
personne    avail    4te   commis"  and  in 
appeal  the  judgment    in  review  was 
affirmed.  Laherge  &  Gagn4.    Q.  Judg- 
ment confirming,  8  February,  1884.  Sir 
A.  A.  Dorion,  C.  J.  Monk,  Eamsay,  Tes- 
sier, Baby,  JJ.  Eamsay,  J.  dissenting, 
thought  the  declaration  defective,  that 
there  were  no   words   to  cover  the  al- 
legation that  it  was  the  Plaintiff  that 
personated  and  not  the  Defendant,  that 
the  error  was   amendable,  that  no  mo- 
tion to  amend  had  been  made,  that  the 
judge  had  not  amended,  neither  had 
the  court  of  review,  and  that  the  court 
of  appeal  had  no  power   to  amends 
material  fact.   In  addition  to  this  there 
was  no  evidence  as  to  who  was  return- 
ing officer.     Verbal  evidence  that  he 
was  returning  officer  is  sufficient,  but 
that   evidence  must  be  given.  (Sect. 
295)  The  admission  of  the  Defendaat 
relied  on  to  make  up  this  is  insufficient, 
as  he  does  not  specify  to  what  election 
he  alludes. 

Dans  une  action,  sous  I'acte  des  Elec- 
tions Federales  de  1874,  en  recouvre- 
ment de  penalites  pour  corruption  de 
voteurs  a  une  election  sous  cette  loi, 'a 
preuve    que    les    personnes    accusees   i 
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d'avoir  ete  corrompues  avaient  la  qua- 
lite  d'electeurs  ne  peut  etre  faite  que 
par  la  production  au  dossier  de  la  lists 
electorale  en  force  dans  la  circonscrip- 
tion  electorale  oii  I'election  a  eu  lieu, 
et  la  preuve  testimoniale  ne  saurait  y 
suppleer. 

Dans  I'espSce,  la  preuve  qui  doit 
constater  la  nature  de  I'election  et  les 
noms  des  candidats  electoraux  est 
aussi  essentielle.  Filiatrault  et  Prieur. 
M.  Judgment  confirming,  21  January, 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.  Rep.  4  Dec. 
d'A.  306. 

ELECTION. —  «.  School  Commissioner. 


ELECTORAL  LISTS. 

Cases. 


V.  Municipal 


EMPHYTEUSIS.  —  Emphyteusis,  or 
emphyteutic  lease,  is  a  contract  by 
which  the  proprietor  of  an  immoveable 
conveys  it  for  a  time  to  another,  the 
lessee  subjecting  himself  to  malce  im- 
provements, to  pay  the  lessor  an 
annual  rent,  and  to  such  other  charges 
as  may  be  agreed  upon.    Art.  567  C.  C. 

The  lease  of  a  mill  for  twelve  years 
with  the  obligation  of  the  lessee  to 
erect  certain  buildings  on  the  land 
leased,  and  to  pay  an  annual  rent  is  an 
ordinary  lease  subject  to  the  jurisdic- 
tion of  the  lessor  and  lessees  act.  Ma- 
rett  &  Robitaille.  Q.  Judgment  revers- 
ing, 8  Jime,  1876.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  Rep.  9 
Rev.  Leg.  420. 

Under  an  emphyteutic  lease,  the 
lessor  has  not,  for  the  payment  of  the 
rent  and  other  obligations  of  the  lease, 
the  privilege  which  he  has  in  an  ordin- 
ary lease  on  the  moveable  property 
found  in,  or  removed  from  the  premises 
leased.  Alliott  &  The  Eastern  Town- 
ship Bank.  M.  Judgment  reversing,  1 9 
Jan.,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Rep. 
2  Dec.  d'A.  172. 

ENQUETE.  —  The  regular  mode  of 
taking  evidence,  unless  there  be  a 
consent  in  writing,  is  in  presence  of  a 
judge.    And  a  party  can  refuse  to  pro- 


ceed where  there  is  no  judge.  And  if 
Defendant  be  summoned  to  appear 
where  there  is  no  judge  and  he  does 
not  appear  he  will  not  be  held  to  be  in 
contempt,  if  it  be  established  that  he 
knew  there  was  no  judge  in  the  district, 
and  therefore  did  not  obey  the  subpcena. 
Nor  will  be  he  charged  with  the  costs 
of  the  day.  And  leave  to  appeal  will 
not  be  granted  from  a  judgment  so 
deciding.  Pacaud  &  Poisson,  Q.  Judg- 
ment 6  Dec,  1873.  Duval,  C.  J.,  Bad- 
gley,  Monk,  Taschereau,  Eamsay,  JJ. 

It  is  only  by  consent  that  a  party  in 
a  contested  siiit  can  proceed  to  take 
evidence  at  length,  and  either  party 
has  a  right  to  insist  that  the  case  be 
proceeded  with  at  enquSte  and  merits. 
The  Exchange  Bank  &  Craig,  M.  Judg- 
ment refusing  leave  to  appeal  27  March, 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Monk,  J., 
dis.  Eep.  7  Leg.  iSTews  390. 

An  enquite  will  be  ordered  in  appeal 
to  enable  respondent  to  prove  acquies- 
cence in  a  judgment.  Jordan  &  Jett4, 
M.  Judgment  September,  1875.  Dorion, 
C.  J.,  Monli,  Taschereau,  Ramsay,  San- 
born, JJ. 

Where  a  petition  has  been  filed 
praying  the  dismissal  of  an  appeal  on 
the  ground  of  acquiescement,  and 
affidavits  are  filed  in  support  and 
against  the  application  of  a  contra- 
dictory character,  leave  will  be  granted 
to  cross-examine  the  deponents.  Hotte 
&  Champagne,  M  Judgment  19  Nov., 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  25  J. 
227,  2  Dec.  d'A.  127. 

Where  in  an  action  of  damages  for 
libel,  the  plea,  being  in  mitigation, 
is  vague,  the  Defendant  will  not  be 
given  leave  to  re-open  his  enquite  to 
examine  witnesses  not  named,  and 
whose  evidence  is  described  a,s  "  tem- 
dant  d  prouver  la  v£rit£  de  tons  les 
fails  alUguis  dans  Varticle  inariminS 
en  cette  cause  d  pen  de  chases  pris,  etc." 
Irvine  &  Tousignant,  Q.  Judgment 
refusing  leave  to  appeal  4  Dec,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 


263 


EEROR 


ERROR 


264 


ERROR.— Error  is  a  cause  of  nullity  in 
contracts,  subject  to  the  rules  and  limit- 
ations of  the  Civil  Code.'  C.  C.  991. 

Error  is  a  cause  of  nullity  only  when 
it  occurs  in  the  nature  of  the  contract 
itself,  or  in  the  substance  of  the  thing 
which  is  the  object  of  the  contract,  or 
in  something  which  is  a  principal  con- 
sideration for  making  it.  C.  C.  992. 

And  so  Letters  Patent  issued  in  error 
as  to  important  facts  will  be  set  aside. 
Begina  &  Normand  &  al.,  Q.  Judgment 
reversing  8  Sep.,  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Letters  patent  granted  by  the  crown 
according  to  an  individual,  the  rights 
to  gold  mines  on  certain  property  in 
his  seigniory,  will  not  be  set  aside  as 
being  granted  in  ignorance  of  facts,  if 
it  appears  that  gold  had  been  already 
found  in  small  quantities,  such  as  or  en 
paillote.  Begina  &  Couillard  &  al, 
Q.  Judgment  confiiTning  7  Dec,  1 883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Baby,  J.J.  Rep.  6  Leg.  News  Mi'l. 

And  it  is  immaterial  that  the  con- 
tract was  made  by  an  agent  who  sup- 
pressed the  material  fact  which  was 
within  his  knowledge,  although  his 
principal  was  ignorant  of  the  fact  sup- 
pressed. 

And  where  shares  were  sold,  pur- 
porting to  be  shares  of  an  incorporated 
company,  when,  in  fact,  no  such  cor- 
poration was  in  existence,  the  error 
into  which  the  purchaser  was  led  was 
sufficient  to  annul  the  contract.  Chre- 
tien &  Crowley.  M.  Judgment  confirm- 
ing 19  Jan.,  1882.  Rep.  .5  Leg.  News  2 
62.  2  Dec.  d'A.  385. 

A  pohcy  of  Insurance  may  be  set 
aside  for  error.  Brodie  tfc  The  JElna 
Life  Insurance  Company,  M.  Judgment 
16  June,  1876.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  ,1.1. 
Rep.  20  J.  286,  S  Rev.  Leg.  91. 

A  receipt  may  be  set  tis-ide  for  error. 
Price  it-  al.,  &  Mercier,  Q.  Judgment  7 
September,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  .IJ.  Sie 


Marie  &  Ste  Marie,  M.  Judgment  con- 
firming 15  June,  1877.  Sir  A.  A.  Dorion 
C.  J.,  Monk,  Bamsay,  Sanborn,  Tessier' 
JJ. 

An  action  will  lie  to  correct  an  error 
in  the  description  of  real  estate  in  a 
contract.  Ward  &  Hayden,  Q.  Judg- 
ment confirming  3  June,  1881.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  JRamsay,  Cross, 
Baby,  JJ. 

An  action  was  instituted  for  the 
delivery  to  Plaintifi"  of  an  immovable 
sold  to  him,  and  paid  for  by  him.  The 
Defendant  pleaded  that  the  sale  was 
for  ;f  120  and  not  for  $120  as  the  deed 
purports  it  was,  and  she  asks  to  have 
the  deed  set  aside.  The  error  as  to  the 
amount  of  the  purchase  money  was 
not  proved.  The  Superior  Court  main- 
tained the  action.  In  Review  that  judg- 
ment was  reversed  the  Court  holding. 

"  Seeing  that  the  property  described 
in  the  Plaintiff's  declaration,  and  which 
the  Plaintiff  alleges  that  he  purchased 
fi'om  his  mother  in-law,  the  Defendant 
for  one  hundred  and  twenty  dollars^ 
was  at  the  date  of  the  alleged  purchase) ; 
worth  at  least  eight  hundred  dollars, 
and  had  been  insured  for  that  sum, 
which  was  more  than  six  times  as  much 
as  the  Plaintiff  agreed  to  pay  for  it." 

"  Seeing  that  at  the  date  of  the  said 
purchase,  the  Defendant  who  is  about 
seventy  years  of  age  was  in  affliction 
caused  by  the  death  a  few  days  before 
of  her  daughter,  who  had  been  living' 
with  her,  and  that  the  said  Defendant 
at  the  period  aforesaid,  appears  more- 
over to  have  been  under  the  influence 
of  unfounded  apprehensions  as  to  pro- 
ceedings that  might  be  taken  against 
her,  by  the  husband  of  her  daughter 
who  had  recently  died." 

"  Considering  that  the  Plaintiff  as 
the  husband  of  the  Defendant's  m- 
viving  daughter,  was  the  person;*!* 
whom,  under  the  circumstances  already 
mentioned,  the  Defendant  had  a  right 
to  look  for  advice  and  assistance." 

"  Considermg  that  the  said  deed  of 
sale  shows  plainly  great  weakness  on 
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the  part  of  the  Defendant  the  seller, 
and  advantage  taken  of  that  weakness 
by  her  son-in-law  the  purchaser,  the 
said  cohtract  of  sale  being  such,  as  no 
man  in  his  senses,  and  not  under  a 
delusion,  would  make  on  the  one  hand, 
and  as  no  honest  and  fair  man  would 
accept  on  the  other." 

This  judgment  was  contirmed  in 
Appeal  8  June,  1878.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Ram- 
say, J.,  dis.  Fair  ct  Doolan,  2  Leg.  News 
39.5. 

In  a  commercial  matter  it  may 
be  proved  by  parol  testimony  that  a 
receipt  was  given  by  error.  Price  et  al. 
<fe  Mercier.  Q.  Judgment,  7  September, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ.,  Ramsay,  J.,  ad- 
mitting the  principle,  dissented  from 
the  judgment  on  the  insufficiency  of 
the  testimony  offered. 

Parol  testimony  will  be  received  to 
prove  error  in  a  receipt.  Ste.  Marie  & 
Ste.  Marie.  M.  Judgment  confirming, 
15  June,  1877,  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ. 

Verbal  testimony  is  adnaissible  to 
prove  error  as  to  the  status  of  a  person. 
Charette  &  Robert.  M.  Judgment,  27 
September,  188.3.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.,  See 
Dissentient.    Evidence  of  status. 

Appellant  purchased  from  one  Con- 
nolly, 4  June,  1878,  certain  immovable 
property  Connolly  had  purchased  from 
Respondent,  and  for  the  whole  price 
of  which  Respondent  had  given  Con- 
nolly a  discharge  in  writing.  Appellant 
registered  his  title  on  the  14  June,  1878. 
In  February  1879,  Dubuc  sued  Connolly 
for  the  balance  of  the  price.  Connolly 
pleaded  payment,  and  produced  his 
receipt.  This  receipt  was  set  aside  as 
having  been  given  error.  Held  by  this 
Court:  lo.  That  the  judgment  rendered 
in  the  suit  between  Connolly  and  Dubuc 
did  not  affect  Kidston  ;  2o.  That  Kids- 
ton  could  not  be  damnified  by  the  error 
of  Connolly  in  giving  the  receipt,  on  the 
faith  of  which  he  had  paid  Connolly  the 
purchase  money.  Kidston  &  Dubuc.  (l- 


Judgment  reversing,  7  May,  1878.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Tes- 
sier, Baby,  JJ.,  dis. 

Note ^The  jurisconsults  of  the  Su- 
preme Court  reversed  this  decision ; 
but  why  they  have  not  yet  disclosed. 

Although  the  Appellant  had,  in  error, 
subscribed  for  a  larger  number  of  shares 
than  he  intended,  in  the  capital  stock 
of  the  company  Respondent,  and  had 
sought  ineffectually  to  be  relieved  im- 
mediately after,  yet  the  facts  that  he 
allowed  nearly  two  years  to  pass  before 
taking  legal  action  to  have  the  contract 
annulled,  and  only  took  such  action 
when  calls  were  made  to  cover  losses, 
and  had  in  the  meantime  accepted  a 
dividend  of  ten  per  cent  on  his  shares, 
constituted  an  acquiescence  sufficient 
to.,  render  him  liable  for  the  whole 
amount  subscribed. 

Where  the  law  declares  consent  to 
be  of  tlie  essence  of  a  contract,  it  does 
not  refer  to  the  consent  of  the  mind, 
but  to  the  declaration  of  consent.  Cdtg 
&  Sladacona  Insurance  Co.  Judgment 
confirming,  March,  1889.  Sir  A.  A.  Do 
rion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Tessier,  J.,  dis.  Rep  6  Q.  L. 
R.  147,  10  Rev.  Leg.  289.  Rever.^ed  in 
Supreme  Court,  6  S.  C.  Rep.  193. 

Error  of  law  is  not  a  cause  for  annull- 
ing a  transaction ;  but  to  be  a  valid 
transaction  the  parties  must  have  ex- 
pressly referrec^  to  and  covered  the 
question  of  law  between  them.  Arts. 
1921  &  1922  C.C.  (1|  Doutney  &  Richard 
et  al.  M.  Judgment  confirming,  March 
1879.  Sir  A.  A.  Dorion,  C.  J.  Monk. 
Ramsay,  Tessier,  Crose,  JJ. 

A  promissory  note  given  without  value 
ani   for    a  consideration    erroneously 


(1)  Error  of  law  is  not  a  cause  for  annulling 
transaction.  Witli  this  'exception  it  may  be 
annulled  for  the  same  causes  as  contracts 
generally,  subject  nevertheless  to  the  provi- 
sioas  of  the  articles  following.  1921  G.  C. 

Transaction  may  also  be  aunuUed  wlien  it 
is  made  i;i  txecution  of  a  title  which  is  null, 
unless  the  parties  have  expressly  referred  to 
and  covered  the  nullity.  1922  0.  0. 
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believed  to  be  good  in  law  is  not  valid. 
Reel  &  McEnven.  M.  Judgment  re- 
versing, 29  Sept.,  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Cross,  Baby,  JJ. 

Un  regu  pour  balance  du  prix  de 
bois  vendu  constate  un  reglement  final, 
qui  ne  peut  etre  mis  de  cote,  sans  alle- 
guer  I'erreur  ou  d'autres  causes  de 
nuUite.  Johnston  &  McGreevey.  Q. 
Judgment  confirming,  9  March,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  J  J.  Rep.  1  Dec,  d'A.  299. 

A  commercial  agent  who  has  settled 
with  his  employers  for  the  amount  of 
the  commissions  to  which  he  is  entitled 
will  not  be  allowed  to  disturb  the 
settlement  except  on  clear  evidence  of 
error  or  fraud.  Ames  et  al.  &  Fuller. 
M.  Judgment  reversing,  21  June,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross  JJ.  Tessier  J.  dis. 

The  receipt  of  the  Sheriff  aknowled- 
ging  having  received  money  will  not 
be  set  aside  as  given  in  error  without 
a  commencement  de  prevve  par  4crit, 
on  the  sole  evidence  of  the  officer  who 
gave  the  receipt,  where  the  amount 
acknowledged  to  have  been  received  is 
the  amount  which  the  party  paying  it 
owed,  and  ought  to  have  paid.  Nor 
will  this  be  affected  by  the  question 
arising  on  an  inscription  en  faux  by 
the  Sheriff  denying  having  received  the 
amount.  Lariviere  <£•  La  Corporation 
de  Quebec.  Q.  Judgment  reserving,  3 
Oct.  1883.  Sir  A.  A.  Dorion  C.  J.,  Eam- 
say, Tessier,  Cross,  Baby  JJ.  Tessier  J. 
dis. 

It  is  for  the  party  setting  up  en-or  in 
a  receipt  to  prove  it.  So  where  a  receipt 
was  given  for  "touie  reclamation"  it 
covers  a  note  held  by  Plaintiff,  unless 
it  be  explained  otherwise.  Hart  & 
Boudreault.  Q.  Judgment  confirming, 
4  Sept.  1879.  Sir  A.  A.  Dorion  0.  J., 
Monk,  Eamsay,  Tessier,  Cross  JJ. 

In  the  contract  of  sale,  the  value  of 
the  object  sold  is  an  accidental  quality, 
and  consequently  error  as  to  the  value 
on  the  part  of  the  purchaser  is  not 
ground  for  annulling  the  sale.  Rosen- 
heim &  Martin.  M.  Judgment  confirm- 


ing, 15  Sept.  1874.  Dorion  C.  J.,  Monk, 
Taschereau,  Eamsay,  Sanborn,  JJ.  Eep, 
6  Rev.  Leg.  258. 

A  clerical  error  in  a  pleading  may  be 
amended  without  giving  rise  to  a  right 
to  re-plead.  Barbin  &  Langlois.  Q. 
Judgment  confirming,  8  March,  1879. 
Su-  A.  A.  Dorion  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross  JJ. 

A  clerical  error  in  the  certificate  of 
the  Prothonotary,  establishing  that  an 
action  was  not  returned  on  the  return 
day,  will  not  prevent  the  Defendant 
having  congi-difaut,  if  the  identity  of 
the  action  and  the  fact  of  its  not  having 
been  duly  returned  are  sufficiently 
proved.  Filiatrault  &  Brunei.  M. 
Judgment  confirming,  Dec.  1878.  Sir 
A.  A.  Dorion  C.  J.,  Monk,  Eamsay,  Tes- 
sier, Cross  JJ. 

Where  by  error  the  Defendants  were 
condemned  jointly  and  severally,  the 
Court  will  not  amend  the  judgment, , 
for  it  is  a  question  of  law  whether  the 
condemnation  should  be  joint  or  joint 
and  several.  The  remedy  is  by  Appeal. 
The  Exchange  Bank  &  Lord  et  al.  M. 
Judgment  refusing  motion.  17  Dec. 
1883.  Sir  A.  A.  Dorion  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross  JJ.  See  Evidence. 

Where  in  the  court  below  the  action 
had  been  dismissed  without  costs  of  en- 
quete,  and  in  review  the  action  was 
maintained,  and  in  appeal  the  action 
was  again  dismissed,  but  without  men- 
tion of  costs — Held  to  be  an  error,  the 
intention  being  to  restore  the  first 
judgment  and  would  be  corrected.' 
McGihhonl_&  Bedard,  M.  Judgment 
rectify  error,  Nov.  20,  1887.  Sir  A.  A. 
Dorion,  C.  -J.,  Monk,  Eamsay,  Cross, 
Baby,  Ramsay,  J.  dis. 

ESTIMATES. — v.  Contracts,  Conteac- 

TOES. 

Progress  estimates  of  work  done  un- 
der contract  will,  if  uncontradicted, 
form  sufficient  evidence  to  support  an 
action  for  the  price  of  work. 

If  a  contractor  agrees  to  finish  his 
contract  work  within  a  specified  time, 
and  fails  to  do  so  owing  to  the  fault  of 
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"tbe  principal  witli  whom  he  has  con- 
tracted the  failure  to  fulfill  the  con- 
tract cannot  be  set  off  against  him  on 
an  action  for  the  price  of  the  work  he 
has  performed.  McGreevy  &  Boomer 
et  al.  Q.  Judgment  confirming,  7  June 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Dorion,  C. 
J.  dis.  Kep.  9  Rev.  I^eg.  587. 

EVIDENCE. 

Proof  is  made  : 

(1)  By  writings  which  are  : 
(a)  Authentic,  C.  C.  1202)  or 
(6)  Private,  (C.  C.  1221). 

(2)  By  testimony,  i.  e.  of  witnesses, 

(C.  C.  1230) 
3)  By  presumptions,  (C.  C.  1238). 
(4)  By  admissions  which  are  either, 
(a)  Judicial  or 
(6)  Extrajudicial,  (C.C.  1243.) 

Judicial  admissions  are  obtained  by 
(a)  The  oaths  of  parties  examined  as 

witnesses, 
(&1  The  decisory  oath,  and 
(c)  The  oath  put  officially . 
Who  may  be  a  witness,  C.  C.  1231, 

1232. 

It  seems  however  that  when  a  per- 
son is  gar  ant  of  one  of  the  parties,  and 
also  responsible  for  the  action,  although 
not  nominally  a  party  to  it,  he  cannot  be 
examined  as  a  witness  in  favour  of  the 
party  representing  his  interest.  Bau- 
nont  &  Aubert.  Q.  Judgment  confirm- 
ing, 7  June,  1879.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Rep.  5  J.  295,  10  Rev.  Leg.  576. 

The  endorser  of  a  promissory  note 
may  be  examined  as  a  witness  in  a  suit 
against  the  makers  by  a  subsequent 
holder,  provided  it  does  not  appear 
that  the  suit  is  really  that  of  the  en- 
dorser. McLeod  &  The  Eastern  Town- 
ship Bank.  M.  Judgment  confirming, 
21  June,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
2  Leg.  News  239. 

And  where  by  a  simulated  deed  a 
claim  is  transferred  to  a  nominal  Plain- 
tiff, the  real  plaintiff  cannot  be  a  wit- 
ness to  establish  the  claim.  Bernier  & 
McGreevey.  Q.   Judgment  confirming. 


6  Feb.,  1882.    Sir  A.   A.   Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

A  widow  had  a  direct  interest  in  a 
suit  regarding  her  late  husband's  estate 
but  was  not  a  party  to  the  suit,  which 
was  between  the  executors,  interven- 
ing, and  a  third  party.  She  was  exam- 
ined as  a  witness.  The  court  declined 
to  express  any  opinion  as  to  her  com- 
petence to  be  a  witness,  as  with  her 
evidence  there  was  not  sufficient  to 
reverse.  Oruice  &  al  &  Darmody.  M. 
Judgment  confirming,  December,  1875. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
J  J . 

Is  a  party  es-gualii^  a  competent  wit- 
ness ?  Jaquay  &  Hagar.  1  Fitts. 

Where  an  assignee  to  the  estate  of  an 
insolvent  brings  an  action  in  his  qua- 
lity as  such  assignee  held,  following 
Battersby  &  the  City  of  Montreal  and 
reversing  the  judgment  of  the  Superior 
Court,  that  he  can  be  examined  on  be- 
half of  the  parties  he  represents.  Fair 
&  Cassels,  2  Q.B.R.  1,  Q.B.,  1881  (1). 

A  tutor  suing  es-qualit^  niay  be  a 
witness  in  the  suit  for  his  pupil.  See 
opinion  of  Casault  J.,  7  Q.  L.  R.  59.  It 
was  not  necessary  to  decide  the  point, 
the  proceeding  by  the  tutor  not  being 
established  with  his  evidence  ;  but  the 
court  did  not  question  the  ruling  of  the 
Superior  Court  on  the  point.  Pelletier 
&  Thompson  et  al.  Q.  Judgment  con- 
firming, 3  Dec,  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

In  what  case  is  testimony  admissible? 
C.  C.  1233. 

The  engagement  by  a  railway  compa- 
ny of  a  civil  engineer,  for  carrying  out 
the  construction  of  the  railway,  is  a 
commercial  matter,  and  may  therefore 
be  proved  by  verbal  testimony  ;  and 
any  modification  of  the  original  agree- 
ment may  be  proved  in  the  same  way. 

(1^  See  also  as  to  the  competency  of  the 
parties  represented.  Forget  <£•  Senioal,  i 
L.N.,  85. 

As  a  matter  of  fact  it  is  time  these  absurd 
restrictions  as  to  the  competency  of  witnesses 
were  abolished.  Ed. 
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Where  a  salary  is  payable  in  bonds 
to  be  taken  at  50  per  cent  of  their 
nominal  value,  a  tender  of  three  bonds, 
equal  of  »!  ,500  for  value,  is  not  a  legal 
tender  of  the  sum  of  f  61 9.50,  or  $1,239 
in  debentures,  if  the  party  tendering 
attaches  the  condition  that  the  diflfer- 
«nceof$261  shall  be  returned  to  him 
in  money,  l^egge  et  al,,  &  The  Lau- 
rentian  Railway  Company.  M.  Judg- 
ment reversing,  17  Dec,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk.  Eamsay,  Tes- 
sier,  Cross,  JJ.  Eep.  24  J.  98.  '6  Leg. 
News  2:3 

In  a  commercial  matter  it  may  be 
proved  by  parol  testimony  that  a  re- 
ceipt was  given  by  error.  Price  et  al., 
<!:  Mercier.  Q.  Judgment,  2  Sep.,  1875. 
Dorion,  G.  J.,  Monk,  Taschereau,  Eam- 
say, Sanborn,  JJ.  Eamsay,  J.,  admitting 
the  principle,  dissented  from  the  judg- 
ment on  the  insufficiency  of  the  tes- 
timony offered. 

Parol  testimony  is  admissible  to  es- 
tablish error  in  a  receipt.  The  ^tna 
Life  Insurance  Co.  &  Brodie.  M.  Judg- 
ment reversing,  16  June,  1876.  Dorion, 
C.  J.,  Monk,  Eamsay,  Sanborn,  Tessier, 
JJ.  Eep.  20  J.  286.  s  Bev.  Leg.  91. 

Parol  testimony  will  be  received  to 
prove  error  in  a  receipt.  Ste  Marie  & 
Ste  Marie.  M.  Judgment  confirming, 
15  June,  1877.  Dorion,  C.  .J.,  Monk, 
Ramsay,  Sanboi-n,  Tessier,  JJ. 

The  respondent  sued  the  Appellants 
for  an  alleged  overpaid  amount  of 
SI 35.38,  his  pretention  being  that  he 
had  paid  the  Appellants  a  sum  of  SI  ,300 
instead  of  that  of  *1 144.62  which  he 
owed  them.  He  filed  in  court  several 
receipis  amounting  in  all  to  $1,300. 

The  Appellants  had  sufficiently  es- 
tablished that  on  the  18th  June,  1877 
when  they  gave  a  receipt  to  respondent 
for  $509,  they  only  received  a  sum  of 
$300,  and,  that  this  receipt  included  a 
previous  payment  of  $200  made  by  one 
Eutherford  on  Bespondent's  account, 
consequently  it  was  Eespondent  who 
still  owed  a  balance  to  Appellants. 
Kneen  el  al.  &  Boon.  M.  Judgment 
reversin'',   2:1    Nov.,    1882.     Sir  A.    A. 
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Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.     Eep.  3  Dec.  d'A.  55. 

Verbal  testimony  is  admissible  to 
prove  errpr  as  to  the  status  of  aperson. 
Charette  &  Robert.  M.  Judgment,  27 
Sep.,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  J  J. 

That  in  a  suit  between  rate  payers  and 
school  commissioners,  the  fact  that  the 
rate  payers  are  dissen  tients  and  the  orga- 
nisation of  a  corporation  of  dissentient 
school  trustrees  may  be  proved  by  ver- 
bal testimony,  where  it  is  evident  by 
receipts  for  school  taxes  granted  by 
such  dissentient  corporation  in  favor  of 
said  rate  payers,  during  a  series  of  years, 
and  by  other  circumstances,  that  such 
a  corporation  has  de/acto  existed,  and 
claimed  payment  of  school  taxes  in 
that  capacity  during  many  years.  The 
School  Commissioners  of  the  Township 
of  Roxton  and  Boston  et  al.  M.  Judg- 
ment confirming,  17  Dec,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  J  J.   24  J.  122.  3  Leg.  News  20. 

A  writing  is  not  required  to  esta- 
blish that  property  has  been  aband- 
oned to  the  public  for  use  as  a  public 
street ;  but  the  acts  from  which  a  de- 
dication or  abandonment  can  be  inferr- 
ed must  be  of  a  totally  unequivocal 
character. 

The  fact  that  a  street  was  openly 
used  by  the  pubKc  without  dispute  for 
upward  of  ten  years  as  a  highway,  and 
that  the  corporation  of  the  city  exer- 
cised visible  ownership  by  constructing 
a  sidewalk  thereon,  and  filling  in  a 
swamp,  more  than  ten  years  before  the 
institution  of  an  action,  is  sufficient 
proof  of  dedication  by  the  proprietor. 
Guy  &  The  City  of  Montreal.  M.  Judg- 
ment confirming,  24  Nov.,  1880.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Doherty,  JJ.  3  Leg.  News  402.  1  Dec 
de  la  Cour  d'Appel  51. 

When  it  appears  by  the  evidence 
that  at  the  place  where  a  marriage  was 
alleged  to  have  been  celebrated,  there 
were  no  regular  and  authentic  registers 
kept,  and  that  no  certificate  could  be 
obtained,  proof  of  the  marriage  may  be 
made  by  witnesses. 
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And  where  a  person  was  drowned  in 
a  remote  part  of  the  county  where  no 
registers  were  kept  proof  of  the  death 
may  be  made  by  witnesses.  Catling  & 
Jordan,  M.  Judgment  confirming  4 
Febr.,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Rep. 
10  Rev.  Leg.  401. 

Commencement  de  preuve  par  4crit 

Interrogatories  on  f  aits  et  articles  taken 
pro  confessis  imply  an  admission,  and 
when  sufficient  may  supply  the  want 
of  the  memorandum  in  writing  required 
by  1235  of  the  Civil  Code  (1).  Douglas  & 
al.,  &  Ritchie  <Sk  al.,  M.  Judgment 
reversing  20  June,  1874.  Taschereau, 
Eamsay,  Sanborn,  Loranger,  JJ.  Tas- 
chereau, J.,  dis. 

On  an  action  for  the  price  of  a  horse 
the  Defendant  admitted  that  he  had 
got  the  horse  but  that  it  was  on  trial 
and  that  he  gave  his  check  for  the  price 
but  that  it  was  only  as  a  guarantee 
that  he  would  bring  the  horse  back. 
Without  determining  whether  or  not 
this  was  a  commercial  transaction  the 
answers  of  Defendant  it  was  held  fur- 
nished a  commencement  de  preuve  par 
4crit.  Cox  &  Patton,  M.  Judgment 
reversing  20  June,  1874.  Taschereau, 
Ramsay,  Sanborn.  JJ.,  Loranger,  J.  dis.. 
Rep.  18  J.  316. 

A  memorandum  of  a  sale  made  at 
{he  reque^t  of  Defendant,  though  not 


(1)  In  commercial  matters  iu  which  the 
sum  of  money  or  value  in  question  exceeds 
fifty  dollars  no  action  or  exception  can  be 
maintained  against  any  party  or  Ms  represen- 
tatives unless  there  is  ii  writing  signed  by  the 
former  in  the  following  cases. 

1.  Upon  any  promise  or  acknowledgement 
whereby  a  debt  is  taken  out  of  the  operation 
of  law  respecting  the  limitation  of  actions. 

2.  Upon  any  promise  or  ratification  made 
by  a  person  of  the  age  of  majority  of  any  obh- 
gation  contracted  during  his  minority. 

3.  Dpou  any  representation  or  assurance  in 
favor  ol  a  person  to  enable  him  to  obtain 
credit,  money  or  goods  thereupon. 

4.  Upon  any  contract  for  the  sale  of  goods 
unless  the  buyer  has  accepted  or  received  part 
of  the  goods  or  given  something  in  earnest  to 
bind  the  bargain.  The  foregoing  rule  applies 
although  the  goods  Ue  intended  to  be  deliver- 
ed at  some  future  time  or  be  not  at  the  time 
of  the  contract  ready  for  dehvery. 


signed  by  him,  will  be  a  sufficient  com- 
mencement de  preuve  to  admit  parol 
evidence  on  an  action  to  execute  a 
deed.  Bernard  &  Boutin  &  al,  Q.  Judg- 
ment reversing  7  September,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

Where  a  party  by  a  letter  refuses  to 
receive  delivery  of  goods  giving  as 
pretext  the  failure  to  conform  to  the 
conditions  of  the  contract,  such  letter 
furnishes  a  commencement  de  preuve 
par  4crit,  and  enables  Plaintiff  to  esta- 
blish his  case  by  parol.  Lament  & 
Ronayne  &  al.,  M.  Judgment  confirm- 
ing 15  September,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsav,  Sanborn, 
JJ. 

A  receipt  by  cross,  before  two  wit- 
nesses is  valid  and  may  be  proved  by 
witnesses  present,  although  one  could 
not  sign  except  by  crosss.  Laiulippe  & 
Bernard,  Q.  Judgment  confirming  4 
December,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep.  1 
Dec.  d'A.  69,  3  Leg.  News  298. 

Note  in  the  report  it  is  said  that 
Ramsay,  J.,  differed  ;  but  it  was  not  on 
the  case  as  reported.  The  dissent  went 
only  so  far  as  this  that  there  must  be 
a  cross  made  by  the  party  otherwise 
there  was  nothing  done. 

Evidence  of  the  rates  of  value  for 
certain  supplies  to  be  furnished,  will 
not  be  sufficient  to  establish  a  contract 
between  Plaintiff  and  Defendant, 
though  it  may  possibly  be  sufficient  as 
a  commencement  de  preuve.  Meigs  &  al, 
&  Foster,  M.  Judgment  confirming  22 
December,  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ. 

Note Dorion,  C.  J.,  was  absent   at 

delivering  of  Judgment,  and  took  no 
part  in  d4lih4r^  being  then  adminis- 
trator. Query Is  a  contract  to  con- 
struct part  of  a  railway  a  commercial 
matter  ? 

A  deed  between  two  parties  J.  and 
M.,  to  which  G.  was  no  party,  to 
the  effect  that  J.  was  to  complete  a 
ship  and  to  buy  the  timber  from  Gr.  for 
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which  M.  was  to  pay  is  a  sufficient 
writing  within  art.  1235  C.  C,  and  that 
where  G.  acted  on  the  faith  of  such 
writing  to  the  knowledge  of  M.,  he  has 
a  right  to  a  direct  action  against  M. 
Michon  &  Gauvreau,  Q.  Judgment 
confirming  5  December  1874.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.  Rep.  1  Q.  L.  R.  27. 

Where  a  party  has  obtained  judg- 
ment and  takes  execution,  and  de- 
fendant opposes  an  agreement  with 
Plaintiff  that  he  would  accept  an 
account  Plaintiff  owed  defendant,  in 
payment  of  this  judgment,  defendant 
and  opposant  cannot  establish  the 
allegations  of  the  opposition  by  parol 
testimony  without  a  commencement  de 
preuve  par  icrit.  Kennedy  &  vir,  & 
Latham,  M.  Judgment  confirming  20 
Jan.,  1883. 

Where  a  proprietor,  examined  under 
oath  as  a  witness,  admits  having  ordered 
work  beyond  what  is  mentioned  in  the 
contract  and  specification,  and  for 
which  no  authority  in  writing  has  been 
given,  the  value  of  such  work  may  be 
recovered,  notwithstanding  article  1690 
C.  C.  (1)  Beckham  &  Farmer.  M.  Judg- 
ment reversing,  29  Jan.  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  J.J. 
Rep.  22  J.,  26K  1  Leg.  News  115. 

The  admission  by  the  heir  and  exe- 
cutors of  a  party  deceased  that  he  had 
ordered  and  paid  for  two  casks  of  beer 
used  by  guests  at  an  election  feast  is 
not  a  commencement  de  preuve  to  admit 
verbal  evidence  that  the  deceased  had 
ordered  the  feast  and  agreed  to  pay  for 
it,  Guevremont  &  Tunstall  &  al.  M. 
Judgment  22  Sep.,  1876.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Rep.  21  J.  293. 


(1)  When  an  ai'chitect  or  builder  under- 
takes the  construction  of  a  building  or  other 
works,  by  contract,  upon  a  plan  and  specifi- 
cations, at  a  fixed  price,  be  cannot  claim  any 
additional  sum  upon  the  ground  of  a  change 
from  the  plan  and  specifications,  or  of  an  in- 
crease iu  the  labor  and  materials,  unless  such 
change  and  increase  is  authorized  in  writing, 
and  the  price  of  them  is  agreed  upon  with  the 
proprietor. 


Judicial  admissions  cannot  be  divided 
against  the  party  making  them.  O'Brien 
&  Thomas.  M.  Judgment  confirming, 
16  Sep.,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
24  J.  43. 

An  admission,  whether  judicial  or 
extra-judicial,  cannot  be  divided,  so  as 
to  make  proof  by  a  party  thereof  against 
the  party  making  such  admission. 
SauvS  &  al.  vs.  Denis.  M.  Judgment 
confirming.  3  Feb.  1880.  Sir  A.  A.  Do- 
rion, C.J.,  Monk,  Ramsay,Tessier,Cross, 
JJ.  Rep.  24  J.  308.  3  Leg.  News  75. 

Testimony  cannot  be  received  to 
vary  the  terms  of  a  written  instrument; 
hence  where  the  Defendant  by. an 
agreement  in  writing,  undertook  to 
grind  the  green  paint  furnished  by 
Plaintiff  in  pure  linseed  oil,  the  De- 
fendant could  not  be  allowed  to  prove 
by  testimony  that  the  Plaintiff  verbally 
requested  him  to  use  other  materials. 
Dominion  Oil  Cloth  Co.  &  Martin.  M. 
Judgment  confirming,  19  Sep.,  1883. 
Rep.  6  Leg.  News  344.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 

Parol  evidence  wiil  be  admitted  to 
explain  what  is  ambiguous  in  a  deed. 
Fulton  S  McNamee  et  al.,  M.  Judg- 
ment confirming,  15  June,  187'?.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Ramsay  &  Sanborn,  JJ.,  dis.  Con- 
firmed in  Supreme  Court.  2  S.  C.  Rep. 
470. 

An  error  in  a  deed  of  sale  as  to  price 
may  be  proved  by  verbal  evidence.  Q. 
Judgment  confirming,  8  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Ramsay,  J.,  dis.  And 
also  in  Fair  &  Doolan.  Rep.  2  Leg. 
News  395. 

And  an  action  will  lie  to  correct  an 
error  in  the  description  of  real  estate 
in  a  contract.  Ward  &  Hayden.  Q. 
Judgment  confirming,  3  June,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ. 

A  broker's  authority,  by  his  own 
writing  and  signature  and  by  the  deli- 
very of  bought  and  sold  notes,  to  bind 
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as  between  themselves  the  purchaser 
and  seller  making  a  transaction  through 
him,  has  no  application  to,  and  cannot 
dispense  him  with  the  necessity  of 
making  proof  by  writing  when  he  him- 
self seeks  to  recover  damages  against 
his  own  customer,  in  respect  of  an 
alleged  purchase  and  resale  for  and 
on  account  of  the  party  from  whom  he 
has  received  an  order  to  purchase.  In 
such  case  he  has  two  things  to  prove  : 
First,  his  own  authority  to  make  the 
transaction  :  and,  secondly,  a  purchase 
and  -^e-sale.  The  first  may  be  proved 
by  verbal  testimony,  but  the  second, 
under  art.  1235  C.  C.,  in  order  to  bind 
the  party  towards  himself,  requires  a 
writing  when  the  sum  or  value  involved 
exceeds  $50.  Trenholme  &  McLennan. 
M.  Judgment  reversing,  20  Dec,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Eep.  24  J.,  305,  3 
Leg.  News  35. 

Where  it  was  admitted  that  there 
was  no  writing  to  establish  the  alleged 
contract,  questions  put  to  the  witness 
tending  to  prove  an  acceptance  of  the 
goods  by  words  were  properly  overruled. 
Munn  et  al.  &  Berger.  M.  Judgment 
confirming,  31  Oct.,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Eep.  6  Leg.  News  363.  This 
judgment  was  reversed  by  the  Su- 
preme Court ;  but  the  reason  why, 
has  not  been  revealed,  save  by  the 
varying  tale  of  rumour.  It  is  said,  that 
the  Supreme  Court  held,  that  no  writ- 
ing was  necessary.  This  would  be  a 
comprehensible  ground  for  it  would 
only  amount  to  a  ruling  on  the  inter- 
pretation of  certain  articles  of  the  Code. 
But  another  ground  has  been  confident- 
ly put  forward  by  persons  present 
when  the  judgment  was  delivered. 
They  say,  it  was  maintained  that  the 
evidence  was  stopped  too  soon,  and 
that,  although  a  writing  was  necessary, 
it  did  not  follow  this  evidence  might 
not  be  produced  later.  It  is  to  be 
hoped  that  this  last  report  is  correct. 
It  is  better  that  the  judges  of  the  Su- 
preme Court  should  be  ignorant  of  the 
ordinary  judicial  rules  in  matters  of 
■detail,  than  that  they  should  disas- 
trously misinterpret  the  Code. 


Presumptions — A  presumption  means 
a  rule  of  law  that  courts  and  judges 
shall  draw  a  particular  inference  from  a 
particular  fact  or  from  particular  evid- 
ence, unless  and  until  the  truth  of  such 
inference  is  disproved.  Stephen,  Dig.  of 
Evidence,  p.  4. 

Presumptions  are  either  established 
by  law,  or  arise  from  facts  which  are 
left  to  the  discretion  of  the  courts. 
1238  C.  C. 

Legal  presumptions  are  those  which 
are  specially  attached  by  law  to  cer- 
tain facts.  They  exempt  from  making 
other  proof  those  in  whose  favor  they 
exist.  Certain  of  them  may  be  contra- 
dicted by  other  proof ;  others  are  pre- 
sumptions juris  et  de  jure  and  cannot 
be  contradicted.  1239  C.  C. 

No  proof  is  admitted  to  contradict  a 
legal  presumption  when,  on  the  ground 
of  such  presumption,  the  law  annuls 
certain  instruments  or  disallows  a 
suit  unless  the  law  has  reserved  the 
right  of  making  proof  to  the  contrary, 
and  saving  what  is  provided  with  res- 
pect to  the  oaths  or  judicial  admissions 
of  a  party.  1240  C.  C. 

The  authority  of  a  final  judgment  is 
a  presumption  juris  et  de  jure.  It  ap- 
plies only  to  that  which  has  been  the 
object  of  the  judgment,  and  when  the 
demand  is  founded  on  the  same  cause 
is  between  the  same  parties  acting  in 
the  same  qualities  and  is  for  the  same 
thing  as  in  the  action  adjudged  upon. 
1241  C.  C. 

Presumptions  not  established  by  law 
are  left  to  the  discretion  and  judgment 
of  the  court.  1242  C.  C. 

Possession  of  a  promissory  note  gives 
rise  to  a  presumption  that  the  possessor 
is  owner  of  the  note,  and  this  presump- 
tion can  only  be  set  aside  by  the  most 
positive  testimony.  Cruice  &  Darmody. 
M.  Judgment  confirming,  Dec,  1875. 
Dorion,  C.  J.,  Monk.  Eamsay,  Sanborn, 
JJ. 

Taking  the  quality  of  universal  lega- 
tees in  a  petition  to  be  allowed  to  take 
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up  the  fait  et  cause  of  the  deceased, 
unexplained,  is  evidence  of  acceptance. 
The  offer  to  settle  a  debt  by  paying  at 
the  rate  of  10s.  in  the  £  is  evidence  of 
the  existence  of  the  debt.  Rolland  et 
al.  &  Beaudry.  M.  Judgment  confirm- 
ing, 15  May,  1879.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
This  case  is  reported  2  Leg.  News  131, 
22  J.  72, 23  J.  255,  but  not  these  points. 

It  is  for  the  party  pleading  error  in  a 
receipt  to  prove  it.  Hart  &  Boudreault. 
Q.  Judgment  confirming,  4  September, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ. 

To  effect  a  composition  with  his  cre- 
ditors, James  Baylis  gave  his  notes  en- 
dorsed by  McKeand,  who,  as  security, 
took  an  assignment  of  the  estate,  in- 
cluding a  property  in  the  City  of  Mont- 
real. McKeand  leased  this  property 
to  the  Appellant  James  Baylis  &  Son, 
and  subsequently  reoonveyed  the  pro- 
perty to  James  Baylis  with  the  right  to 
recover  the  rents  accrued  or  to  accrue. 
Later  the  Respondent  was  appointed 
sequestrator  to  the  property  in  a  hypo- 
thecary action  by  Crossley  &  Sons 
against  McKeand,  and  he  sued  Appel- 
lant, to  recover  the  rent  from  date  of 
lease  by  McK.  to  the  date  of  his  ap- 
pointment. 

The  Court  expres-ing  strong  doubts 
as  to  the  propriety  of  the  appointment 
of  a  sequestrator  in  such  a  case,  and 
reversing  the  judgment  of  the  Court 
below. 

Seld,  lo.  That  the  transfer  of  rent 
by  McKeand  to  Baylis  did  not  require 
to  be  registered  to  enable  Baylis  to  re- 
ceive the  rents. 

2o.  That  the  receipts  sous  seing  prw4 
given  by  Baylis  to  the  Appellant,  were 
prima  facie  evidence  that  the  rent  had 
been  paid  at  the  date  of  the  receipt, 
and  that  it  was  for  the  Respondent  to 
establish  the  contrary.  Baylis  et  al. 
&  Stanton.  M.  Judgment  reversing,  24 
March,  1882.  Sh-  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Rep. 
2  Dec,  d'A.  350. 
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A  principal  is  not  bound  by  the  ad- 
mission of  an  agent  after  his  agency  has 
terminated.  Pinsonneault  &  Desjwr- 
dins.  M.  Judgment  reversing,  17  Dec, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Routhier,  JJ.  Rep.  3  Leg 
News  29,  24  J.  100. 

Judicial  admissions  cannot  be  divid- 
ed against  the  party  making  them. 
O'Brien  &  Thomas.  M.  Judgment  con- 
firming, 16  Sep.,  1879,  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
Rep.  24  J.  43. 

An  admission,  whether  judicial  or 
extra-judicial,  cannot  be  divided,  so  as 
to  make  proof  by  a  part  thereof  against 
the  party  making  such  admission. 
8auv6  et  al,  &  Denis.  M.  Judgment 
confirming,  3  Feb.,  1880.  Sir  A.  A. 
Dorion,  C.J.,  Monk,  Ramsay,  Tessier, 
Cross,  J  J.  Rep.  24  J.  308,  3  Leg.  News 
75. 

En  regie  generale  I'aveu  judiciaire 
est  indivisible — C.  C.   1 243. 

L'espece  actuelle  ne  tombe  pas  sous 
les  exceptions  del'art.  231  du  C.P.C.  (1) 

II  n'y  a  pas,  dans  l'espece  actuelle, 
un  commencement  de  preuve  par  ecrit' 
suffisant,  meme  en  divisant  I'aveu,  et 
que  la  preuve  faite,  fut-elle  legale,  n'e- 
tablit  pas  suffisamment  le  second  pret. 

Regie  ''  Qui  excipit  non  foleiur. 
Foumierdc  Morin.  Q.  Judgment  revers- 
ing, 6  February,  1885.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay  Tessier,  Cross,  Baby,  JJ- 
Ramsay,  J.  dissenting.  Rep.  11  Q.  L.  R. 
98. 

A  party  con  tending  that  a  promissory 
note,   purporting  on  its  face  to  have 


(1)  The  answer  of  auy  party  to  a  question' 
put  to  Mm  may  be  divided  in  the  following 
cases,  according  to  circumstances  and  in  the- 
discretion  of  the  court ; 

1 .  When  it  contains  facts  which  are  foreign 
to  the  issue  ; 

2.  When  the  part  of  the  answer  objected  to 
is  improbable  or  invahdated  by  indications  of 
irand,  or  by  bad  faith,  or  by  contrary  evidence ; 

3.  "When  the  facts  contained  in  the  ans- 
wers have  no  connection  with  each  other. 
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been  given  for  value,  was  given  without 
consideration  or  for  a  special  purpose, 
must  prove  such  plea  by  clear  evidence. 
Morehouse  &  Burland.  M.  Judgment 
confirming,  February,  1875.  Dorion,  C. 
J.,  Monk,  Taschereau,  Eamsay,  San- 
born, JJ. 

When  the  Plaintiff  is  not  in  posses- 
sion of  the  notes  he  sues  upon,  he  must 
account  for  their  not  being  in  his  pos- 
session. Burland  &  Morehouse  et  al. 
M.  Judgment  confirming,  Feb.,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Kam- 
say,  Sanborn,  JJ. 

Evidence  that  a  note  was  given  for 
accommodation  and  not  in  the  regular 
course  of  business  must  be  clear. 
Parker  &  Fuller.  JI.  .Judgment  con- 
firming, 18  Sep.,  1877,  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  JJ.  Monk,  J., 
dis. 

Evidence  of  signature  to  promissory 
note.  Moreau  &  Larue  et  al.  M.  Judg- 
ment confirming,  22  March,  1878.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

The:  prima  facie  proof •  of  payment 
afforded  by  a  receipt  in  writing  can  be 
destroyed  only  by  the  clearest  and 
most  positive  evidence  of  error.  Bell  & 
Arnton.  M.  Judgment  reversing,  21 
Dec,  1875.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  J  J.  Rep.  20  J.  281. 

Evidence  to  set  aside  a  receipt  must 
be  clear  and  decisive.  Beaupr^  I&  Mc- 
Fee.  M.  Judgment  confirming,  18  Sep., 
1877.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  JJ. 

The  receipt  of  the  Sheriff'  acknow- 
ledging having  received  money  will  not 
be  set  aside  as  given  in  error,  on  the 
sole  evidence  of  the  officer  who  gave 
the  receipt,  when  the  amount  acknow- 
ledged to  have  been  received  is  the 
amount  which  the  party  paying  it 
owned,  and  ought  to  have  paid.  Nor 
will  this  be  affected  by  the  question 
arising  on  an  inscription  en  faux  by 
the  sheriff'  denying  having  received  the 
amount.  Larivi&re  &  The  Corporation 
of  Quebec.  Q.   Judgment  reversing,  3 


Dec,  1883.  Sir  A.  A.  Dorion,  C.  J.,  Ram- 
say, Tessier,  Cross,  Baby,  JJ.  Tessier, 
J.,  dis. 

Evidence  of  the  working  of  a  system 
of  stamps  will  not  be  sufficient  to  coun- 
ter balance  positive  and  consistent  evi- 
dence as  to  a  particular  fact.  So  where 
a  notary  in  the  regular  course  of  busi- 
ness ought  to  post  a  notice  of  protest 
on  the  10th,  and  the  post-office  stamp 
indicates'  that  it  was  only  posted  on  the 
11th,  and  the  notary  swears  positively 
that  he  actually  posted  it  on  the  10th, 
general  evidence  of  the  post-office  offi- 
cials that  the  stamp  is  invariably  cor- 
rectly applied  will  not  be  sufficient  to 
establish  that  the  notice  was  not  filed 
on  the  10th.  Doutre  &  La  Banque 
Jacques  Cartier.  Judgment  confirming, 
28  Jan.,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Cross, 
J.  dis. 

Evidence  of  error  in  Policy  of  Insu- 
rance.— Where  a  policy  of  insurance 
of  life  has  been  given  for  $2000,  and  the 
premium  been  paid  for  several  terms, 
the  Court  will  not  maintain  a  plea 
setting  up  that  the  policy  was  made  by 
error  for  $2000,  and  that  it  should  only 
have  been  a  policy  for  $1000,  on  the 
evidence  that  there  is  a  marginal  note 
on  the  application,  said  to  have  been 
written  before  the  policy  issued,  indi- 
cating that  the  policy  was  to  be  for 
$1000,  and  'that  the  premium  was  the 
usual  premium  of  a  policy  for  $1000, 
Brodie  &  The  JSlna  Life  Insurance 
Company.  Judgment  reversing,  13 
March,  1878.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Dorion,  C.  J.,  & 
Tessier,  J.,  dis.  Reversed  in  Supreme 
Court,  5  8.  C.  Rep.  1 . 

Evidence  of  the  intention  of  the  party 
to  a  policy  of  insurance  cannot  be 
established  by  verbal  evidence  of  un- 
derstandings between  the  insurer  and 
the  insured  at  the  time  of  entering  into 
the  policy,  for  this  would  be  to  prove 
outre  le  contenu  de  I'acte.  The  terms 
of  a  special  warranty  are  to  be  inter- 
preted strictly. 

In  the  absence  of  any  evidence  as  to 
any  technical  meaning  of  the  expression 
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'•'  to  go  out  in  tow,"  or  any  special 
meaning  attached  to  these  words  by 
the  usage  of  the  port  of  Quebec,  it  will 
be  considered  that  the  obligation  "  to 
go  out  in  tow"  is  complied  with,  if  the 
vessel  has  been  towed  out  from  her 
berth  into  the  stream  where  she  could 
use  her  sails.  Connolly  &  The  Provin- 
cial Insurance  Company.  Q.  Judgment 
reversing,  7  Dec,  1877.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Bamsay,  Tessier, 
Cross,  JJ.  Monk  &  Cross,  JJ.  dis. 

This  case  was  taken  in  appeal  to  the 
Supreme  Court  where  the  judgment 
was  reversed,  12  Dec,  1879.  The  follow- 
ing holdings  express  the  different  opi- 
nions of  the  learned  judges  of  that 
Court : 

Held,  (Fournier  and  Henry  JJ.,  dis- 
senting), that  the  words  "from  Quebec 
to  Greenock,  vessel  to  go  out  in  tow," 
meant  that  she  was  to  go  out  in  tow 
from  the  limits  of  the  harbour  of  Quebec 
on  said  voyage,  and  the  towing  from 
the  loading  berth  to  another  part  of 
the  harbour  was  not  a  compliance  with 
the  warranty. 

Per  Eitchie,  C.  J. :  The  question  in 
this  case  was  not,  if  the  vessel  had  gone 
out  in  tow,  how  far  she  should  have 
been  towed  in  order  to  comply  with 
the  warranty,  the  determination  of  this 
latter  question  being  dependent  on 
several  considerations,  such  as  the  late- 
ness of  the  season,  the  direction  and 
force  of  the  wind,  and  the  state  of  the 
weather,  and  possibly  the  usage  and 
custom  of  the  port  of  Quebec,  if  any 
existed  in  relation  thereto, 

Per  Gwynne,  J. :  The  evidence  esta- 
blished the  existence  of  a  usage  to  tow 
down  the  river  as  far  as  might  be  deem- 
ed necessary,  having  regard  to  the  state 
of  the  wind  and  weather,  sometimes 
beyond  the  Traverse,  but  ordinarily,  at 
the  date  of  the  departure  of  the  plain- 
tiff's vessel,  at  least  as  far  as  the  Tra- 
verse. 5  S.  C.  Rep.  258. 

When  a  wife  by  opposition  claims 
her  moveables  seized  in  the  possession 
of  her  husband,  and  she  establishes  by 


evidence  that  all  the  things  claimed  by 
her  except  a  few  articles  of  trifling 
value  are  hers  the  court  is  justified  in 
deferring  to  her  the  judicial  oath  to 
complete  the  proof.  May  &  L'Heureux. 
M.  Judgment  confirming,  22  March, 
1880.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  3  Leg.  News 
110. 

When  the  act  incorporating  a  com- 
pany declares  that  the  certificate  of  the 
secretary  makes  proof  prima  facie  of 
its  contents,  and  is  no  special  denial  of 
the  contents  of  a  certificate,  setting 
forth  the  subscription  of  Respondent 
as  a  shareholder,  the  fact  will  be  taken 
as  proved.  The  Sfadacona  &  Fire  Life 
Assurance  Co.,  &  Cabana.  M.  Judg- 
ment reversing,  6  March,  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.  Monk,  Tessier,  JJ.  diss. 
Rep.  2  Dec.  d'A.  380. 

Where  evidence  is  conflicting  and 
the  court  cannot  say  that  the  judgment 
appealed  from  takes  an  untenable  view 
of  the  evidence  it  should  confirm. 

Where  a  party  refuses  goods  as  not 
being  equal  to  sample,  and  while  return- 
ing the  greater  part,  retains  one  piece 
to  secure  the  re-payment  of  certain  ex- 
penses of  freight,  he  will  not  be  pre- 
cluded by  such  retention  from  com- 
plaining of  the  defects  in  the  goods. 
Mclnnes  &  Vezina  et  al.  M.  Judgment 
confirming,  22  Sept.  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Sicotte,  JJ.  Rep.  2  Leg.  News  315. 

Where  the  evidence  is  conflicting  as 
to  whether  the  captain  of  a  steamboat 
was  engaged  by  the  month  or  by  the 
season,  the  Court  of  Appeal  will  not 
disturb  the  judgment.  Battis  &  Beatty 
et  al.  M  Judgment  confirming,  3  March 
1880.  Dorion,  C.  J.,  Monk,  Ramsay, 
j  Tessier,  Cross,  JJ. 

'      Where  evidence  is  doubtful  the  Court 

of  Appeals  will  not  reverse  the  judg- 

i  ment  appealed  from.  Shortis  &  Martel 

1  Q.  Judgment  confirming,  7  Dec,  1880. 

Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 

Cross,  JJ. 
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In  cases  purely  of  the  appreciation  of 
evidence,  the  Court  of  Ai^peals  does 
not  interfere  with  the  judgment  appeal- 
ed from  unless  it  be  clearly  wrong. 
Rutherford  et  al.  &  Pronty  ei  al.  M. 
Judgment  confirming,  21  May,  1884. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Where  evidence  is  conflicting  the 
Court  of  Appeals  will  not  disturb  the 
judgment  appealed  unless  it  be  clearly 
wrong.  Foley  &  Cressey.  M.  Judgment 
confirming,  19  Nov.,  1884.  Monk,  Earn- 
say,  Tessier,  Cross,  Baby,  JJ. 

The  Defendant,  sued  on  a  promissory 
note,  pleaded,  in  the  first  place,  that 
the  signature  was  a  forgery,  but  subse- 
quently amended  his  plea,  and  alleged 
that  he  signed  the  note  by  error,  in- 
tending to  give  a  receipt  for  the  amount 
stated  therein.  Held,  that  in  the  case 
of  an  illiterate  person,  who  signed  by 
making  his  mark,  this  change  of  defence 
was  iiot  an  indication  of  bad  faith,  and 
the  evidence  appearing  to  the  Court  to 
sustain  the  amended  plea,  the  judg 
ment  dismissing  the  action  was  con- 
firmed. Benoit  &  Brais.  M.  Judgment 
confirming,  19  Sept.  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  JJ.     Eep.  6  Leg.  News  342. 

In  penal  actions,  such  as  those  insti- 
tuted under  sections  134  of  the  electoral 
act  of  Quebec  (28  Vict.  c.  7)  the  evid- 
ence must  be  considered  under  the 
strictest  rules,  on  the  principle  que  la 
fraude  ne  se  presume  pas.  Neault  & 
St-Cyr.  Q.  Judgment  confirming,  5 
June  1877.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 
Rep.  3  Q.  L.  E-  147. 

Where  a  clerk  who  was  entrusted  with 
a  sum  of  money  by  his  employer  to 
make  purchases  in  England,  attempts  to 
account  for  it  by  saying  it  was  stolen 
from  him,  he  must  establish  the  fact 
by  evidence,  and  show  that  it  was  not 
lost  by  his  fault.  Gravel  &  Martin  et  al. 
M.  Judgment  confirming,  June  1874. 
Taschereau,  Ramsay,  Sanborn,  Loran- 
ger,  JJ.  Taschereau  J.  dis.  Confirmed 
in  Privy  Council,  5  May  1876.  22  J.  272. 


But  where  money  is  lost  from  the 
custody  of  a  clerk,  and  the  employer 
accepts  the  explanation  that  it  was 
stolen,  and  allows  the  amount  to  be 
charged  to  pi'ofit  and  loss,  and  retains 
his  clerk  in  his  employment  without 
charging  him  with  the  loss  of  the 
money,  he  cannot  set  up  the  amount 
lost  in  compensation  on  an  action  for 
wages  by  the  clerk.  Thomson  &  Wat- 
son. M.  Judgment  confirming,  15  June 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  JJ.  Rep.  3  Leg.  News 
203. 

The  Respondent  paid  to  the  Appel- 
lant a  debt  due  by  M.  et  al.,  and  took 
a  subrogation  of  the  claim.  He  sued 
M.,  and  the  Appellant  had  knowledge 
of  the  action  and  furnished  the  names 
of  witnesses  to  prove  the  debt ;  but  the 
Respondent  obtained  judgment  for  part 
only.  Held,  that  Eespondent  was  en- 
titled to  recover  the  balance  from 
Appellant,  but  as  he  had  not  called 
Appellant  in  as  garant.  Respondent 
was  not  entitled  to  recover  the  costs 
incured  in  the  suit  against  M.  Carreau 
(h  McOinnis.  Q.  Judgment  reformed 
on  the  ground  that  C.  was  not  bound 
by  the  decision  in  the  case  of  Mc.  v.  M., 
and  that  the  merits  of  his  defence 
should  have  been  before  the  Court.  8 
Nov  1880.  Dorion  C.  J.,  Monk,  Ramsay, 
Cross,  Baby  JJ.  Ramsay  &  Baby,  JJ. 
dissented,  Eep.  3  Leg.  News  362.  1 
Dec.  Cour  d'Appel  12. 

Evidence  of  a  quasi  contract  will  not 
support  an  action  'in  the  assumpsit 
form  for  goods  sold  and  delivered.  By- 
der  &  Vauglian.  M.  Judgment  con- 
firming, 12  Nov.  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  3  Leg.  News  391.  1  Dec.  C.  d'ap- 
pel  19. 

A  report  of  experts  is  not  a  bar  to 
the  adduction  of  further  evidence  in 
the  case.  Scott  et  al.  &  Faquetie.  M. 
Judgment  reversing,  22  September, 
1879.  Sir  A.  A.  Dorion.  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J.  24  J.  141. 
2  Leg.  News,  335. 

Evidence  will  be  taken  in  appeal  to 
determine  whether  the  Appellant  has 
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acquiesced  in  the  judgment  appealed 
from,  if  the  affidavits  of  the  parties  are 
unsufflcient.  Jordan  &  JeU4.  M.  Judg- 
ment. September  1875.  Dorion  C.  J. 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ.  Also  Eotte  &  Champagne.  M, 
Judgment,  19  Nov.  1882.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk.  Eamsay,  Cross,  Baby, 
JJ.  Rep.  25  J.  227.  2  Dec.  d'A.  127. 

On  a  trial  for  perjury  the  admission 
of  evidence  of  extra-judicial  confessions 
by  prisoner's  sister,  tending  to  prove 
fraud  concerted  between  prisoner  and 
his  sister,  was  illegal,  and  verdict  set 
aside.  Begina  k  Guay.  Q.  Judgment, 
7  Sep.  1874.  Dorion,  C.  J.,  Taschereau, 
Ramsay,  Sanborn,  J  J.  Rep.  18  J.  306. 

Of  partnerMp Hart  &  Marmeau. 

Q.  Judgment  contirming,  5  December, 
1874.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,   Sanborn,  J.T.    Vide  Partner- 


A  question  of  evidence  as  to  the 
delivery  of  ties  and  commission  due  to 
Respondent.  Dame  Lamontagne  et  vir. 
Q.  Judgment  reforming,  4  October, 
1884.  Sir  A.  A.  Dorion,  G.  J.,  Ramsay, 
Cross,  Baby,  JJ. 

Saisie  arret. — Question  of  evidence. 
Deblois  &  Bernier.  M.  Judgment  con- 
firming, 23  .January,  1884.  Sir  A.  A. 
Dorion,  C.  J.,  jMonk,  Ramsay,  Cross, 
Baby,  JJ. 

Damages  to  fences  of  farm,  and  for 
having  removed  manure.  Merely  a 
question  of  evidence.  Fletcher  &  Ma- 
ihewson.  M.  Judgment  confirming,  22 
February,  1884.  Sir  A.  A.  Dorion,  C.l., 
Monk,  Ramsay,  Cross,  Babj',  JJ. 

A  party  who  cedes  a  debt  due  to  him 
by  another,  may  be  a  witness  on  an 
action  by  the  party  to  whom  it  is  ceded 
against  the  alleged  debtor,  and  his 
testimony  will  be  received  with  caution. 
Cooke  &  Sen4cal.  M.  Judgment  con- 
firming, 19  May,  1884.  Sir  A.  A.  Dorion, 
C-  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Where  a  person  is  forcibly  deprived 
of  his  possession  of  moveables,  in  an 
action  of  revendication  he  will  not  be 


held  to  establish  his  title  as  against  the 
trespasser.  It  will  be  for  the  Defendant 
to  justify  his  act,  being  a  case  where  it 
is  proper  to  apply  the  rule  spolialus 
ante  omnia  restituendus.  Lavoie  &  St. 
Laurent.  Q.  Judgment  reversing,  4 
February,  1886.  Monk.  Ramsay,  TeSsier, 
Cross,  Baby,  JJ.  Rep.  9  Leg.  News,  66. 
14  Rev.  Leg.  262. 

Two  sleighs  met  in  a  narrow  winter 
road,  one  of  the  sleighs  was  a  double  or 
bob  sleigh,  and  carried  a  rack  for  the 
transport  of  bark.  Immediately  after 
this  sleigh  passed  the  other  one,  the 
horse  of  the  latter,  which  had  not 
shown  any  indisposition  fell  dead.  The 
Appellant  then  sued  the  owner  of  the 
first  mentioned  sleigh,  which  was  driven 
by  the  Respondent's  son  in  damages, 
contending  ihat  the  rack  had  struck 
Jiis  horse  passing  and  killed  it,  and  this 
by  the  negligence  of  respondent's  driver, 
for  whom  respondent  was  responsible. 
Respondent  pleaded  that  if  Appellant 
had  any  action  it  was  against  his  son 
and  not  agains-t  him,  and  that  the  Ap- 
pellant's horse  had  not  then  struck  by 
his  sleigh,  but  had  died  of  natural 
causey  for  which  he  was  not  responsi- 
ble. 

Held  :  lo.  That  the  son  was  driving 
for  his  father,  and  under  his  direction, 
and  therefore  the  action  was  rightly 
brought  against  the  father,  if  there  was 
fault. 

2o.  That  the  evidence  did  not  show 
conclusively  that  the  horse  died  from 
the  effects  of  a  blow.  Courtois  &  Clou- 
tier.  Q.  Judgment  confirming,  6  May, 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  IJ. 

Appellant,  Plaintiff  in  the  Superior 
Court  sought  to  recover  machinery, 
transferreit  to  one  Joseph  Kieffer  by 
deed  of  sale  before  notary,  on  the 
ground  that  the  deed  was  simulated,': 
and  that  the  Appellant  was  the  real 
owner  of  the  Defendant's,  the  purchaser 
and  his  two  brothers,  the  purchaser 
alone  contested  the  action ;  but  one 
White  intervened  and  alleged  a  pur- 
chase from  Joseph  Kieffer.  Held,  that 
the  sale  to   Kieffer  could  not  be  set 
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aside  by  any  evidence  less  strong  than 
the  deed  of  sale,  and  that  even  the  ad- 
mission by  Kieffer  that  the  sale  was 
simulated,  (if  such  admission  existed 
which  it  does  not)  could  not  affect  the 
rights  of  the  purchaser  in  good  faith 
from  Kieflfer.  Whitehead  d:  Kieffet-  et 
al.  &  White  intervening.  M.  Judgment 
confirming,  30  June,  1S86.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ. 

Vide  also  Dboisory  Oath,  PossESSOKi' 
Action,  Contract,  Cheque,  Ceijiinal 
Law. 

EXCEPTION  A  LA  FORME — Fauteux 
&  Jackson.  M.  12,  p.  147.  v.  Pleadins 
and  Practice. 

EXCEPTION     DECLINATOIRE.    —    v. 

Pleading  and  Practice. 

EXECUTION. — Where  a  land  was  sold 
conditionally  on  the  purchaser  paying 
the  price,  and  the  purchaser  did  not 
pay  and  the  land  was  in  the  possesion  of 
the  vendor,  it  cannot  be  taiken  in  exe- 
cution by  a  creditor  of  the  purchaser. 
Wilber  &  Boisvert.  M.  Judgment  re- 
versing, 29  March,  1883.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier  J.  dissenting. 

Of  immoveable  property — Opposition 
to  sale  of  part.  Lorsque  par  une  oppo- 
sition afin  de  distraire  a  une  saisie 
d'immeubles  I'opposant  ne  reclame 
qu'une  partie  indivise  des  immeubles 
saisis,  le  creancier  saisissant  ne  peut 
faire  ordonner  la  vente  de  la  partie  qui 
n'est  pas  reclamee  par  I'opposant  avant 
que  la  contestation  sur  Topposition  ne 
soit  videe,  ou  du  moins  sans  donner 
avis  de  sa  requete  a  la  partie  saisie. 
Chinic  &  vir  &  The  Trust  and  Loan  Co. 
M.  Judgment  reversing,  31  Oct.,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.,  Rep.  3  Dec.  d'A. 
259. 

Immoveables  in  the  possession  of  third 
parties  cannot  be  taken  in  execution 
as  being  in  the  possession  of  the  cura- 
tor of  a  vacant  estate  claigiing  title  to 
such  property.  A  judgment  cannot  be 
executed  against  those  who  were  not 
defendants  until  it  has  been  declared 
10 


common.  M.  Judgment  confirming, 
20  September,  1882.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Tessier,  Cross,  JJ.  Rep.  2 
Dec,  d'A.  371. 

Against  lands The  provisions  con- 
tained in  art.  642  C.  C.  P.  (1)  are  applica- 
ble only  to  cases  wherein  the  second 
or  subsequent  writ  of  execution  against 
the  lands  of  a  debtor  is  placed  in  the 
sheriff's  hands  while  he  13  still  in  pos- 
session of  the  writ  on  which  the  said 
lands  have  been  seized,  and  while  he  is 
still  in  a  position  to  proceed  to  the  sale 
of  such  lands  on  the  day  fixed  for  the 
sale. 

Accordingly,  where  an  opposition 
has  been  filed  to  a  seizure  of  land  and 
the  seizure  has  been  suspended,  and 
the  sheriff  has  returned  the  writ  and 
prochs-verhal  of  seizure  into  the  protho- 
notary's  office,  a  second  seizure  of  the 
same  lands  may  validly  be  made  for 
another  debt,  and  the  sheriff  is  not  re- 
quired to  note  such  subsequent  writ 
of  execution  as  an  opposition  for  pay- 
ment upon  the  first  writ.  Fuller  et  al. 
&  Fletcher.  M.  Judgment  reversing, 
15  Feb.,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
25  J.  93.  4  Leg.  News  96,  1  Dec.  d'A. 
102. 

In  certain  cases,  as  when  the  same 
parties  have  another  suit  pending, 
which  may  alter  the  balance  of  indebt- 
edness, the  Court  may  suspend  execu- 
tion in  a  case  decided,  and  the  suspen- 
sion of  the  execution  may  be  extended 
to  the  costs  of  the  attornies.  Dorion 
&  Dorion.  M.  Judgment  confirming, 
31  October,  1883.  Sir  A.  A.  Dorion,  C.J., 
Monk,    Ramsay,     Tessier,     Cross,    JJ. 


(1)  When  the  sheriff  has  seized  an  immo- 
veable upon  a  Defendant  lie  cannot  seize  it 
again  at  the  suit  of  another  creditor,  or  of  the 
same  creditor  for  another  debt,  as  long  as  the 
first  seizure  subsists  ;  but  be  is  bound  to  note 
any  subsequent  writ  of  execution  as  an  oppo- 
sition for  payment  upon  the  first  writ  and  in 
such  case  the  first  seizure  cannot  be  aban- 
doned nor  suspended  except  in  consequence 
of  oppositions  apphcable  as  well  to  the  seizing 
creditor  as  to  those  whose  writs  of  execution 
have  been  noted  as  opjjositious,  or  with  their 
consent,  or  by  order  of  a  judge. 


291 


EXECUTOR — WASTE 


EXECUTORY  CONTRACT 


292 


Monk  &  Eamsay,  JJ.,  concurred  as  the  ] 
order  was  now  inoperative,  the  subse- 
quent suit  being  decided . 

EXECUTOR— WASTE— An  executrix 
appointed  her  husband  her  attorney  to 
manage  the  estate,  and  he  made  a  lease 
which,  in  the  opinion  of  the  Court,  was 
disadvantageous  to  the  estate,  and  for 
the  purpose  of  deriving  an  unfair 
advantage,  and  he  also  received  bonuses 
on  several  occasions  without  account- 
ing for  them.  Held,  sufficient  ground 
for  removal  of  the  executrix  from  office. 
Boss  So  Ross.  M.  Judgment  confirming,  j 
21  Dec,  1883.  Sir  A.  A.  Dorion,  C.  J . , ', 
Ramsay,  Tessier,  Cross,  Baby,  .TJ.  Rep. 
7  Leg.  News  65. 

That  executors  empowered  to  act  | 
beyond  the  year  and  day  and  until  the 
provisions  of  the  will  are  fully  executed, 
cannot  claim  to  have  the  legatees, 
usufructuary  or  in  property,  impleaded 
with  them. 

That  an  executor,  sued  as  such,  and 
not  denying  the  executorship,  cannot 
urge  the  nonproof  of  their  having  made 
an  inventory,  as  a  want  of  proof  of  their 
having  accepted  the  charge.  Or  ay  et  al. 
&  Dubuc.  Judgment  confirming,  5  Sep., 
1876.  Dorion,  C.  J.,  ]\Ionk,  Ramsay, 
Sanborn,  Tessier,  JJ.  Rep.  12  Q.  L.  R. 
234. 

A  testamentary  executor  is  not  liable 
for  an  over -payment  made  on  account 
of  the  estate  in  good  faith.  Bourret  & 
Hurtubise  et  al.  Judgment  reversing, 
18  Sep.,  1877.  Dorion,  C.  J.:  Monk, 
Eamsay,  Tessier,  JJ. 

Where  the  powers  of  the  executors 
of  a  will  are  extended  beyond  the  year 
and  day,  they  may  sue  instead  of  the 
heirs,  while  their  j^owers  last.  Lapoinie 
et  al.  &  Gibb  et  al.  Q.  Judgment  con- 
firming, 5  Sept.,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 

The  account  of,  must  be  reasonable. 
Daignau  et  al.  &  Kennedy.  M.  Judg- 
ment confirming,  19  June,  1880.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 


The  general  powers  of  an  executor 
include  the  engagement  of  clerks  to 
keep  the  books  of  the  estate,  and  to 
carry  on  its  affiiirs.  These  general 
powers  are  not  restricted  by  the  fact 
that  the  executor  has  received  a  legacy 
under  the  will,  unless  it  be  apparent 
from  the  terms  of  the  testament  that 
the  legacy  was  intended  as  compensa- 
tion for  special  eervices. 

The  clerk  employed  by  an  executor 
to  keep  the  books  of  the  estate  went 
on  for  several  years  receiving  $400  per 
annum  for  his  services,  and  himself  en- 
tered the  amount  in  the  books.  Seld, 
an  acquiescence  in  that  rate  of  remu- 
neration. Younfi  et  al.  &  Rattray.  Q. 
.Judgment  reversing,  6  December,  1884. 
!  Sir  A.  A.  Dorion,  C.  J.,  Eamsay,  Tessier, 
Cross,  Baby,  J.I.  Tessier  &  Cross,  JJ., 
dissenting.     Rep.  8  Leg.  News  10. 

i  Testamentary  executors,  for  the  put- 
i  jjoses  of  the  execution  of  the  will,  are 
seized  as  legal  depositories  of  the  move- 
able property  of  the  succession,  and 
may  claim  possession  of  it  even  against 
the  heir  or  legatee."  918  C.  C. 

The  father  of  minors,  legatees  under  ; 

a  will,  cannot  exclude  the  testamentaryi 

executor  from   the  possession  of  the 

moveable  property  of  the  succession, 

even  for  the  use  of  the  minors.    Nor- 

i  mandeau  k  McDonnell.  M.  Judgment 

27   May,   1886.  Sir  A.  A. 

J.,  Monk,   Ramsay,  Cross, 


confirming, 
Dorion,  C. 
Baby,  JJ. 


Where  testamentary  executoi-s  trans- 
ferred the  control  of  the  estate  to  an- 
other person,  who  paid  the  monies  be- 
longing to  it  into  a  bank  in  his  own 
name,  and  afterwards  drew  them  out : 
that  the  Court  below  exercised  a  pro- 
per discretion  in  removing  the  execu- 
tors from  office,  even  without  evidence 
of  fraudulent  intention  or  actual  dissi- 
pation of  the  property.  French  et  d.  k 
McGee  et  al.  M.  Judgment  confirming, 
21  January  1886.  Monk,  Ramsay,  Tes- 
sier, Cross,  Baby,  JJ.  Rep.  M.  L.  R.  U. 
Q.  B.  59.     • 
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EXPERT Accountant.  In  an   action 

to  recover  back  monies  alleged  to 
have  been  paid  to  Respondent  as  his 
share  of  certain  supposed  profits 
which  Appellant  alleges  afterwards 
proved  to  be  losses,  the  Court  may 
without  the  consent  of  the  parties  refer 
the  matter  in  dispute  to  an  accountant, 
when  the  Court  is  of  opinion  that  the 
evidence  adduced  is  contradictory  and 
unsatisfactory.  The  Canada  Paper  Co. 
&  Bannatyne.  M.  Judgment  reversini;, 
23  Sep.,  1881.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Ramsav,  Tessier,  Baby,  JJ.  Rep. 
26  J.  124. 

Where  the  Court  has  appointed  one 
expert  only,  and  the  expert  has  pro- 
ceeded to  act  without  protest  or  objec- 
tion by  the  parties,  fhey  will  be  pre- 
sumed to  have  acquiesced,  and  the  re- 
port will  not  be  set  aside  on  the  ground 
urged  subsequently  that  the  Court 
should  have  appointed  three  experts. 
Malhceuf  &  Larandeau.  M.  Judgment 
confirming,  27  November,  1 885.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
JJ.  Rep.  M.  L.  R.  II.  Q.  B.  56,  '.)  Leg. 
News  56. 

EXPERTISE. — An  order  for  an  ex- 
pertise will  be  set  aside  if  it  be  reason- 
able. So  where  the  curS  of  a  parish  des- 
cribed a  parishoner's  child  as  being  of 
the  Parish  of  Lachine,  when  in  fact  the 
place  of  the  father's  domicile  had  al- 
ways been  considered  as  in  the  Parish 
of  St-Laurent,  on  the  ground  that  the 
line  of  the  parish  had  been  wrongly 
drawn  more  than  a  hundred  years  ago, 
and  the  parishoner  brought  suit  to 
rectify  the  register,  an  interlocutory 
judgment  ordering  avant  faire  droit  to 
estabhsh  by  an  expertise  the  limits  of 
the  parish  will  be  set  aside.  Laframboise 
dk  Veinard.  M.  Judgment  reversing, 
Sep.,  1875.  Taschereau,  Ramsay,  San- 
born, Beaudry,  Loranger,  JJ.  Tasche- 
reau, Loranger  JJ.  dis. 

EXPERTS. — A  report  of  experts  is 
not  a  bar  to  the  adduction  of  further 
evidence  in  the  case.  Scott  et  al.  & 
Payette.  M.  Judgment  reversing,  22 
Sep.  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
24J.  141.  2  Leg.  News  33r,. 


EX  POST  FACTO  LAW._r.  Law. 

EXPROPRIATION— Where  a  statute 
has  given  parties  expropriated  the 
right  to  sue  for  increase  of  indemnity, 
over  that  fixed  by  the  Commissioners 
award,  the  Court  is  bound  to  weigh  the 
evidence  presented  in  support  of  the 
action,  and  to  increase  the  indemnity 
if  the  evidence  is  such  as  to  sustain  the 
claim  for  increased  indemnity.  Bayy 
et  al.  &  The  Mayor  &c.  of  Montreal. 
M.  Judgment  reversing,  17  June,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Rep.  19  J.  136. 

In  an  action  for  indemnity  tor  land 
taken  for  the  Montreal  Mountain  Park, 
the  Plaintiff  can  go  into  the  full  evi- 
dence of  the  value.  And  the  true  value 
of  land  of  that  sort  will  be  its  price  in 
the  market.  The  Mayor  d:c.  of  Montreal 
&  Morrison  et  al.  M.  Judgment  revers- 
ing, 22  June  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  Monk  & 
Ramsay,  JJ.  ilis.  Confirmed  in  Privy 
Council. 

Expropriation  hy  Municipal  Corpo- 
ration for  a  road.  The  formalities 
prescribed  by  the  statute  for  the  open- 
ing of  a  road,  and  for  the  expropria- 
tion of  the  property  of  individuals, 
must  be  rigourously  followed  and  are 
a,  peine  de  nullity.  And  a  municipality 
failing  to  observe  such  formalities  will 
be  condemned  to  restore  the  land  ex- 
propriated, and  to  pay  damages,  not- 
withstanding the  neglected  formalities 
have  been  observed  after  action 
brought. 

The  right  of  a  corporation  to  enter 
upon  expropriated  property  depends 
upon  the  prior  evaluation.  The  Corpo- 
ration of  the  Township  of  Nelson  & 
Lemieux.  Q.  Judgment  confirming,  16 
Sep.  1876,  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier  JJ.  Rep.  2  Q.  L, 
R  ,  225. 

Where  the  notices  by  po-ting  on  each 
lot  of  land  liable  to  expropriation  have 
not  been  given,  as  required  by  Sec.  176, 
s.  s.  2,  37  Vic.  c.  51,  the  assessment 
roll  will  be  set  aside,  and  all  further 
proceedings  against  Plaintiff  as  regards 
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the  assessment  will  be  stopped.  Demers 
&  The  City  of  Montreal.  M.  Judgment 
reversing,  20  June,  1879.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Eamsay,  Tessier,  JJ. 
Kep.  2  Leg.  News  226. 

A  vendor  who  sells  a  property  during 
the  proceedings  of  expropriation  for  a 
public  improvement  is  not  garant  of 
the  purchaser  for  the  share  of  the  cost 
of  the  improvemerjt  with  which  the 
property  is  charged,  by  an  assessment 
roll  subsequent  to  the  date  of  the  sale. 
And  this  holds  good  even  where  the 
assessment  roll  referred  to  was  pre- 
pared under  the  authority  of  an  Act  of 
the  Legislature  to  take  the  place  of  the 
original  assessment  roll  for  the  same 
improvement,  made  previous  to  the 
sale,  but  which  has  been  declared  null 
by  the  Courts, — there  being  nothing 
in  the  Act  to  give  a  retroactive  effect 
to  the  new  assessment  roll,  or  to  re- 
serve to  the  actual  owner  of  a  property 
any  recourse  against  those  from  whom 
he  had  derived  his  title  after  the  im- 
provement had  been  made. 


The  vendors,  by  a  clause  of  the  deed 
of  sale,  relinquished  and  waived  any 
right  to  exact  interest  on  the  unpaid 
balance  until  the  net  revenues  of  the 
company  purchaser  should  besuflBcient 
to  pay  the  annual  liabilities  of  the  com- 
pany for  interest,  insurance,  etc.,  in  con- 
nection with  a  certain  loan,  after  which 
they  would  be  entitled  to  receive  inter- 
est to  the  extent  of  seven  per  cent 
out  of  the  surplus  of  revenue,  accord- 
ing to  its  sufficiency  : — held,  that  the 
true  meaning  of  this  stipulation  was 
that  the  purchaser  should  pay  no  inte- 
rest on  the  balance  due,  during  the  ex- 
tension of  time  granted  for  the  pay- 
ment of  the  balance,  unless  the  net 
revenue  of  the  property  should  be  suf- 
ficient to  pay  the  charges  for  interest, 
insurance,  etc.,  not  merely  that  the 
claim  for  interest  should  be  postponed. 
Cross  &  The  Windsor  Co.  M.  Judgment 
reversing,  25  September,  1885.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Baby,  JJ.  Eep.  M.  L.  E.  II.  Q.  B.  8, 4 
Dec.  d'A.  280. 


^ 


FACTOR A  factor  or    commission 

merchant  is  an  agent  who  is  employed 
to  buy  or  sell  goods  for  another,  either 
in  his  owQ  name  or  in  the  name  of  his 
principal,  for  which  he  receives  a  com- 
pensation commonly  called  a  commis- 
sion. 1736  C.  S. 

A  factor  is  commonly  said  to  be  an 
agent  employed  to  sell  goods  or  mer- 
chandise consigned  or  delivered  to  him 
by  or  foi;  his  principal,  for  a  compensa- 
tion commonly  called  factorage  or  com- 
mission. Story — Agency,  §  33. 

FACTUMS. — On  special  application, 
on  ground  of  poverty,  Respondent  was 
permitted  to  send  in  factums  in  appeal 
in  writing.  Kingshorough  &  Pound.  Q. 
Judgment,  Dec.  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

FAITS  ET  ARTICLES.— A  husband, 
party  to  a  suit  to  authorize  his  wife,  is 
not  a  party  in  the  suit  within  the 
meaning  of  Art.  221  C.C.  P.  (1)  and  con- 
sequently he  cannot  be  summoned  to 
answer  interrogatories  xur  fails  el  atii- 
cles.  Whitloch  &  Mathison  et  vir.  M. 
Judgment  confirming,  Dec.  1874.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  JJ. 

Insufficient  answers  sur  fails  et  ar- 
ticles ought  not  to  be  rejected  de  piano 
and  the  answers  taken  as  confessed, 
but  the  judge  should  give  the  party  an 
opportunity  of  giving  further  answers, 
where  it  appears   that   the  answer   as 


_  (1)  The  parties  in  any  suit  may,  at  any 
time  during  the  trial,  and  without  retarding 
either  trial  or  judgment,  be  examined  upon 
articulated  tiacts  pertinent  to  the  issues. 
Kepealed  and  replaced  by  the  following  : 
221.  The  parties  may  be  examined  upon  arti- 
culated facts  pertinent  to  the  issue,  and  as  wit- 
nesses, as  soon  as  the  pleas  are  filed,  upon  the 
facts  in  issue  as  then  joined.  Q.  48  Vic, 
cap.  20,  sec.  8. 


given  were  in  good  faith,  and  such  as 
might  reasonably  be  considered  suffi- 
cient. McGreevy  &  Doucet.  Q.  Judg- 
ment reversing,  6  May,  1879.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.  Tessier,  J.  dis.  Rep.  10  Rev.  Leg. 
535. 

Where  a  party  neglects  to  answer 
fails  et  articles  and  makes  application 
to  the  Court  to  have  his  default  taken 
off,  and  thus  the  fails  et  articles  are 
taken  as  confessed,  is  reversed  by  the 
Court,  and  judgment  is  given  entirely 
on  the  evidence  so  obtained,  the  Court 
of  Appeal  will  reverse  the  judgment 
but  will  condemn  the  party  so  in  de- 
fault to  pay  the  costs  of  the  appeal. 
Mc  Greevy  &  Gagni.  Judgment  revers- 
ing, 4  June,  1880.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Ramsay,  J. 
dis.  as  to  the  costs  in  Appeal,  the  Res- 
pondent being  wholely  in  the  wrong 
on  that  incident. 

FALSE  IMPRISONMENT.— ^.Damages. 

An  action  of  damages  will  lie  for  false 
imprisonment  where  it  appears  the 
proceedings  are  malicious  and  without 
probable  cause.  Beaudoin  &  Soisseau. 
Judgment  confirming,  June  1875.  Do- 
rion. C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  .IJ. 

There  must  be  malice  and  want  of 
probable  cause  to  render  a  person 
liable  for  arresting  another  under  legal 
process.  Beauchemin  &  Trudeau.  Judg- 
ment confirming,  Sep.  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier 
JJ. 

A  creditor  who  arrests  his  debtor  on 
capias,  and  has  probable  cause  for  so 
doing,  is  not  liable  in  damages  although 
the  debtor  can  justify  his  proceedings. 
Lapierre  &  Gagnon,  Q.  Judgment 
reversing  7  December,  1877.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
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Tessier,  J.,  ilis.  Eep.  8  Rev.  Leg.  727, 
1  Leg.  News  32. 

8.,  a  debtor  resident  in  Ontario,  being 
on  the  eve  of  departure  for  a  trip  to 
Europe,  passed  through  the  city  of 
Montreal,  and  while  there  refused  to 
make  a  settlement  of  an  overdue  debt 
with  his  creditors,  McE.  et  al.,  who  had 
instituted  legal  proceedings  in  Ontario 
to  recover  their  debt,  which  proceed- 
ings were  still  pending.  McR.  et  al., 
thereupon  caused  him  to  be  arrested, 
and  K.  paid  the  debt.  Subsequently  S. 
claimed  damages  from  McR.  et  al.,  for 
the  malicious  issue  and  execution  of  the 
Writ  of  capias. 

McE.  et  al.,  the '  respondents,  on  ap- 
peal, relied  on  a  plea  of  justification, 
alleging  that  when  they  arrested  the 
appellant,  they  acted  with  reasonable 
and  probable  cause.  In  his  affidavit, 
the  reasons  given  by  the  deponent 
McE.,  one  of  the  defendants,  for  his 
belief  that  the  appellant  was  about  to 
leave  the  Province  of  Canada  were  as 
follows : — "  That  Mr.  P.,  the  deponent's 
partner,  was  informed  last  night  in 
Toronto  by  one  H.,  a  broker,  that  the 
said  W.  J.  S.  was  leaving  immediately 
the  Dominion  of  Canada,  to  cross  over 
the  sea  for  Europe  or  .parts  unknown, 
and  deponent  was  himself  informed, 
this  day,  by  J.  E.,  broker,  of  the  said 
W.  J.  S's  departure  for  Europe  and 
other  places  "  The  appellant  S.  was 
carrying  on  business  as  wholesale  gro- 
cer at  Toronto,  and  was  leaving  with 
his  son  for  the  Paris  Exhibition,  and 
there  was  evidence  that  he  was  in  the 
habit  of  crossing  almost  every  year, 
and  that  his  banker,  and  all  his  business 
friends  knew  he  was  only  leaving  for  a 
trip ;  and  there  was  no  evidence  that 
the  deponent  had  been  informed  that 
appellant  was  leaving  with  intent  to 
defraud.  There  was  also  evidence  given 
by  McE.,  that  after  the  issue  of  the 
capias,  but  before  its  execution,  the 
deponent  asked  plaintiif  for  the  pay- 
ment of  what  was  due  to  him,  and  that 
plaintiff  answered  him  "  that  S.  would 
not  pay  him,  that  he  might  get  his 
money  the  best  way  he  could." 

Held : — That  the  affidavit  was  defec- 


tive, there  being  no  sufficient  reason- 
able and  probable  cause  stated  for 
believing  that  the  debtor  was  leaving 
with  intent  to  defraud  his  creditors  ; 
and  that  the  evidence  showed  the 
respondent  had  no  reasonable  and 
probable  cause  for  issuing  the  writ  of 
capias  in  question. 

Damages  for  illegal  arrest  under 
capias.  Probable  cause  is  a  sufficient 
justification  for  arrest  under  capias. 
Shaw  &  Mackenzie.  Dorion,C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ.  Dorion,  C.  J., 
Cross,  J.,  dis.  Judgment  confinning  12 
Nov.,  1880.  Rep.  3  Leg.  News  369,  2 
Dec.  de  la  Cour  d'Appel  25. 

On  appeal  to  the  Supreme  Court 
the  judgment  was  reversed,  that  Court 
being  of  opinion  that  the  departure  of 
the  Plaintiff  without  paying  a  commer- 
cial debt  after  having  avoided  Defen- 
dants' collector,  vainly  resisted  payr 
ment  by  an  untenable  action,  and  then 
setting  his  creditor  at  defiance  by  tell- 
ing him  he  would  not  pay,  and  that 
he  might  get  his  money  the  best  way 
he  could,  was  not  "  probable  cause"  to 
justify  the  allegation  of  the  Defendant 
that  he  was  leaving  the  Province  with 
intent  to  defraud. 

Where  a  person  who  has  been  arrested 
nnder  a  capias  and  given  bail,  has  been 
subsequently  adjudged  to  file  a  state- 
ment, and  make  ajudicialabandonmenti 
of  his  pi'operty,  and  has  made  default, 
that  he  cannot  be  condemned  to  im- 
prisonment in  consequence  of  such  de- 
fault. Goldring  &  La  Banque  d'Ho- 
chelaga,  M.  Judgment  reversing,  21 
March,  1885.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
29  J.  192. 

FAUX,    INSCRIPTION    EN— ».  Ijmo 

BATION. 

Held : — That  a  deed,  purporting  to  be 
the  copy  of  a  notarial  copy  of  a  minute 
that  cannot  be  found  among  the  deeds 
of  a  notary  deceased,  makes  proof  of 
its  contents,  if  it  appears  that  there 
was  an  original  deed  of  that  kind.  La- 
montagne  &  Contant.  Judgment  revers- 
ing, 13  Sep.,  1874.  Monk,  Taschereau, 
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Ramsay,  Sanborn,  Sicotte,  JJ.  Rep.    6  ' 
Rev.  Leg.  607. 

In  the  minute  of  a  notarial  deed 
apostiles,  renvois,  words  effaced  and 
interlineations  should  be  paraphed  and 
noted  in  the  verifying  clause. 

A  sheet  containing  a  deed  of  security 
with  hypothec  stitched  into  the  main 
deed,  but  not  necessarily  forming  part 
of  it,  is  a  renvoi. 

Such  a  deed  of  security  not  so  pa- 
raphed and  noted  is  not  a  notarial  deed 
and  will  not  create  an  hypothec. 

Minutes  should  be  written  d'lm  da- 
tille,  sans  yf  aire  apostiUe  en  marge,  ni 
en  teste,  ni  qu'ilsy  laissent  aiwun  blanc 
entremi,  aussi  si  faute  ij  est,  elle  sera 
reparie  et  remise  a  la  fin  de  la  note,  et 
audessous,  avant  quil  soil  sign6  (Ord. 
du  mois  d'Oct.  15'd5). 

Evidence  that  a  deed  was  written 
and  signed  elsewhere  than  where  it 
purports  to  be  written  and  signed 
tends  to  affect  the  authenticity  of  the 
verifying  clause-  Panel  &  Hamel.  Q. 
Judgment  reversing,  7.  Dec,  1874. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn,  I 
JJ.  ! 

But  this  judgment  was  reversed  in 
the  Privy  Council. 

An  holograph  will,  on  the  face  of  j 
which  appear  certain  over-writings, 
changes  and  alterations  of  an  imma- 
terial character,  will  not  be  set  aside, 
and  specially  so  in  the  absence  of  satis- 
factory proof  that  they  were  made  by 
some  person  other  than  the  testator. 
Darling  &  Templeton.  M.  Judgment 
confirming,  22  Dec,  1874.  Monk, 
Taschereau,  Ramsay,  Sanborn,  Sicotte, 
JJ.  Rep.  19  J.  85. 

A  mis-statement  in  a  deed  is  not  ne- 
cessarily a  faux.  Frevost  &  Latreille. 
M.  Judgment  confirming,  Sep.,  1877. 
Su-  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  J.J. 

In  Sheriff's  title On  an  inscription 

by  an  interested  creditor,  a  Sheriff's  title 


may  be  declared  faux.  And  this  al- 
though the  Sheriff's  title  be  registered, 
and  that  the  immoveable  was  passed 
into  the  hands  of  a  third  party  whose 
title  also  was  registered.  Carpenter  & 
D^ry.  Q.  Judgment  confirming,  5  March, 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Sanborn,  Tessier,  JJ.  Sanborn,  J.,  dis. 
Rep.  5  Q.  L.  R.  311.  S  Rev.  Leg.   283. 

Where  a  creditor  opposes  for  money 
on  the  proceeds  of  a  sale  by  the  Sheriff, 
and  it  appears  that  the  Sheriff  and  ad- 

judieataire  have  made  a  transaction  by 
which  instead  of  the  actual  payment 
of  the  money  they  have  substituted 
compensation  between  a  debt  due  by 
the  Sheriff  who  is  insolvent,  to  the  ad- 

\  judieataire  and  his  family,  the  return 
of  the  Sheriff  will  be  declared yajna;  and 
a,folle  enchire  be  ordered.    La  Soci^l£ 

I  de  ConstrucHon  Permanente  de  Quebec 

'  &  Martin.  Q.  Judgment  reversing,  7 
Sept.,  1880.  Sir  A.  A.  Dorion.  C.  J, 
ilonk,  Rams.ay,  tU'oss,  McConi,  .TJ.  Rep. 
10  Rev.  Leg.  61 'J. 

FEES. — V.  Registration  peks. 

FEES  OF  ADVOCATES.—*;.  Advocates 

AND  AttOKXEYS. 


u.    Damages Railway 

FIRE. — V.  Damages Lease,  &c. 


FENCES. 

CASES. 


Responsibility  of  lessee The  pre- 
sumption established  by  articles  1629- 
1630  C.  C.  does  not  arise  in  favour  of  a 
lessor,  when  the  fire  arose  in  other  pre- 
mises leased  by  his  tenant  and  com- 
municating with  those  belonging  to 
Plaintiff.  Pinsonneault  &  Gerihin.  M. 
Judgment  confirming,  June  1875.  Do- 
rion, C.  J.  Monk,  Taschereau,  Ramsay, 
Sanborn  JJ. 

Negligence  of  tenant Where  a  fire 

occurs  through  the  negligence  of  the 
tenant,  he  will  be  liable  in  damages  to 
the  proprietor.  Steele  &  Jamieson.  M 
Judgment  reversing,  22  June,  1876. 
Dorion,  C.  J.,  Monk,  Ramsay  &  Tessier, 
JJ.  dis.  oh  the  ground  that  the  works 
carried  on  with  knowledge  of  lessor 
were  of  a  perilous   nature,  and  that  no 
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lack  of  diligence  was  shown.  Confirmed 
in  Privy  Council. 

FIRE  INSURANCE.— u.  Insurance. 

FIRE  IN  WOODS.— u.  Damages. 

FOLLE  ENCHERE.— 1>.    Faux — Sale. 

FORCE  MAJEURE.— i).  Damages. 

It  is  incumbent  on  a  party  alleging 
force  majeure  as  a  justification  to  prove 
it.  So  when  a  clerk  was  entrusted  by 
his  employer  with  money  to  make  pur- 
chases, and  he  could  not  produce  the 
money  and  said  it  had  been  stolen 
from  him,  he  was  held  liable  for  the 
money,  failing  to  prove  that  it  had  been 
stolen  from  him,  and  that  he  had  used 
due  diligence  to  protect  it.  Gravel  & 
Martin  et  al.  M.  Judgment  confirming, 
June,  1874.  Taschereau,  Ramsay,  San- 
born, I.orangei-  JJ.  Taschereau,  J.   dis. 

FOREIGN  PRINCIPAL.—  v.  Factor.— 
Mandate. 

FORGERY  OF  RECEIPT.  —  Brady  & 
Church.  M.  Judgment  confirming,  28 
April  1882.  Sir  A.  A.  Dorion,  C.  J.' 
Monk,  Ramsay,  Cross,  Baby,  J,J. 

FORGERY.— I.  CEi.MixAf,  Lam. 

The  burthen  of  proof  is  on  the  jaarty 
pi'oduoing  a  check,  the  signature  of 
which  is  denied,  to  establish  it  is  the 
check  of  the  party  whose  signature  it 
purports  to  bear. 

Evidence  that  gives  rise  to  a  con- 
jecture, but  which  of  itself  would  not 
be  proof,  is  not  inadmissible  under  our 
system,  as  it  may  be  used  by  the  judge 
in  deciding  on  which  side  is  the  balance 
of  evidence.  Proof  of  hand-writin'g  is 
very  uncertain.  Clark  &  The  Exchange 
Bank  of  Canada.  Judgment  reversing, 
4  February  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Caron,  JJ. 
Rep.  3  Leg.  News,  4.5. 

FORGERY    OF    BODY    OF    DRAFT.— 

Where  a  Bank  draws  a  draft  for  $25  on 
one  of  its  branches,  and  fails  to  advise 
such  branch  of  the  fact,   and  the  draft 
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is  afterwards  raised  to  one  for  $5000, 
and  so  skillfully  as  to  deceive  the 
branch  office,  which  pays  the  amount 
of  the  draft  as  raised  to  another  Bank, 
holding  the  draft  in  good  faith,  and,  in 
consequence  of  such  payment,  this 
latter  Bank  pays  $35011  on  account 
thereof  to  the  person  from  whom  the 
Bank  received  it,  the  former  Bank 
cannot  recover  from  the  latter  Bank 
the  amount  so  paid  to  it.  The  Union 
Bank  &  The  Ontario  Bank.  M.  Judg- 
ment confirming,  24  Nov.  1880.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Monk,  J.  dis.  Rep.  24  J.  390, 
3  Leg.  News  386.  1  Dec.  d'Appel  38. 

FORMA  PAUPERIS — v.  appeal,— ori- 

.ArlNAL  LAW, FACTUMS. 

If  a  party  establishes  under  oath  that 
he  does  not  possess  sufiicient  means  to 
make  the  necessary  disbursements,  the 
court  or  a  judge,  upon  being  satisfied 
by  affidavit  that  such  party  has  a.good 
cause  of  action  or  a  good  defence,  may 
grant  him  leave  to  plead  in  forma  pau- 
peris, and  may  order  all  officers,  of  jus- 
tice to  affiDrdhim  their  services  without 
any  remuneration;  but  such  party,  if  he 
tails  in  the  suit  is  not  exempt  from 
condemnation  to  pay  costs  to  the  other 
I  party.  31  C.  C.  P. 

Where  a  Defendant  petitioned  to  be 
released  from  capias,  and  the  petition 
was  rejected,  held  that  he  could  not 
appeal  from  such  juHgment  in  forma 
pauperis.  Canadian  Bank  of  Commace 
&  Brown.  M.  Judgment  1 2  Dec.  1 874, 
Dorion  C.  J.  Monk,  Taschereau,  Ram- 
say, Sanborn,  J.J.  Rep.  19  I.  110. 

Legaull  &  Legault  16  L.  C. R.  163,  Q.E 
188G. 


FRAIS In     French,    costs, 

generally,  are  called  dipens  de  Vactim- 
Frais  is  sometimes  used  to  express  a 
particular  item  of  costs,  as  faux  frais, 
'■^  frais  pr^judicieux."  (Ord.  1667,  T. 
XII,  art.  3,  1  Jousse  148)  art.  29C.C., 
which,  however,  would  more  properly 
have  been  called  dipens.  Frais  is  also 
used  as  a  generic  word  to  express  ^ 
kinds  of  costs,  as  in  article  1042  C  P-  C 
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Our  law  on  the  subject  of  costs  arises 
principally  out  of  the  Ord.  of  1667.  It 
is  in  these  words. 

"  Toute  partie,  soit  principale  ou  in- 
tervenante,  qui  succombera  meme  aux 
renvois,  declinatoires,  evocations  ou 
reglements  de  juges,  sera  condamnee 
aux  depens  indefiniment,  nonobstant  la 
proximite  ou  autres  qualites  des  par- 
ties; sans  que  sous  pretexte  d'equite, 
partage  d'avis,  ou  pour  quelqu" autre 
cause  que  ce  soit,  elle  en  puisse  etre 
dechargee.  Defendons  a  nos  eours  de 
parlement,  grand  conseil,  cours  des 
aides,  et  autres  nos  cours  ;  requetes  de 
notre  hotel  et  du  palais,  et  a  tous 
autres  juges,  de  prononcer  par  hors  de 
cours  sans  depens.  Voulons  qu'ils 
soient  taxes  en  vertu  de  notre  presente 
ordonnance,  au  profit  de  celui  qui  aura 
obtenu  definitivement,  encore  qu'ils 
n'eussent  pas  ete  adjuges,  sans  qu'ils 
puissant  etre  moderes,  liquides  ni  re- 
serves."    Titre  XXXI,  art.  I. 


FRANC  ET  QUITTE. 

Htpothbo, — Damages. 


Contract, — 


A  propert}"  was  sold  "  free  and  clear 
"  of  all  iVicumbrances  whatsoever,  save 
"  and  except  a  vendor's  privilege  for 
"  $5,250  in  favor  of  the  heits  McKen- 
"  zie,"  which  the  vendors  by  the  deed 
of  sale  undertook  to  pay,  and  have  a 
discharge  thereof  duly  registered. 

Meld: — 1st  That  the  above  clause 
being  equivalent  to  a  stipulation  of 
franc  et  qiiitte,  satisfaction  thereof  was 
a  condition  precedent  to  the  institution 
of  an  action  for  the  purchase  money  or 
any  portion  thereof,  or  for  arrears  of 
interest. 

2nd.  That  the  purchaser,  sued  for  an 
instalment  of  the  purchase  money,  pro- 
perly pleaded  the  vendor's  default  to 
fulfil  the  condition,  by  an  exception 
temporaire. 

3rd.  That  the  purchaser,  in  order  to 
be  in  a  position  to  claim  damages  for 
non-satisfaction  of  the  clause  of  franc 
et  quitte,  should  put  the  vendor  en  de- 
meure  to  remove  the  incumbrance  and 
allow  a  reasonable  delay  for  doing  so. 


Laio  &  FrotMngliam.  M.  Judgment  re- 
versing, 9  Feb.  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Monk.  Ramsay,  Baby,  Caron  JJ. 
Rep.  25  J.  172.  4  Leg.  News  67. 

FRANCHISE. — Inequitable  exercise  of 
a  Municipal.  A  street  Railway  Com- 
pany, authorised  by  statute  (24  Vict.  o. 
84)  to  construct  a  track  upon  and  along 
the  highways  in  the  parish  of  Montreal, 
leading  into  the  streets  of  the  City 
"  and  to  use  and  occupy  any  and  such 
'•'  parts  of  anjf  of  the  streets  on  high- 
"  ways  aforesaid  as  may  be  required 
"  for  the  purpose  of  their  railway  track 
"  and  the  laying  of  the  rails  and  the 
"  running  of  their  cars  and  carriages,  " 
exceeds  its  powers  by  laying  the  track 
on  one  side  of  a  highway,  within  six  feet 
from  the  line  of  the  adjoining  property, 
the  value  of  which  was  thereby  greatly 
diminished.  Where  st  right  of  passage 
is  given  it  should  be  exercised  ex  cequo 
et  bono,  in  accordance  with  the  use  and 
destination  of  the  highway,  so  as  to 
cause  as  little  inconvenience  as  possible 
(compatible  with  the  exercise  of  the 
privilege)  to  the  public,  and  the  ad- 
joining proprietors.  And,  in  the  pre- 
sent case  the  track  should  have  been 
constructed  on  the  part  of  the  high- 
way used  by  vehicles,  and  not  on  one 
side  thereof  used  by  persons  on  foot, 
and  where  the  running  of  the  cars 
interfered  with  access  to  the  adjoining 
property. 

Neither  the  trustees  of  the  Montreal 
Turnpike  roads,  nor  the  municipality  of 
the  parish,  had  any  right  to  authorize 
the  laying  of  the  track  of  the  railway 
on  one  side  of  the  highway,  so  as  unne- 
cessarily to  injure  the  adjacent  pro- 
perty. Ross  &  City  Passenger  Railway 
Co.  M.  Judgment  reversing,  16  Sep., 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Rep.  24  J. 
60. 

FRAUD. — M.  ExBCUTOKT  Contract, — 
Insolvency, — Partage, — Succession. 

A  party  himself  guilty  of  fraud  can- 
not seek  that  a  contract  be  set  aside 
on  account  of  that  fraud,  even  against 
the  party  who  concocted  and  originally 
suggested  the  fraud.  Gareau  &  Gareau, 
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M.  Judgment  confimiing,  \'>  June, 
1877.  Dorion,  C.  J.,  Monk,  Eamsay, 
banborn,  Tessier  JJ.  Eep.  24  J.  248. 

By  agent Where  an  agent  in  mak- 
ing a  contract  fraudulently  suppressed 
a  material  fact  within  his  knowledge, 
his  principal  cannot  profit  by  the  fraud, 
although  he  was  himself  ignorant  of  the 
fact  suppressed,  alierius  circumventio 
alii  nonprcebet  actionem,  de  vig.  in  2, 49. 

And  so  where  shares  were  sold, 
pui'porting  to  be  shares  of  an  incorpo- 
rated company,  when,  in  fact,  no  such 
corporation  was  in  existence,  the  error 
into  which  the  purchaser  was  led  was 
suflScient  to  annul  the  contract.  Chre- 
tien and  Crowley,  M.  Judgment  con- 
firming, 19  Jan.  J  882.  Rep.  5  Leg.  News 
262,  2  Deo.  d'A.  385. 

It  is  not  fraud  for  a  father  to  pur- 
chase the  furniture  belonging  to  the 
husband  of  his  daughter  for  her  protec- 
tion, and  to  leave  her  in  possession  of 
it  in  the  common  habitation  of  the 
family,  and  a  purchase  of  this  sort  gives 
rise  to  no  presumption  of  simulation. 
Johnston  &  Scott.  M.  Judgment  con- 
firming, 20  September  1882,  Monk, 
Ramsay,  Tessier,  Cross,  Baby  JJ. 

A  purchaser  who  buys  the  property 
of  his  brother-in-law  in  order  to  assist 
him,  agreeing  to  pay  his  debts,  may 
licitly  contract  with  a  creditor,  who 
does  not  know  of  the  sale,  to  take  less 
than  the  face  value  of  the  debt. 
Blouin  &  Brunette  M.  Judgment 
confirming,  20  November  1 882.  Monk, 
Ramsay,  Tessier,  Cross,  Baby  JJ.  Rep. 
3  Dec.  d'A.  58. 

L'Intime  qui  a  achete  une  terre  de 
son  beau-frere  Scott,  a  la  charge  de 
payer  les  dettes  de  celui-ci,  I'afait  dans 
le  but  de  venir  en  aide  a  Scott,  et  que 
cette  transaction  n'est  nullement  enta- 
chee  de  dol.  Blouin  &  Brunette,  M. 
Judgment  confirming,  20  Nov.  1882. 
Monk,  Ramsay,  Tessier,  Cross,  Baby  JJ. 
Rep.  3  Dec.  d'A.  58. 

Nullity   of   deed. — Hypothec L'an- 

nulation  d'une  vente  ou  donation  d'un 
immeuble,  pour  cause  de  fraude,  n'at- 
teint  pas  Phypotheque  consentie  a  un 


tiers  de  bonne  foi,  lorsque  I'emprunteur 
possede  )e  dit  immeuble  en  vertu  de 
titres  parfaits  a  leur  face  et  n'indiquant 
aucun  signe  apparent  de  nullite.  Nor- 
mandin  et  les  Religieuses  Carmelites 
d  Hochelaga,  M.  Judgment  confirming 
2 J  Dec.  1883.  Sir  A.  A.  Dorion,  J.  Ram- 
say, Tessier,  Cross,  Baby  JJ.  Rep.  3 
Dec.  J.  A.  329. 

FRAUDULENT      PREFERENCE.  -  v. 

Insolvency. 

FREIGHT. — V.  Carriers. 

Freight  is  the  recompense  payable 
for  the  lease  of  a  ship  or  for  carrying 
goods  upon  a  lawful  voyage  to  the  place 
of  their  destination.  In  the  absence 
of  express  stipulation  it  is  not  due 
until  the  carriage  is  completely  per- 
formed, except  in  the  cases  specified  ini 
this  section.  2442  C.  C. 

Freight  is  due  for  cattle,  received  on 
board  a  ship,  dying  on  the  passage  and 
thrown  over-board.  Biclcerdyhe  &  Mur- 
ray. M.  Judgment  confirming,  24 
March,  1882.  Sir  A.  A.  Dorion,  C.  J. 
Ramsay,  Tessier,  Gross,  Baby,  JJ.  Rep. 

5  Leg.  News  149. 

Note There  was  also  a  case  oiHead 

6  Murray  decided  the  same  day  and 
involving  a  similar  question. 

Where  goods  were  to  be  delivered  to 
the  holder  of  a  bill  of  lading  on  pay- 
ment of  freight,  and  they  were  in  tact 
delivered  to  the  holder  of  the  bill,  a 
carrier,  without  paying  freight,  and  on 
the  sole  credit  of  the  carrier,  who  had 
funds  from  the  real  unknown  consignee 
to  pay  the  freight,  the  carrier  having 
become  insolvent,  the  captain  cannot 
recover  the  freight  from  the  consignee. 
Fletcher  &  Bickford.  M.  Judgment 
confirming,  Sep.,  1875.  Dorion,  C.  J, 
Monk,  Taschereau,  Ramsay,  Sanbom, 
JJ. 

An  action  for  freight  may  be  brought 
in  the  name  of  the  captain  alone,  if  the 
contract  be  made  with  him.  Baichelder 
&  Bellefeuille.  M.  Judgment  confirm- 
ing,  19  March,    1877.    Dorion,  C.  J-, 
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Monk,   Ramsay,   Sanborn,   Tessier,  JJ. 
Dorion,  C.  J.  &  Sanborn,  dis. 

FRENCH  LANGUAGE— The  English 
and  French  languages  being  both  re- 
cognized by  "  the  British  North  Ameri- 


ca Act  of  1867,"  as  official  languages, 
an  indictment  may  be  framed  in  French. 
Regina  &  Chouinard.  Judgment  on  re- 
served case,  8  Sep.,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ.  Rep.  4  Q.  L.  R.  220. 


C3- 


GARANTIE.— The  obligation  of  the 
garant  formel  is  not  extinguished  by 
a  decret,  which  does  not  purge  the 
charge,  even  where  the  acqu£reur  be- 
comes adjudicataire  under  the  decret 
Soulard  &  Leiourneau.  Q.  Judgment 
reversing,  7  Sep.  1874.  Dorion.,  C.  J. 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ.  Dorion,  C.  J.,  &  Monk,  J.,  dis.  Rep. 
19  J  40. 

Under  the  terms  of  the  following 
letter  the  signer  intended  to  make 
himself,  and  is  personally  liable  : 

Montreal,  May  1 1  th,  1 S77. 
Messrs.  Ritchie  <fe  Borlase, 
Grentlemen, 
We,  the  undersigned,   acting  as  di- 
rector and  secretary  of  the  Montreal 
Omnibus  Company,  hereby  agree  to  see 
the  account  that  Brown  and  St.  Charles 
have  against  the  above  Company  duly 
settled,  provided  the  said  account  shall 
be  made  out  and  agreed  upon  as  either 
the  Court  or  arbitrators  appointed  shall 
decide. 

(Signed)  R.  Kerr, 
As  President  of  the  Montreal  Omnibus 

Co. 

Although  the  above  letter  was  evi- 
dently incomplete,  having  been  intend- 
ed to  be  signed  by  more  than  one  indi- 
vidual, yet  the  signer  waived  the  right 
he  might  have  had  to  treat  it  as  an 
incomplete  document,  by  signing  and 
delivering  it  to  the  Plaintiff's  agents. 
Kerr  &  Brown  et  al.  Judgment  con- 
firming, 14  Dec,  1878.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J.  dis.  23 
J.  227. 

A  note  payable  on  demand,  given  to 
a  bank  to  secure  an  overdrawn  account 
of  the  maker,  as  well  as  to  secure  the 
forbearance  of  the  bank  for  other  ad- 
vances, must  be  considered  in  the  light 
of  a  continuing  guarantee,  and  that  the 


endorsers  of  such  a  note  are  not  reliev- 
ed from  their  liability  by  the  fact  that 
the  bank  did  not  make  a  demand  of 
payment  till  after  the  insolvency  of  the 
maker,  about  twenty-seven  months 
after  the  date  of  the  note.  The  Mer- 
chants' Bank  &  Whitfield.  M.  Judg- 
ment reversing,  23  Sep.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
~  "   ■,  JJ.  Rep.  2  Dec.  d'A.  157. 


A  guarantee  given  to  a  Bank,  which 
afterwards  was  amalgamated  with  an- 
other Bank,  did  not  bind  the  guarantors 
towards  the  consolidated  Bank.  The 
Gonsolidated  Bank  &  The  Merchants' 
Bank.  M.  Judgment  confirming,  27 
May,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk, 
J.  dissenting.  Rep.  6  Leg.  News  284. 

An  undertaking  to  give  a  party  an 
introduction  to  a  firm  of  responsibility 
and  standing  is  to  be  understood  a  firm 
having  that  standing  at  the  time  of  the 
introduction,  and  it  is  not  a  guarantee 
of  continued  solvency.  Bowen  &  Gor- 
don et  al.  M.  Judgment  confirming,  19 
Jan.,  1882-  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  Jj.  Eep. 
5  Leg.  News  300. 

Un  defendem-,  dans  une  cause,  peut 
appeler  en  garantie  une  seule  des  per- 
sonnes,  tenues  conjointement  et  soli- 
dairement  a  la  garantie,  et  qu'il  n'est 
pas  tenu,  avant  de  proceder  centre  I'un 
d'eux,  ou  plusieurs  d'entre  eux,  de 
mettre  en  cause  tons  les  garants  tenus 
conjointement  et  solidairement.  Boss 
et  al.  &  Ross.  Q.  Judgment  reversing, 
7  May,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Monk,.  Ramsay,  Cross,  Baby,  JJ.  Monk, 
J.,  dis.  Rep.  14  Rev.  Leg.  1. 

The  order  to  "  give  beai-er  what  he 
wants"  does  not  contain  a  continuing 
guarantee.  Lacroix  &  Bulmer,  M. 
Judgment  reversing,   16  March,  1877. 
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Monk,  Eamsay,   Sanborn,  Tessier,  JJ. 
Rep.  21  J.  327. 

Continuing,  v.  McGreevy  &  Mayrand. 
Judgment  confii-ming,  7  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross.  JJ. 

V.  Foley  et  al.  &  Cross  et  al.  M. 
Judgment,  22  March,  1876.  Dorion,  C. 
J.,  Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 

GARANTIE  ACTION  EN  ARRIERE.— w. 

Sale. 

GARDIEN. — ^The  guardian  who  has  lost 
the  possession  of  the  things  committed 
to  his  charge,  may  attach  them  by 
saisie  revendication.  Moisan  &  Roche 
Q.  Judgment  reversing,  22  Dec.  1877. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Tessier  &  Cross,  JJ. 
dis.  Rep.  4  Q.  L.  R.  47,  1  Leg.  News 
33,  The  same  point  was  also  decided 
in  Quebec  the  same  day  in  a  Montreal 
case,  Gilbert  &  Comdex,  confirming  the 
ilecision  of  the  Superior  Court  in  Mont- 
real. The  same  judges  Tessier  &  Cross, 
dis.  Rep.  4  Q.  L.  R.  50. 

The  gardien  of  a  first  seizure  has  in- 
terest to  intervene  on  a  second  seizure  in 
a  new  suit.  Graham  &  Lepailleur.  M. 
Judgment  confirming,  14  Dec,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ. 

A  guardian  will  not  be  obliged  to  pay 
the  costs  of  a  contestation  arising  as  to 
the  ownership  of  the  goods,  by  one  who 
is  not  the  debtor.  His  obligation  is  to 
produce  the  goods,  or  pay  what  is  due 
by  the  debtor  to  the  seizing  creditor. 

It  is  not  necessary  in  the  rule  to 
offer  the  alternative  of  paying  the  value 
of  the  goods.  McCaffrey  Jk  Claxion  et 
al.  Judgment  reversing,  22  June,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  JJ.  Sir  A.  A.  Dorion,  C.  J.,  dis. 
Rep.  3  Leg.  News  292,  25  J.  191. 

A  gardien  who  has  not  signed  the 
prods-verbal,  (unless  it  be  mentioned 
'in  the  certificate  that  he  cannot  sign 
560  §  5  C.  C.  P.)  cannot  be  contraint par 
corps  for  failure  to  produce  the  goods 


seized.  Hamel  &  Marchildon.  Q.  Judg' 
ment  reversing,  8  March,  1880.  Sir  A- 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Rep.  10  Rev.  Leg.  245. 

Under  articles  21  &  22  J.  19,  Ord.  of 
1667  the  gardien  is  discharged  deplein 
droit  after  the  lapse  of  a  year,  a  comp- 
ter dujour  de  sa  commission,  as  well  of 
his  responsibility  to  account  as  of  his 
guardianship.  Brecon  &  Kane.  M.  Judg- 
ment refusing  leave  to  appeal  27  May, 
1886.  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Ramsay,  J.  dis. 

GENERAL  AVERAGE.— Contribution 
by  the  ship  and  freight  and  by  the  goods 
whether  saved  or  lost,  rateably  and 
according  to  their  respective  values,  is 
made  for  damages  voluntarily  sustained, 
and  extraordinary  expenses  incurred 
for  the  common  safety  of  the  ship  and 
cargo.  These  are  called  general  Ox-  gross 
average  losses  and  are  as  follows  : 

1  o.  Money  or  other  things  given  as  a 
compensation  to  pirates  to  ransom  the 
ship  and  cargo  or  as  salvage  to  recap- 
tors; 

2o.  Loss  by  jettison ; 

3o.  Masts,  cables,  anchors  or  other 
furniture  of  the  ship  cut  away  destroyed 
or  abandoned ; 

4o.  Damages  caused  by  jettison  to 
the  goods  which  remain  in  the  ship  or 
to  the  ship  itself ; 

5o.  The  wages  and  maintenance  of 
seamen  during  the  detention  of  the 
ship  in  the  course  of  her  voyage,  by  a 
sovereign  power  and  during  the  neces- 
sary repairs  of  injuries  of  a  nature  to 
give  rise  to  average  contribution ; 

6o.  The  expense  of  unlading  to 
lighten  the  ship,  and  enable  her  to  enter 
a  port  of  refuge  or  river  when  she  is 
compelled  to  do  so  by  storm  or  by  pur- 
suit of  an  enemy ; 

7o.  Loss  and  expenses  arising  from 
the  voluntary  stranding  of  the  ship  for 
the  purpose  of  escaping  total  loss  or 
capture  ;  and  in  general  all  damages 
voluntarily  suffered  and  extraordinary 
expenses  incurred  for  the  common 
safety  of  the  ship  and  cargo,  from  the 
time  of  loading  and  departure  of  the 
ship,  to  the  time  of  her  arrival  and  dis- 
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charge  at  the  port  of  destination.  2552 
C.  C. 

Average  is  a  charge  which  accrues 
during  a  voyage  and  falls  sometimes  on 
the  merchant,  sonietimes  on  the  owner 
and    sometimes    on  both.     Whatever 


damage  or  loss  is  incurred  by  any  par- 
ticular part  of  the  ship  or  cargo,  for  the 
preservation  of  the  rest  is  called  gme- 
ral  average.  Stniih,  Mer.  Law.  401.  ». 

(Shipping. 

GOOD  WILI V.  Contract Sale. 
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HABEAS  CORPUS.— /«  civil  matters. 

The  petitioner  was  imprisoned  for 
failing  as  gardien  to  proHuce  goods 
seized,  and  he  aslied  for  habeas  corpus 
in  order  to  be  liberated  as  he  was  a 
minor. 

The  Judge  refused  the  application, 
as  there  ^vas  no  notice  to  the  party 
interested  in  maintaining  the  con- 
trainte ;  and  as  the  affidavit,  which 
only  contained  a  general  reference  to 
the  allegations  of  the  petition,  was 
insufficient,  inasmuch  as  it  did  not 
disclose  any  reasonable  or  jirobable 
ground  for  the  issue  oi  the  writ.  The 
petitioner  was  allowed  to  withdraw  his 
application,  and  it  was  intimated  that 
if  it  were  to  be  renewed,  which  perhaps 
might  not  be  necessary  in  the  interests 
of  the  petitioner,  in  view  of  Art.  792 
C.  C.  P.,  the  Applicant  should  be  pre- 
pared to  meet  the  difficulty  arising 
from  section  25  of  our  Habeas  (Jorpus 
Act,  C.  S.  L.  C,  Cap.  95.  Uxp.  Gauvreau. 
M.  Judgment  in  chambers.  Jan.  ]  878. 
Ramsay,  J.  Rep.  1  L.  N.  5.3. 

A  writ  of  habeas  corpus  will  not  be 
granted  to  liberate  a  prisoner  charged 
with  process  in  a  civil  suit,  even  though 
the  writ  of  execution  in  virtue  of  which 
he  was  arrested  appear  to  be  irregular, 
if  it  is  within  the  scope  of  the  jurisdic- 
tion of  the  Court  from  which  it  issued. 
Exp.  Eealey.  M.  Judgment  in  cham- 
bers, Feb.,  1878.  Monk,  .J.  Rep.  22  J. 
138. 

It  is  not  necessary,  in  a  rule  for  con- 
trainie  par  corps,  to  give  the  guardian 
the  option  of  paying  tlie  value  of  the 
goods. 

The  guardian  is  not  discharged  by 
the  lapse  of  a  year  after  proceedings 
taken  against  him  to  make  him  produce 
the  goods. 


The  Ikct  that  the  commitment  or- 
ders the  imprisonment  of  the  guardian, 
until  payment  of  an  amount  apparently 
iu  excess  of  what  is  due,  cannot  be 
urged  under  a  habeas  corpus,  the  7ia- 
beas  corpus  not  applying  to  persons 
imprisoned  under  a  process  in  a  civil 
matter,  unless  there  be  manifest  ab- 
sence or  excess  of  jurisdiction.  .Exp. 
McCaffrey.  M.  .Judgment  refusing  writ, 
22  March,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsajf,  Te^sier,  Cross,  JJ.  Rep. 
25  J.  188,  3  Leg.  News  106. 

The  Court  of  Queen's  Bench  has  no 
revisory  power,  except  by  way  of  ap- 
peal, over  the  proceedings  of  the  Supe- 
rior Court,  and  it  cannot,  on  an  appli- 
cation for  habeas  corptis,  examine  into 
proceedings  of  the  Superior  Court,  in 
order  to  see  whether  a  warrant  com- 
mitting a  person  to  jail  for  rebellion  A 
justice  in  a  civil  suit,  requires  him  to 
pay,  in  order  to  get  his  discharge,  a  sum 
greater  than  he  was  condemned  to  pay 
by  a  judgment  of  the  Superior  Court. 
Exp.  Pollock.  M.  Judgment  quashing 
writ  of  habeas  corpus  22  Nov.  1881 .  Sir 
A.  A.  Dorion,  C.J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ  The  Chief  Justice  dis.  Rep.  5 
Leg.  News  293,  2  Dec,  d'A.  60. 

In  criminal  matters — When  a  writ 
of  habeas  corpus  has  been  refused 
by  the  Court  of  Queen's  Bench  in  term, 
and  no  valid  grounds  being  set  up  by 
the  petitioner  for  his  discharge,  he  is 
not  precluded  from  presenting  a  new 
petition,  Exp.  Williams.  M.  .Tudgment, 
18  March,  1875. 

A  writ  of  habeas  corpus,  on  good 
cause  shown,  may  be  granted,  the  pri- 
soner moving  to  be  allowed  to  proceed 
in  forma  pauperis.  Exparte  Louise 
Gournote.'M..  Judgment,  11  Sep.,  1375. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Rep.  19  J.  33(i. 
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A  writ  of  habeas  corpus  will  be  re- 
fused if  applied  for  so  late  in  the  term 
that  it  could  not  be  disposed  of  in  the 
term.  Exparte  Franldin.  C.  S.  L.  C, 
c.  95,  s.  9,  31  Car.  II  o.  2,  s.  18.  Dec, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Kamsay,  Sanborn,  JJ. 

An  affidavit  in  support  of  an  appli- 
cation for  a  writ  of  habeas  corpus 
stating  that,  in  so  far  as  deponent  knows 
the  facts  they  are  true,  is  valueless. 
And  if  on  the  return  to  a  writ  of  habeas 
corpus  it  appears  that  the  party  having 
the  custody  of  the  person  for  whom  the 
petition  was  presented,  is  the  person  to 
whom  the  writ  is  addressed,  the  return 
will  be  considered  insufficient.  Exp. 
McCarthy.  M.  Judgment,  26  Feb.,  1875. 
In  chambers.  Ramsay,  J. 

On  a  petition  for  habeas  corpus  com- 
plaining of  an  illegal  commitment, 
there  should  be  a  copy  of  the  commit- 
ment, or  an  affidavit  that  it  was  applied 
for  and  refused.  Exp.  Pollock.  M. 
Judgment,  November,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Tessier,  Cross,   Baby,   JJ. 

A  writ  of  habeas  corpus  being  grant- 
ed, the  Court  of  Queen's  Bench  wUl  not 
order  a  certiorari  to  issue  to  bring  up 
the  record  before  the  justice  to  see 
whether  the  evidence  is  sufficient  to 
commit.  Exp.  Narbonne,  22  December, 
1879.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Monk,  J.,  dis.  Rep. 
3  Leg.  News  14.  25  J.  330,  10  Rev. 
Leg.  63. 

A  district  magistrate  acting  under 
the  speedy  trial  act,  acts  as  a  court  of 
record  for  all  the  purposes  of  the  trial, 
and  the  proceedings  connected  there- 
with or  relating  thereto,  although  he 
does  not  retain  the  record,  but  files  it 
in  the  court  of  general  session,  are  really 
before  this  court  in  the  rural  districts. 
Being  a  court  of  record  his  judgment 
cannot  be  inquired  of  on  habeas  corpus. 
It  may  on  writ  of  error  which  the  Court 
of  Queen's  Bench  has,  by  Statute, 
authority  to  grant,  as  also  it  has,  as  an 
incident  of  its  general  powers,  the 
right  to  issue  a  certiorari  to  bring  up 
the  record.  Exp.  O'Kane,  M.  Judgment 
quashing  writ  of  habeas  corpus.  Dorion, 


C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ. 

The  judgment  of  a  Superior  Court  of 
law  will!  not  be  interfered  with  on  the 
return  to  a  writ  of  habeas  corpus,  and 
so  a  writ  of  habeas  corpus  in  order  to 
discharge  prisoner  from  custody,  on 
the  ground  that  the  prisoner  was  sen- 
tenced to  a  punishment  not  authorized 
by  law,  will  be  refused  by  the  Court  of 
Q.  B.  Exparte  McGraih.  Judgment 
Sep.,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Ramsay,  Sanborn,  JJ. 

Where  a  prisoner  has  been  con- 
demned to  a  punishment  greater  than 
the  law  allows,  by  a  magistrate  or  other 
inferior  tribunal,  he  will  be  discharged 
on  habeas  corpus.  Ex  parte  Bums,  Q. 
Judgment  6  Dec,  1873.  Badgley,  Monk, 
Taschereau,  Ramsay,  JJ.  v.  Conviotion. 

HEARSAY  EVIDENCE.—  i'.  EnDExcE. 


HOMICIDE.- 


Ueiminal  Law. 


Homicide  is  the  kiUing  of  a  human 
being  by  a  human  being.  Stephen  Dig. 
Criminal  Laic,  p.  154. 

Homicide  therefore  is  the  generic 
term  of  which  murder,  manslaughter 
&c,  are  the  various  species  recognized 
by  the  law.  v.  Murder. 

HOTEL-KEEPER.— An  innkeeper  is 
responsible  for  the  effects  stolen  from 
a  traveller  while  lodging  in  his  house, 
where  it  is  not  proved  that  the  theft 
was  committed  by  a  stranger,  and  was 
due  to  the  negligence  of  the  traveller. 
(C.  C.  1814,  1815.) 

The  oath  of  the  traveller  is  sufficient 
to  prove  the  loss,  as  well  as  the  value 
of  the  things  stolen.  (C.  C.  1677.)  Geri- 
ken  &  Grannis.  Judgment  confirming, 
15  March,  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier  JJ.  Monk,  J. 
dis.  Rep.  21  J.  265. 

Note This    responsibility    of   the 

Hotel-keeper    has    been    modified  by 
Statute  39  Vic.  c  23,  Sect.  2  Q. 
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An  Hotel  Keeper  was  given  a  mare 
to  keep.  He  was  unable  to  return  it, 
and  said  it  has  been  stolen  from  his 
pasture  by  night,  but  that  he  was  in  no 
way  responsible,  for  that  the  bargain 
was  made  with  the  son.  Held  that  the 
bargain  was  only  made  with  the  son 
who  was  acting  for  the  father  at  the 
hotel,  and  that  it  was  ratified  by  the 
Defendant.  Leonard  &  Levy.  M.  Judg- 
ment coniirming,  25  Jan.,  J 883.  Sir  A. 
A.  Dorion,  C.  J.,  Eamsay,  Tessier,  Cross, 
Baby,  JJ.  Baby,  J.  dis. 

HUSBAND  AND  WIFE.— u.  Faits  et 
Articles,  Hypothec,  Interest. 

The  emploi  of  money  stipulated 
propre  of  the  wife  by  marriage  contract, 
must  be  made  incontinently  at  the  ac- 
quisition of  the  property,  and  the  de- 
claration that  the  husband  employs  the 
money  on  property  already  purchased 
by  him  is  only  a  venie  dSguis6e.  Dionne 
&  Boss,  Q.  Judgment  confirming,  3 
March,  1881.  Sir  A.  A.  Dorion,  C.  J„ 
Monk,  Eamsay,  Cross,  Baby,  JJ. 

The  separate  property  of  the  wife  in 
the  common  habitation  of  the  husband 
and  wife  is  not  property  in  possession 
of  the  husband.  The  City  of  Montreal 
et  al.  &  Be  Greene  et  vir.  M.  Judgment 
coniirming,  15  Maj,  1879.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

Where  goods  are  sold  to  the  hus- 
band and  credit  is  given  to  him,  his 
wife  separated  as  to  property  will  not 
be  held  liable.  (The  case  of  Hudon  et 
-al.  &  Marceau,  referred  to  23  J.  45.) 
Paquette  &  Guertin  et  al.  M.  Judgment 
confirming,  14  June  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross  JJ.  Rep.  2  Leg.  News  210. 

A  wife  s4par£e  de  Mens  is  not  liable 
for  the  price  of  necessaries  furnished 
to  the  husband,  and  on  his  credit. 

Nor  ,can  she  become  liable  by  en- 
dorsing his  promissory  note  given  in 
payment  of  such  effects.  Bruneau  & 
Barnes  et  vir.  M.  Judgment  reversing, 
22  June,  1880.  Sir  A.  A.  Dorion,  C.  J., 
11 


Monk,  Ramsay,  Cross,  JJ.  Monk,  J.  dis. 
Rep.  3  Leg.  News  301,  25  J.  245. 

A  husband  Defendant  in  a  suit  to 
authorize  his  wife,  is  not  in  the  record 
so  as  to  be  bound  personally  by  the 
judgment  as  regards  his  separate  and 
individual  interest.  Comte  &  LagacS 
et  vir,  M.  Judgment  23  January,  1884. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

La  saisie  de  bien  meubles,  trouves  au 
domicile  d'un  debiteur,  ne  peut  etre 
annulee  par  une  opposition  de  I'epouse, 
alleguant  quelle  est  separee  de  biens 
d'avec  son  mari,  et  que  les  effets  saisis 
lui  appartiennent,  si  la  preuve  etablit 
que  les  meubles  saisis,  bien  qu'achetes 
partie  par  son  mari  au  nom  de  sa 
femme  et  partie  par  celle-ci,  ont  tous 
ete  payes  des  deniers  du  mari. 

L'abandon  fait  a  telle  opposante  par 
trois  des  creanciers  du  debiteur  saisi, 
de  meubles  appartenant  a  celui-ci,  ne 
peut  faire  cette  opposante  proprietaire 
des  dits  meubles.  Tardif  &  Campbell 
&  al.  Q.  Judgment  confirming  6  May, 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  Rep.  14  Rev. 
Leg.  434. 

A  wife  Commune  en  Mens  with  her 
husband,  may,  during  his  lifetime, 
validly  renounce  to  a  right  of  usufruct 
reserved  to  her  in  the  event  of  her 
surviving  her  husband,  on  property 
possessed  by  him  subject  to  a  substitu- 
tion in  favor  of  their  children.  The 
fact  that  on  her  husband's  death  she 
renounced  to  the  community  will  not 
affect  the  validity  of  the  renunciation 
of  her  usufruct,  which  does  not  come 
within  the  prohibition  of  C.  C.  1301. 

The  jurisprudence  on  the  subject  of 
art.  1301  (1)  reviewed.  Langlais  &  Lan- 
glais,  Q.  Judgment  reversing  4  Feb- 
ruary, 1886.  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  9  Leg.  News  90. 


(1)  A  wife  cannot  bind  herself  either  with 
or  for  her  hiisband  otherwise  than  as  being 
common  as  to  property  ;  any  such  oMigation 
contracted  by  her  an  any  other  quality  is  void 
andofnoeftect.  1301  C.C. 
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HYPOTHEC. — An  hypothec  granted 
by  a  bona  fide  settler  over  land  in  his 
possession  as  owner,  but  not  yet  granted 
or  conceded  to  him,  for  a  debt  con- 
tracted previous  to  such  grant  or  con- 
cession, is  inoperative,  although  he  may 
aftervpards  obtain  a  concession  of  such 
land.  Lepage  &  Banville.  Q.  Judg- 
ment confirming,  8  March,  1879.  Do- 
rion,  C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  J.T. 

An  hypothec  granted  over  a  property 
by  a  person  having  no  valid  title  is 
inoperative.  That  even  if  operative  it 
vfill  be  purged  by  possession,  of  ten 
years  in  good  faith,  under  valid  title. 
Pacaud  &  Rickaby.  Q.  Judgment  con- 
firming, 3  June  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Bamsay,  Cross,  Baby,  JJ. 
Eep.  1  Dec.  d'A.  310. 

There  are  no  sacramental  words  ne- 
cessary to  constitute  an  hypothec  ;  so 
when  in  a  deed  of  donation  it  is  stipu- 
lated— Lesquels  morceaux  de  ierre  sus- 
Miangis  resteront  Vun  pour  I'autre  de 
la  somme  de  quime  cents  piastres,  tel 
qu'il  est  d'usage  en  fait  d'^change." — 
an  hypothec  is  created  for  the  amount 
fixed  as  security  against  any  trouble  to 
which  either  party  is  exposed.  Caya  & 
The  Trust  db  Loan  Company.  Judg- 
ment confirming,  8  Nov.  1880.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  1  Dec.  d'Appel  iO. 

A  husband  may  execute  a  valid 
hypothec  in  favor  of  his  wife  on  his 
immoveable  property,  in  lieu  of  a 
hypothec  which  she  had  by  her  con- 
tract of  marriage,  to  secure  a  sum  of 
money  brought  by  her  at  the  marriage 
and  reserved  as  propre  by  her  contract 
of  marriage.  La  SocUlS  de  construction 
MontarvUle  &  Cousineau  et  vir.  M. 
Judgment  confirming,  3  Feb.  1880.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Bamsay, 
Tessier,  Cross,  JJ.  Rep.  3  Leg.  News 
329. 

Hypothec  on  property  of  community 

after  its  dissolution The  heirs-at-law 

of  the  deceased  wife  are  seized,  by 
operation  of  law,  of  her  share  in  such 
immoveable,    and   a  husband  has   no 


i  power  to  hypothecate  a  conquet  of  the 
1  community  after  its  dissolution,  except 
!  for  his  own  half  of  the  property. 

An  hj'pothecary  creditor  has  a  right 
to  an  action  en  declaration  d'hypothique 
against  the  vendee  of  the  property  hy- 
pothecated, even  though  such  vendee 
may  have  re-sold  the  property  if  such 
sale  be  not  registered. 

Where  the  vendee  proves  a  resale,  not 
registered,  and  that  he  is  no  longer  d6- 
tenteur  he  will  be  condemned  to  costs 
up  to  plea  filed. 

The  Plaintiff  on  proof  of  such  plea 
may  call  in  the  person  to  whom  the 
land  is  said  to  be  resold  and  obtain  judg- 
ment against  him.  Lalonde  &  Lynch. 
M.  Judgment  reversing,  J  8  February, 
1875.  Monk,  Taschereau,  Bamsay,  San- 
born, Sicotte,  JJ.  Bamsay,  Sanborn,  XL, 
dis.   Eep.  20  J.  158. 

Tiers  de  tenteur.    Improvements Le 

tiers  detenteur,  qui  a  fait  des  ameliora- 
tions sur  I'immeuble  hypotheque,  ne 
peut  les  enlever  apres  le  jugement  en 
declaration  d'hypotheque,  si,  par  sou 
titre  d'acquisition,  il  s'est  charge  de 
I'hypotheque  et  s'est  oblige  de  payer  la 
dettehypothecaire  (art.  2065  (1)  &  2072, 
(2)  C.  C.  La  Society  Canadienne  de  cons- 
truction de  Montreal  &  Lapointe.  M. 
Judgment  reversed,  26  Jan.  1881.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsav, 
Cross,  Baby,  JJ.  Eep.  1  Dec.  d'A.  183. 


(1)  Tlie  holder  against  wlioin  the  hypothe- 
cary action  is  brought,  and  wlio  is  neither 
charged  with  the  hypothec  nor  pei'sonally 
liable  for  the'paymeut  of  the  debt,  may  besides 
the  grounds  of  defence  tending  to  destroy  the 
hypothec,  set  up  any  of  the  exceptions  set 
forth  in  the  five  following  paragraphs  it  there 
be  grounds  for  them. 

(2)  The  holder  against  whom  the  hypothe. 
caiy  action  is  brought,  may  also  demand  that  ' 
the  surrender  which  he  may  be  ordered  to 
make  be  subject  to  his  privilege  of  being  paid 
what  has  been  expended  upon  the  iaimove- 
able,  either  by  himselt  or  by  such  of  the  per- 
sons from  whom  he  derives  his  claim,  as  are 
not  pei-sonally  bound  to  the  payment  of  tne 
hypothecary  debt,  the  whole uu  confotmity 
witlj  '  the  rules  contained  in  the  title  ot 
Ownerehip  and  with  interest  from  the  day 
whea    such   expenditures   were   liquidated,. 
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A  special  mortgagee  third  in  rank, 
obtaining  legal  subrogation  in  the  rights 
of  a  general  mortgagee  first  in  rank, 
covering  the  same  and  other  property, 
would  not  be  allowed  to  use  his  re- 
course so  as  to  defeat  the  equities  of  a 
second  mortgagee,  if  the  mortgagee 
first  in  rank  was  amply  secured  on  the 
other  property  affected  by  it  ;  but  in 
the  present  case  ;  Held  : — That  the 
Eesponnlents,  having  bought  from  the 
firm  of  Sternberg  &  Co.  a  certain  pro- 
perty hypothecated  to  the  Royal  Insti- 
tution for  the  advancement  of  learning 
for  a  certain  sum  of  money,  and  having 
obtained  by  paying  this  sum  of  the 
Royal  Institution  a  legal  subrogation 
against  Appellant,  vendor  to  "Sternberg 
&  Co.,  who  had  undertaken  in  his  deed 
of  sale  of  the  said  property  to  Stern- 
berg &  Co.  to  discharge  it  from  said 
hypothec,  was  entitled  to  recover  this 
amount  from  the  Appellant,  although 
he  had  failed  to  claim  payment  of  his 
first  mortgage,  and  had  ranked  for  the 
third  mortgage  on  the  property  affected 
by  the  three  mortgages.  Saunders  & 
The  Commercial  Mutual  Building  So- 
ciety. M.  Judgment  confirming,  24 
March  1883.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  3   Dec.   d'A.  141. 

A  railway  may  be  seized  and  sold  by 
a  holder  of  debentures,  by  which,  in 
terms  of  the  law,  the  road  is  mortgaged 
and  hypothecated  for  security  of  the 
debentures.  The  Corporation  of  the 
County  of  Drummond  &  The  South 
Eastern  Railway  Co.  M.  Judgment  re- 
versing, 20  Dec.  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Tessier,  J.  dis.  Rep.  24  J.  276.  3  Leg. 
News  152. 

Of  the  Crown The  privilege  of  the 

Crown  for  its  clauns  over  those  of  pri- 
vate competing  creditors  being  one  of 
the  minor  prerogatives,  is  to  be  gov- 
erned by  the  law  of  Canada  derived 
from  France,  and  not  by  the  law  of  En- 
gland. 

The  Ordinance  of  August,  1669,  was 
not  the  origin  of  the  legal  hypothec  of 
the  Crown  in  France  upon  the  property 
of  its  officers,  eomptdbles,hni  thaX  such 
privilege  existed  there   by  the  juris- 


prudence of  the  country  before  the 
creation  of  the  Conseil  Superieur,  in 
1663.  ' 

In  the  case  of  a  prothonotary  of  the 
late  Court  of  King's  Bench  commis- 
sionned  in  1884,  who  also  then  gave  a 
bound  for  the  due  performance  of  his 
duties  for  a  penal  sum  to  the  Crown, 
the  registration  of  this  bond  at  full 
length  in  1845  was  sufficient  compliance 
with  the  Registry  Ordinance  (4  V.,  ch. 
30,  sects.  ],  10,  52)  to  preserve  any 
claim  arising  to  the  Crown  thereunder, 
upon  all  real  estate  of  the  said  ofiScer, 

In  such  case  the  Crown  had  for  the 
monies  due  a  legal  hypothec  which 
attached  to  all  the  real  property  of  the 
officer,  without  the  necessity  of  des- 
cription of  any  lands  in  the  bond  or  in 
any  memorial. 

Though  the  Court  House  and  Free 
Fund  duties,  c&c,  collectable  and  col- 
lected by  the  prothonotary,  fo  arrears 
of  which  the  present  claim  of  the 
Crown  is  made,  were  created  and  made 
accountable  to  the  Crown  by  statutes 
subsequent  to  the  execution  and  re- 
gistration of  the  bond,  the  terms  of 
the  bond  are  sufficiently  general  to 
cover  them,  and  moreover  this  is  one 
effect  of  C.  S.  L.  S.,  ch.  82,  sect.  9. 

The  bond  given  by  the  oflJcer  as 
Prothonotary  of  King's  Bench  is  avail- 
able to  the  Crown  under  Judicature 
Act  (12  v.,  ch.  38,  sect.  104)  to  secure 
its  claim  for  duties  received  by  him  as 
prothonotary  of  the  Superior  Court, 
but  not  for  those  received  by  him  as 
clerk  of  Circuit  Court,  inasmuch  as  no 
registration  of  any  bond  for  the  duties 
of  that  new  office,  given  under  the 
same  Act  after  his  appointment  thereto 
in  1 849  was  registered.  Monk  &  Qui- 
met,  Attorney  General.  M.  Judgment 
reforming,  22  Dec.  1874.  Dorion,  C-  J., 
Taschereau,  Ramsay,  Sanborn,  Sicotte, 
JJ.  Rep.  19  J.  71. 

The  allegation  in  a  hypothecary 
action  of  the  granting  of  a  hypothec  is, 
in  effect,  an  allegation  that  the  person 
creating  the  hypothec  had  power  to  do 
so,  and  therefore  under  such  allegation 
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the  Court  will  admit  evidence  to  prove 
the  existence  of  such  power. 

The  Plaintiff  in  a  hypothecary  action 
must  prove  that  the  grantor  of  the 
mortgage  was  proprietor  of  the  immove- 
able hypothecated  at  the  time  the 
mortgage  was  granted  and  that  this 
cannot  be  shown  by  verbal  testimony. 

A  deed  of  conveyance  of  land  which 
has  not  been  signed  by  the  purchaser 
will  not  makfi  proof  that  he  had  power 
to  create  a  hypothec  on  the  property. 

Where  two  notaries,  as  witnesses, 
sign  a  conveyance  of  lands  held  in  free 
and  common  soccage,  their  signatures 
must  be  proved  like  those  of  other 
witnesses.   Union  Bank  &   Nuthrown. 


Q.  Judgment  confirming,  7  February, 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.  Cross,  J.  dis- 
senting. Rep.  11  Q.  L.  E.  217.  8  Leg. 
News  76.  14  Rev.  Leg.  64. 

The  Secretary-Treasurer  of  a  building 
Society  who  has  left  the  service  of  the 
Society  and  handed  over  all  his  books 
and  vouchers  to  the  Society,  is  entitled 
to  a  judgment  discharging  his  security 
and  to  radiate  the  hypothec  on  his 
property  given  as  security  for  his  faith- 
ful administration,  within  a  delay  fixed 
by  the  Court,  and  in  default  of  giving 
such  deed  the  judgment  to  stand  there- 
for. La  Soci6t4  Permanente  de  Cons- 
truetion  &  Longtin.  Judgment  con- 
firming, 22  June  1887.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross. 


IDENTITY  OF  AN  INCORPORATED 
ASSOCIATION An  incorporated  body- 
bearing  the  name  under  which  appel- 
lants sue,  brought  an  action  against 
respondents,  formerly  office  bearers  in 
said  association  to  account.  Respond- 
ents answered  they  were  not  account 
able  to  appellant,  that  the  association 
had  ceased  to  exist  by  that  name,  that 
they  were  officers  of  the  old  company 
under  another  name  representing  the 
old  association.  In  fact  respondents 
contended  that  they  represented  the 
old  association  which  had  only  changed 
its  name.  On  the  other  hand  appel- 
lant contended  that  the  facts  did  not 
bear  that  colour,  that  the  office-bearers 
had  been  expelled  from  the  association, 
that  they  had  gathered  together  with 
other  members  of  the  association, 
forming  a  majority  of  the  association, 
and  formed  a  new  company  unier 
another  name,  determining  to  appro- 
priate the  funds  of  the  old  association. 
The  majority  of  the  Court,  affirming 
the  judgment  of  the  Court  below,  held 
that  the  respondents  were  not  account- 
able to  the  appellant.  Court  Mount 
Royal  No.  5694  of  the  ancient  order  of 
Foresters  Friendly  Society.  Montreal  & 
Boulton  <b  al,  M.  :2f?nd  November,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Ramsay,  J.,  dis., 
thought  that  the  facts  did  not  establish 
a  charge  of  name  merely,  that  an  in- 
corporated association  cannot  be  des- 
troyed by  a  vote  of  the  majority  so  as 
to  allow  of  the  majority  applying  the 
funds  to  another  object  ;  that  the 
respondents  invoked  the  rights  of  a 
new  company  with  a  new  charter,  and 
that  though  a  change  of  name  did  not 
alter  the  person,  the  adoption  of  a 
different  name  was  an  indication  of  the 
idea  of  a  change  to  exclude  the 
minority. 

IDENTITY  OF  HEIR. —  In  1866,  the 
respondents  received  by  onerous  dona- 
tion a  lot  of  land  and  certain  moveables 
animals  and   agricultural  instruments. 


After  the  death  of  the  donor  the  ap- 
pellant, who  claimed  to  represent  his 
succession,  discovered  that  the  donation 
was  not  countersigned,  and  notified  the 
respondents  that  he  would  bring  an 
action  to  recover  the  subject  of  the 
donation,  unless  they  agreed  to  a  resi- 
liation  of  the  deed.  Under  this  pres- 
sure they  agreed  to  a  resiliation  of  the 
donation,  and  by  a  deed  of  compromise 
of  the  6th  September  of  that  year,  they 
agreed  to  submit  to  arbitration  the 
claim  for  enjoyment  of  the  property 
from  the  time  of  the  donation.  Action 
was  subsequently  taken  by  Appellants 
against  Respondents  to  recover  the 
value  of  such  enjoyment.  Defendants 
pleaded  that  the  deed  of  donation 
being  by  onerous  title  was  really  a  sale ; 
that  Appellant  had  deceived  them  into 
believing  that  they  had  no  valid  title  and 
that  he  represented  the  heirs  of  the 
donor,  which  was  not  true,  and  that  it 
was  by  error  they  had  agreed  to  the 
resiliation. 

Held,  that  in  any  case  the  Respond- 
ents could  not  be  called  upon  to 
account  for  the  enjoyment  of  the  pro- 
perty up  to  the  time  of  the  resiliation 
of  the  deed ;  that  the  deed  of  resiliation 
itself  was  obtained  without  cause  and 
by  fraud,  and  as  it  did  not  set  up  the 
legal  considerations  on  which  it  was 
based,  that  it  could  not  be  regarded  as 
a  transaction  under  1918  C.  C.  and  was 
properly  set  aside.  Doiitney  &  Richard, 
M.  Judgment  17  March,  1879.  Rep.  2-1 
J.  30. 

IMPUTATION— D.  Payment. 

A  debtor  of  several  debts  has  the 
right  of  declaring,  when  he  pays,  what 
debt  he  means  to  discharge.   1158  C.  C. 

This  is  called  Imputation  of  Payment. 

When  the  receipt  makes  no  special 
imputation  the  payment  must  be  im- 
puted in  discharge  of  the  debt  actually 
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payable  ^vhicll  the  debtor  has  at  the 
time  the  greater  interest  in  paying.  If 
of  several  debts  one  alone  be  actually 
payable  the  payment  must  be  imputed 
in  discharge  of  such  debt,  although  it 
be  less  burdensome  than  those  not 
actually  payable.  If  the  debts  be  of 
like  nature  and  equally  burdensome 
the  imputation  is  made  upon  the 
oldest.  All  things  being  equal  it  is  made 
oroportionally  on  each.  I16I  C.  C. 

A  broker  sold  for  account  of  Res- 
pondents 13,000  bushels  wheat,  and 
acknowledged  to  have  received  $8000 
on  account  of  price  and  promised  to 
pay  it.  The  broker  could  not  afterwards 
apply  the  money  so  paid  by  the  pur- 
chaser towards  the  settlement  of  a 
proportionate  rate  on  all  sales  made  to 
him  by  the  purchaser,  but  is  personally 
liable  to  the  vendor  for  the  whole 
$8000.  Kershaio  &  Fitzpatrick  et  al. 
M.  Judgment  confirming,  Sep.  1876. 
Dorion,  C.  J.,  Monk,  Eamsay,  Sanborn, 
JJ.  Confirmed  in  Privy  Council. 

INCIDENTAL  DEMAND. —  A    set   off 

against  a  demand  is  not  always  npces- 
sarily  pleaded  by  an  incidental  demand. 
So  an  exception  setting  up  that  cer- 
tain work  was  not  performed  according 
to  the  conditions  of  the  contract  was 
maintained.  Muldoon  &  Lacroix  et  al. 
M.  Judgment  reversing,  Dec.  1875.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Sanborn, 
JJ. 

INCORPORATED  COMPANY,  SHARES 

OF. — V.  Fraud. 

INCORPORATION.— u.  General  Act, 
Contributory. 

The  Provincial  Government  has  power 
to  incorporate  by  lettei's  patent  a  com- 
pany for  the  purposes  of  navigation 
within  the  limits  of  the  Province. 

A  requeie  civile  which  does  not  on 
its  face  come  within  •  the  provisions  of 
Act.  505  ef  the  Code  of  C.  P.,  maybe 
rejected  on  motion. 

Semhle  : — A  purchaser,  subsequently 
to  incorporation,  of  shares  subscribed 
prior  to  incorporation,   and   who  has 


paid  a  call  after  his  purchase,  is 
estopped  from  contesting  the  validity 
of  the  original  subscription.  MacDon- 
gall  et  al.  &  The  Union  Navigation 
Co.  M.  Judgment  confirming,  16  March, 
1877.  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Rep.  21  J.  63. 

A  subscriber  to  a  company  to  be  in- 
corporated under  letters  patent,  but 
who  never  subscribed  after  the  incor- 
poration, nor  paid  calls  after  such  in- 
corporation, is  not  liable  to  be  sued  for 
calls  on  the  stock  thus  subscribed  for. 
The  Union  Navigation  Co.  &  Couillard. 
M.  Judgment  confirming,  16  March, 
1877.  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Rep.  21  J.  71. 

INDIAN  RESERVE.  —  Expulsion  of 
person  not  of  Indian  blood.  L'Hero  & 
tSicui  et  al.  Q.  Judgment,  6  Dec,  1879. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 


INDICATION  OF  PAYMENT.- 

GATIiiN. 


-V.  Dele- 


Registration  of  deed  containing  In- 
dication of  payment  to  creditor  of 
vendor,  v.  Registration. 

INDICTMENT  IN  FRENCH.— ». French 
Language, — Criminal  Law. 


IN    FORMA   PAUPERIS. 

Pauperis. 


B.    FOEMA 


INJUNCTION.— I-.  Prohibition. 

A  writ  of  injunction  may  be  defined 
as  a  judicial  process  operating  in  per- 
sonam and  requiring  the  person  to 
whom  it  is  directed  to  do  or  to  refrain 
from  doing  a  particular  thing.  In  its 
broadest  sense  the  process  is  restorer 
five  as  well  as  preventive,  and  it  may 
be  Ubed  both  in  the  enforcement  of 
rights  and  in  the  prevention  of  wrongs. 
In  general  however  it  is  used  to  prevent 
future  injury  rather  than  to  afford  re- 
dress for  wrongs  already  committed,  and 
it  is  therefore  to  be  regarded  more  as 
a  preventive  than  as  a  remedial  pro- 
cess.    High  on  injunctions  p.  2. 

The  secretary  of  a  railway  company 
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cannot  be  held  liable  for  disobedience 
to  an  injunction  addressed  to  the  com- 
pany, noi'  unless  he  be  personally  res- 
ponsible for  the  contempt.  Tiernan 
&  de  Bell^euille.  M.  Judgment  con- 
firming, 15  March,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ- 
Rep.  8  Rev.  Leg.  374. 

Proceedings  in  injunction  which  en- 
join nothing  and  lead  to  no  practical 
remedy  will  be  dismissed.  Laing  & 
The  Board  of  Temporalities.  M.  Judg- 
ment confirming,  16  June,  1876.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Rep.  8  Rev.  Leg.  3. 

An  injunction  lies  under  the  Mer- 
chant Shipping  Act  of  1854  ilmp.)  sect. 
66,  with  regard  to  a  ship  to  be  built  or 
about  to  be  built,  enregistered  under 
the  provisions  of  the  Act  of  the  Par- 
liament of  Canada,  36  Vict.,  c.  128, 
s.  36.  Dinning  &  Wurtele  et  al.  Judg- 
ment confirming  7  Dec,  1877.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  1  Leg.  News  31. 

Where  the  commissioner  of  Public 
Works  of  the  Province  of  Quebec,  un- 
der the  provisions  of  the  Public  Works 
Act  of  J869  (.^2  Vict.  c.  15,  ss.  179, 
180,  181),  and  under  the  terms  of 
the  contract  itself,  was  proceeding  to 
reenter  into  possession  of  a  public 
work  in  course  of  construction  under 
a  contract,  that  an  injunction  to  re- 
strain the  commissioner  from  resuming 
possession,  because,  as  the  contractor 
alleged,  his  work  had  been  interfered 
with,  and  a  balance  was  due  to  him, 
was  improperly  issued. 

Such  injunction  may  be  suspended 
by  the  Court  of  Queen's  Bench  in 
appeal,  pending  the  hearing  of  an 
appeal  from  a  judgment  of  the  lower 
Court  refusing  to  dissolve  the  injunc- 
tion ;  and  this  notwithstanding  the  fac- 
that  the  injunction  had  been  disregardt 
ed  by  the  Government  Engineer  to 
whom  had  been  committed  the  task  of 
resuming  possession  of  the  work.  Joly 
et  al.  &  Macdonald.  Judgment  revers- 
ing, 21  Dec,   1878.  Sir  A.  A.  Dorion, 


Monk,  Ramsay,  Tessier,  Cross,  J.J. 
Monk  &  Ramsay,  JJ.,  dis.  Rep.  23  J. 
16,  9  Rev.  Leg.  616. 

Security  for.  —  A  private  letter, 
whereby  the  signers  bind  and  oblige 
themselves  jointly  and  severally  to  be 
responsible  for  and  to  pay  the  costs 
and  damages  which  may  be  suffered  by 
the  respondents  etc,  is  not  a  compli- 
ance with  the  Quebec  Injunction  Act 
of  1878,  41  Vict.,  c  14,  s.  4,  which  pro- 
vides that  a  writ  of  injunction  shall  not 
issue  unless  the  person  applying  there- 
for first  gives  good  and  sufficient  secu- 
rity in  the  manner  prescribed  by  and 
to  the  satisfaction  of  the  Court  or  a 
judge  thereof,  &c.  The  Board  of  Mana- 
gement &c.  &  Dobie.  M.  Judgment  re- 
versing, 14  Dec,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier  JJ. 
23  Q.  229. 

Appeal  to  Privy  Council A  judg- 
ment setting  aside  an  injunction  to 
maintain  a  party  in  possession  of  a  rail- 
way, is  appealable  as  relating  to  lands. 
Joly  et  al.  &  Macdonald.  M.  Judgment, 
22  March,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
2  Leg.  News  104. 


An  injunction  to  prevent  the  Corpo- 
ration of  Montreal  proceeding  to  the 
sale  of  the  goods  of  a  wife  in  execution 
of  a  judgment  against  the  husband  will 
be  maintained.  And  the  goods  of  the 
wife  in  the  common  domicile  will  not 
be  considered  as  goods  in  the  posses- 
sion of  the  husband.  The  City  of  Mont- 
real &  Greene  et  vir.  M.  Judgment 
confirming,  15  May,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross  JJ.  Rep.  2  Leg.  News  170. 

M.,  contractor  with  the  Quebec  Gov- 
ernment for  building  a  railway,  learn- 
ing that  the  Government,  under  Public 
Works  Act,  32  Vict.,  cap.  15,  ss.  179, 
180  (1869),  was  about  to  take  posses- 
sion of  the  road,  which  was  not  com- 
pleted, obtained  a  writ  of  injunction  to 
restrain  the  Government  jrorn  inter- 
fering. The  Government  proceeded  to 
take  possession,  and  a  motion  to  dis- 
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solve  the  injunction  being  rejected, 
obtained  leave  to  appeal  to  the  Court 
of  Queen's  Bench. 

Held,  that,  under  these  circumstan- 
ces, an  order  to  suspend  the  injunction 
until  the  appeal  could  be  heard,  should 
be  granted,  notwithstanding  the  fact 
that  the  injunction  had  been  disre- 
garded. Macdonald  &  Joly  et  al.  M. 
Judgment,  21  Sep.  1878.  Sir  A.  A.  Do 
rion,  C.  7.,  Monk,  Ramsay,  Tessier  & 
Cross,  JJ.  Monk  &  Eamsay,  J  J.  were  of 
opinion  that  no  such  order  could  be 
granted  while  the  injunction  was  dis- 
regarded. Kep.  1  Leg.  News  461. 

Held,  that  a  party  seeking  relief  from 
an  injunction,  and  whose  motion  to  dis- 
solve it  has  been  rejected  by  the  lower 
court,  may,  in  the  discretion  of  the 
Court,  be  permitted  to  appeal,  though 
he  appears  to  have  disregarded  the 
injunction  and  to  be  in  contempt  of 
court.  Macdonald  &  Joly  et  al.  M. 
Judgment,  18  Sep.  1878.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  li  Leg.  News  448. 

Where  an  injunction  is  dissolved, 
owing  to  legislation  subsequent  to  the 
proceeding,  the  costs  will  be  cast  on 
the  party  suing  out  the  injunction. 
McClanaghan  &  The  St-Ann's  Mutual 
Building  Socieii/.  M.  Judgment  re- 
versing, 4  Feb.  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  JJ.  Ram- 
say, J.  dis.  as  to  costs.  Rep.  24  J.  162. 
3  Leg.  News  61. 

Goff  ffc  Robinson.  M.  Judgment  con- 
firming, 22  March,  1878.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

INSAISSABILITE.— Where  property 
was  bequeathed  with  the  condition  that 
it  should  be  unseizable,  and  was  subs- 
tituted to  the  children  of  the  heirs,  and 
the  executors  sold  a  portion  to  one  of 
the  heirs,  held,  that  the  effect  was  to 
make  a  partition,  and  the  revenues  of 
said  property  were  unseizable.  Molson 
&  Carter.  M.  Judgment  reversing,  24 
March  1883.  Sir  A.  A.  Dorion,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Ramsay,  J. 
without  expressing  any  opinion  on  the 
effect  of  the  deed,  thought  that  if  Ap- 


pellant's proposition  wei'e  true  he  was 
estopped  from  urging  his  own  fraud.' 
Rep.  6  Leg.  News  372.  3  Dec.  d'A.  279. 

INSANITY  ».  Judicial  ooitnsel.  | 

Insanity  being  once  established  it  is 
for  the  party  contending  that  the 
testator  was  sane  at  the  time  of  making 
his  will,  and  to  prove  that  the  insanity 
had  ceased  or  that  the  testator  acted 
during  a  lucid  interval.  In  such  case, 
the  declaration  by  the  notary  in  the 
will  that  the  testator  is  sane,  is  not 
conclusive  evidence  of  the  fact,  and 
does  not  throw  the  burthen  of  proof  ot 
the  lucid  interval  on  the  party  attack- 
ing the  will.  Dixon  &  al,  &  Clare,  M. 
Judgment  confirming  Dec.  1874.  Monk, 
Taschereau,  Ramsay,  Sanborn,  Sicotte, 
J  J . 

INSCRIPTION.— ^n2«e!!e  and  merits. 

La  partie  qui  inscrit  sa  cause  a  Ten- 
quete  et  merite,  en  vertu  de  I'article 
317  du  Code  de  Procedure  Civile  (1), 
doit  en  donner  avis  a  I'autre- partie. 

D'apres  la  trentieme  regie  de  pra- 
tique de  la  Cour  Superieure,  le  Deman- 
deur  qui  n'a  pas  produit  sfs  exhibits 
avec  la  declaration,  ne  peut  les  pro- 
duire  sans  en  donner  avis  au  Defendeur 
qui  ne  peut  etre  forclos  de  plaider 
avant  la  production  des  exhibits.  Guil- 
bauli  &  al,  &  Vadenais,  M.  Judgment 


(1)  "When  the  defeiirtant  fails  to  appear  or 
to  plead  to  the  action,  the  Plain tifi'  in  suits 
other  tlian  those  mentioned  in  articles  89,  9o 
and  91  may  inscribe  liis  case  for  proof  in  term 
or  out  of  term  if  any  is  necessary,  and  sucli 
proof  is  then  proceeded  witli  before  a  judge, 
or  before  the  prothouotary,  who  must  swew 
the  witnesses,  take  notes  of  their  evidence  aud 
do  whatever  else  it  would  be  the  duty  of  a 
judge  of  the  Court  to  do  in  matters  of  proof. 
A  defendant  foreclosed  from  pleading  is  en- 
titled to  at  least  one  clear  days  notice  before 
prooij  and  he  may  cross-examine  the  witnesses 
and  make  such  objections  as  he  thinks  proper- 
ot  whioli  the  prothonotary  must  take  notes, 
but  he  is  not  entitled  to  produce  witneffies- 
Proofs  ex  parte  may  be  taken  at  any  time 
except  between  tlie  9tli  July  and  1st 
September. 
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reversing  15  Feb.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  1  Dec.  d'A.  228. 

INSCRIPTION  EN  FAUX— 1>.  Faux. 


INSOLVENCY—!;.     Ban-kixo,— Lease, 


&o, 


By  bankruptcy, /a i7Zi<e,  is  meant  the 
condition  of  a  trader  who  has  dis- 
continued his  paj'ments.  17  §  23  C.  C. 

On  nomine  faillite  la  situation  d'un 
homme  qui  s'annonce,  soit  par  une  de- 
claration prMse,  soit  par  ses  actions, 
pour  etre  Jiors  d'etat  de  faireface  d  ses 
engagements.  N.  Denisart,   Faillite. 

On  doniie  la  quality  d'insolvable  aux 
personnes  qui  ne  peuvent  payer  ce 
qu'elles  doivent.  An.  Denisart,  vbo  In- 
solvable. 

DSconJiture — terme  synonime  d'insol- 
■fdbiliti.  N.  Denisart,   vbo   Deconfiture. 

Le  cas  de  diconjiture  est  quand  les 
hiens  du  d^biieur,  tant  meubles  qu'im- 
meubles,  ne  suffisent  aux  crianciers 
apparens.  C.  de  Paris,  Art.  CLXXX. 

A  debtor  shall  be  deemed  insolvent, 
and  his  estate  shall  become  subject  to 
compulsory  liquidation,  v.  Insolvent 
Act  of  186i,  section  3.  Abbott,  p.  15. 
Also  Insolvent  Act  of  J  869,  section  13, 
Popham,  p.  36. 

A  debtor  shall  be  deemed  insolvent. 
V.  Insolvent  Act  of  1875,  section  3.- 
Wotherspoon,  p.  13. 

A  creditor  who  alleges  that  his  deb- 
tor while  insolvent  has  made  payments 
to  another  ci-editor  knowing  his  insol- 
vency, has  a  right  under  C.  C.  1036, 1 1 )  to 
sue  the  latter  in  his  own  name,  and  to 


(1)  Every  paymeut  by  an  insolvent  debtor 
knowing  his  insolvency  is  deemed  to  be  made 
with  intent  to  defraud,  and  the  creditor  may 
be  compelled  to  restore  the  amount  or  thing 
reoeived,  or  the  value  thereof,  for  the  benefit  of 
the  creditors  according  to  their  respective 
rights. 


ask  that  such  sums  be  paid  into  Court 
for  the  benefit  of  the  creditors  according 
to  their  respective  rights.  The  relation 
of  the  parties,  and  other  facts  establish- 
ed in  the  present  case  prove  the  credi- 
tor's knowledge  of  the  debtor's  insol- 
vency. Boisseau  et  al.  &  Thibaudeau 
et  al.  M.  Judgment  confirming,  27  May, 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Reported  7 
Leg.  News  274. 

Insolvency  of  a  trader  depends  on 
his  inability  to  meet  his  commercial 
liabilities.  Fontaine  &  Rooney.  Q.  Judg- 
ment confirming,  8  June,  1876.  Dorion 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Rep.  8  Rev.  Leg.  415. 

A  trader  who  cannot  meet  his  liabili- 
ties is  properly  thrown  into  insolvency. 
And  it  is  no  ground  for  a  petition  to 
have  the  writ  of  attachment  quashed 
thatth  e  note  whichforms  the  subject 
of  the  creditors  debt  is  not  yet  due. 
Rutherford  &  La  Banque  Nationale. 
Judgment  confirmed,  21  Dec.  1878. 
Dorion  C.  J.,  Monk,  Ramsay,  Cross, 
Routhier,  JJ. 

Any  creditor  may  contest  the  fact  of 
the  insolvency  of  his  debtor  and  may 
petition  to  set  the  proceedings  aside. 
Langevin  vs.  GrotM  &  Lebeau.  M. 
Judgment  reversing,  22  September, 
1876.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  J  J. 

Act  of. — A  party  became  insolvent 
and  assigned.  Before  his  estate  was 
wound  up,  and  while  his  property  was 
still  in  the  hands  of  the  assignee,  he 
obtained  his  discharge  and  recommen- 
ced business.  He  contracted  a  new 
debt  and  judgment  went  against  him, 
on  which  an  execution  issued,  and  his 
creditor  seized  part  of  his  estate  in  the 
hands  of  the  assignee  to  the  previous  in- 
solvency. The  property  was  allowed  to 
remain  under  seizure  more  than  fifteen 
days.  This  was  held  to  be  an  act  of  in- 
solvency. The  Bank  of  Toronto  &  Hen- 
derson. Judgment  reversing,  21  Sep. 
1878.  Dorion  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

AVhere   a  party   declares   himself  a 
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trader  and  an  insolvent,  he  will  not  be 
allowed  to  intervene  and  demand  that 
the  proceedings  be  suspended  on  the 
insolvency,  on  the  pretention  that  he 
was  neither  a  trader  nor  insolvent, 
while  the  assignment  remains  in  force. 
Whitlock  &  ^re.  Judgment  confirm- 
ing, Dorion,  C.  J.,  Monk,  Taschereau, 
Eamsay,  Sanborn,  JJ. 

A  writ  of  attachment  issued  against 
the  property  of  a  debtor,  styled  a  joiner, 
was  acquiesced  in  by  him  for  nearly  a 
year,  and  during  which  time  several  pro- 
ceedings were  taken.  He  then  peti- 
tioned to  have  the  attachment  set 
aside  on  the  ground  that  he  was  not  a 
trader.  The  Court  held,  reversing  the 
judgment  of  the  Court  below,  that  he 
not  being  a  trader,  nor  so  styled,  but  a 
joiner,  the  Court  had  no  jurisdiction 
and  the  writ  was  quashed.  Lefehvre  & 
Fulton.  Judgment  reversing,  June 
1877.  Dorion,  C.  J.,  Monk,  Eamsay,  San- 
born, Tessier  JJ.  Eamsay  J.  dissenting, 
thought  his  acquiescence,  equal  to  a 
declaration,  and  therefore  was  within 
the  ruling  of  Whitlock  &  Tyre.  He 
distinguished  it  from  the  case  of  Groth6 
&  Lebemi,  decided  in  Sep.  1876,  the 
petition  being  at  the  instance  of  a  cre- 
ditor. 

The  insolvency  of  a  partnership  ren- 
ders the  paitners  subject  to  compulsory 
liquidation.  Knight  &  Ross.  Q.  8 
March,  1876.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  McCord,  JJ. 
Eep.  10  Eev.  Leg.  208. 

Where  an  assignee  has  been  ap- 
pointed at  a  meeting  of  the  creditors 
of  an  Insolvent,  his  nomination  cannot 
be  set  aside  at  the  discretion  of  the 
Court,  and  without  a  valid  objection. 
So  where  it  has  been  set  aside ,  and  an- 
other assignee  appointed  on  the  ground 
that  the  latter  had  the  majority  of 
votes,  and  it  appears  that  this  result 
was  only  arrived  at  by  erroneously 
striking  off  the  names  of  creditors  en- 
titled to  vote,  the  judgment  will  be  re- 
versed. Murphy  &  Connolly  et  al.  Q. 
Judgment  reversing,  Dec.  1878.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tes- 
sier, Cross,  JJ. 


Assignee.  Bight  of  Court  to  appoint. 
— When  it  appears  that  the  assignee 
has  been  named  through  fraud,  the 
judge  may,  in  virtue  of  Sect.  37  of  the 
Insolvent  Act,  declare  the  assignee  to 
be  duly  appointed  who  had  the  majo- 
rity of  votes  of  those  qualified  to  vote 
at  the  meeting.  Lemieux  et  al.  &  The 
Quebec  Bank.  Judgment  confirming, 
Q.  7  Deo.  1880.  Sir  A.  A.  Dorion.  C.  J., 
Monk,  Eamsay,  Cross,  JJ.  Eep.  1  Dec. 
d'A  91. 

Under  Section  2  of  the  Insolvent 
Act  of  1869,  an  assignment  to  an 
official  assignee  for  the  District  of 
Montreal,  by  an  Insolvent,  whose  domi- 
cile and  place  of  business  is  in  the 
County  of  Hochelaga,  is  valid,  although 
there  be  an  official  assignee  for  the 
County  of  Hochelaga. 

And  the  official  assignee  for  the 
County  of  Hochelaga  has  no  interest  to 
intervene  in   the   matter.    Stewart  & 

Vilbon M.  Judgment,  Sep.  1874.  Sir 

A.  A.  Dorion,  C.  J.,  Monk,  Taschereau 
Eamsay,  Sanborn,  JJ. 

The  assignee  represents  the  Insol- 
vent, who  is  his  auteur,  where  there  is 
no  fraud.  So  the  estate  is  bound  by  a 
deed  sous  seing  privi  releasing  a  debt 
due  the  Insolvent,  and,  semble,  if  the 
signature  be  contested  it  should  be 
denied  under  oath.  Prevost  &  Melan- 
Qon  et  al  es  qu.  M.  Judgment  reversing, 

22  June  1878.  Sir  A.  A.  Dorion,  C.J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Bep. 

23  J.  167. 

An  ordinary  petitory  action  will  not 
lie  against  an  assignee  in  insolvency  for  'j 
the  recovery  of  real  estate  in  his  pos- 
session as  such  assignee.  Fair  tt  DM- 
lets,  M.  Judgment  reversing  26  January, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ.  Monk,  J.,  dis- 
senting. Eep.  4  Leg.  News  84.  1  Deo. 
d'A.  212. 

Assignee Bight  to  sell — Evidence. 

— Celui  qui  poursuit  pour  le  recouvre- 
ment  d'une  creance  que  lui  aurait  cede 
le  syndic  a  une  faillite,  agissant  en 
vertu  d'une  rfesolution  des  creanciers, 
doit  produire  copie  de  cette  resolution, 
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et  que  la  declaration  dans  I'acte  cle  ces- 
sion, que  le  syndic  est  autorise  par  les 
oreanciers  ne  fait  pas  une  preuve  suffi- 
sante  de  cette  autorisation.  Tourville 
et  al,  &  Patrick  et  al.,  Q.  Judgment 
confirming  5  May,  1 882.  Sir  A.  A.  Do- 
rion,  C.  J.,  j\Ionk,  Ramsay,  Tessier, 
Baby,  JJ.  Eep.  1 1  Rev.  Leg.  534. 

XoTE — Another  judgment,  in  which 
the  same  point  was  decided  between 
the  same  parties.  Eep.  11.  Rev.  Leg.  442. 

An  appeal  may  be  instituted  by  an 
interim  assignee.  Major  et  al,  &  Chad- 
wick,  M.  Judgment  Sep.,  1 875.  Dorioa, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ. 

A  motion  to  suspend  the  case  of  an 
insolvent  in  gaol  on  capias  until  the 
assignee  can  come  in  will  be  rejected. 
Heineman  &  Smith.  Judgment  16 
June,  1877. 

The  duties  of  an  assignee  under  the 
insolvent  acts  are  not  of  a  judicial 
character.  The  Mechanics  Bank  & 
Brown,  M.  Judgment  confirming  22 
december,  1874.  Dorion,  C.  J.,  Ramsay, 
Sanborn,  JJ.  Monk,  Taschereau,  JJ., 
Dis.  Reported  19  J.  295. 

Only  those  creditors  who  have  filed 
their  claims  in  conformity  with  sect.  122 
of  the  Insolvent  Act  of  1869,  can  be 
counted  as  forming  the  numerical  ma- 
jority required  by  section  94  of  said 
act,  and  it  is  only  their  claims  which 
can  be  reckoned  to  make  up  the  three 
quarters  in  value  also  required  by  the 
said  section.  Toussaint  &  Wurtele, 
Judgment  reversing  5  Dec,  1874.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,'JJ.  Ramsay,  J.,  concurred  with 
the  Court  in  these  rulings,  but  dissent- 
ed from  the  judgment  on  the  ground 
that  it  was  proved  that  the  insolvent 
kept  no  cash  book. 

Note v.  Act  of  1875,  sect.  52. 

Under  the  repealed  insolvent  act  of 
1875,  sect.  104,  a  claimant,  whose  claim 
is  contested  on  grounds   of  objection 


distinctly  stated,  must  establish  his 
claim  by  legal  evidence  on  the  point 
raised. 

A  general  contestation  wOl  not  be 
sufficient  to  raise  such  contestation  of 
special  or  exceptional  matter.  Watson 
et  al,  &  Samson.  Judgment  reversing 
7  Dec,  1878.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Rep.  4  Q.  L.  R. 
365. 

Nomination  of  assignee Any  cre- 
ditor or  creditors  whose  claim  or  claims 
exceed  $500,  dissatisfied  with  a  resolu- 
tion of  the  creditors  of  the  insolvent 
naming  an  assignee  may,  in  virtue  of 
section  37  of  the  Insolvent  Act  of  1875, 
apply  to  a  judge  in  Chambers  to  set 
aside  the  resolution  and  declare  the 
election  void. 


On  such  application  the  judge  may 
reject  three  notes  of  certain  creditors, 
illegally  admitted  and  may  order  a 
new  meeting  of  creditors  whose  claims 
have  been  filed  according  to  law.  Wat- 
son et  al.  &  Samson  et  al.  Judgment 
reversing  7  Dec,  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
8  Leg.  News  606. 

Where  the  assignee  is  the  nominal 
Plaintiif,  for  the  benefit  of  a  party 
claiming  as  creditor,  there  must  be 
evidence  that  the  party  in  whose  suit 
the  action  is  brought  is  a  creditor.  La 
Banque  Jacques  Cartier  &  Beausoleil. 
M.  Judgment  reversing,  25  January, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Reported  1 
Dec  d'A.  151.  4  Leg.  News  116. 

The  Consolidated  Bank  of  Canada 
proved  a  claim  for  $153,464.62  against 
the  insolvent  estate  of  Mulholland  & 
Baker,  secured  by  the  individual  liabi- 
Hty  of  Henry  Mulholland  &  Joel  G. 
Baker,  two  of  the  members  of  the  firm, 
under  a  letter  of  guarantee  of  the  20th 
of  January  1876,  this  security  valued  in 
the  claim  at  $75,000,  and  also  by  a 
transfer  from  M.  &  B.  of  two  mortgages 
on  the  property  of  William  P.  Bartley 
for  $25,000  each  and  valued  at  $45,000. 
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The  Merchants'  Bank  proved  its 
claim  secured  by  a  transfer  of  another 
mortgage  on  William  P.  Bai  tley's  pro- 
perty for  125,000,  and  which  the  Banlc 
valued  at  $  1 3,000.  On  the  claim  made 
by  the  Consolidated  Bank,  Leshe,  a 
crediter  of  MulhoUand  &  Baker,  con- 
tested the  transfer  made  by  M.  &  B.  to 
the  Bank  of  the  two  mortgages  against 
Bartley's  property,  and  asked  that  this 
transfer  be  set  aside  as  having  been 
made  in  fraud  of  the  creditors  .  On  the 
claim  of  the  Merchants'  Bank,  Leshe, 
on  the  same  grounds,  contested  the 
transfer  made  to  the  Bank  by  M.  &  B. 
of  their  other  mortgage  on  Wm.  P. 
Bartley's  property.  Rodgers  and  others, 
also  creditors  of  M.  &  B.  contested ;  on 
the  claim  made  by  the  Consolidated 
Bank,  the  validity  and  effect  of  the 
letter  of  guarantee  given  by  Henry 
MulhoUand  <fe  Joel  C.  Baker  on  their 
private  estates,  as  being  in  fraud  of  the 
creditors  of  the  firm. 

As  these  contestations  could  not 
affect  the  claims  of  the  Consolidated 
Bank  and  of  the  Merchant's  Bank 
against  the  estate  of  MulhoUand  & 
Baker,  the  contestants  had  shown  no 
interest  in  their  contestations,  and  the 
creditors  could  only  challenge  the  vali- 
dity of  the  security  held  by  the  Banks 
by  a  direct  action  in  the  Superior  Court, 
or  by  contesting  the  claims  which 
might  be  made  upon  such  security  on 
the  individual  estates  of  Henry  Mul- 
hoUand &  Joel  C.  Baker,  or  of  William 
P.  Bartley,  respectively.  The  Conso- 
lidated Bank  of  Canada  d:  Leslie.  M. 
Judgment  reversed,  2.5  January,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  JJ  See  also  case  of  the 
Merchants'  Bank  &  Leslie  &  Rogers  & 
The  Consolidated  Bank.  Rep.  1  Dec, 
d'A.  198,  3  Leg.  News  398. 

Act  of  1875.  Action  by  creditor. 
Proof  of  claim — The  Respondant,  as- 
signee to  the  Insolvent  estate  of  Eemi 
Champagne,  having  refused  to  take 
proceedings  to  recover  a  sum  of  $320 
paid  by  the  Insolvent  to  the  Appellant, 
within  thirty  days  immediately  preced- 
ing the  issue  of  the  writ  of  attachment, 
Stirling,  McCall  &  Co.  were  authorized 
to  take  the  proceedings  in  the  name 


of  the  assignee,  but  at  their  own  ex- 
pense and  risk. 

Held: — lo.  By  the  Superior  Court, 
that  the  Re-pondent  could  not  recover 
because  he  had  not  proved  the  amount 
of  the  claim  of  Stirling,  McCall  &  Co. 

2o.  By  the  Court  of  Review,  revers- 
ing the  judgment  of  the  Superior  Court, 
that  the   assignee  was  entitled  to  re- 


3o.  By  the  Court  of  Appeals,  (Sir  A. 
A.  Dorion,  C.  J.,  and  Cross,  J.  dissent- 
ing), that  Stirling  &  McCall  &  Co.  were 
the  real  PlaintifTs ;  that  the  Bank  com- 
mitted no  fraud  in  receiving  under  a 
conservatory  process  the  amount  of  its 
claim,  and  that  the  process  was  benefi- 
ficial  to  the  creditors  of  the  estate; 
that  Stirling,  McCall  &  Co.  had  no 
greater  right  to  this  sum  than  the 
Appellant ;  that,  as  the  amount  of  the 
claim  of  Stirling  &  McCall  &  Co.  had 
not  been  proved;  they  had  not  shown 
any  right  to  any  particular  share  of  the 
sum  sought  to  be  recovered  and  that 
the  action  was  rightly  dismissed  by  the 
Superior  Court.  La  Banque  Jacques 
Cartier  &  Beausoleil.  M.  Judgment 
reversing,  25  ,Tan.,  1881.  Sir  A.  A.  Do- 
rion, G.  J.,  Monk,  Ramsay,  Cross,  Baby,  , 
JJ.  Sir  A.  A.  Dorion,  C.  J.  &  Cross,  J., 
dis.  Rep.  1  Dec,  d'A.  751,  4  Leg.  News 
116. 

No  hypothec  can  be  acquired  on  real  • 
property  without  registration,  and  that 
no  hypothec  can  be  acquired  on  the 
property  of  a  person  notoriously  insol- 
vent. La  Banque  JacquesCartier  & 
Brown.  M.  Judgment  reversing,  22 
Dec,  1874.  Dorion,  C.  J.,  Taschereau, 
Ramsay,  Sanborn,  Loranger,  JJ.  Eep- 
19,  J.  100. 

An  hypothec  accorded  by  a  person 
notoriously  insolvent  will  be  set  aside. 
Lapoinie  et  al,  &  Oibb  et  al.  Q.  Judg- 
ment confirming,  5  Sep.,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ. 

Fraudulent  preference.  Eypothic^ 
The  registration  of  a  hypothec  withm 
the  thirty  days  previous  to  an  f — "" 
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ment  under  the  Insolvent  Act  of  1875, 
is  without  e£fect,  and  especially  when 
the  hypothec  was  granted  by  the  deb- 
tor while  insolvent  to  the  knowledge 
of  the  creditor  receiving  such  hypothec. 
M.  Gaudron  &  Stewart.  M.  Judgment 
reforming,  17  Sep.,  1880.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  JJ.  Rep.  3  Leg. 
News  323. 

'A  company  unable  to  pay  its  debts, 
taking  up  a  note  discounted  at  a  bank 
by  one  of  its  directors  within  thirty 
days  of  its  insolvency,  will  be  held, 
by  so  doing  to  have  made  a  preferential 
payment  to  such  director,  and  he  will 
be  condemned  to  retire  the  amount  so 
paid.  Beard  &  Dontee.  M.  Judgment 
confirming,  22  March,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.,  Monk,  J.,  dis. 

Composition ^Notes  given  to  accept 

a  composition  cannot  be  recovered  on, 
and  it  does  not  signify  what  was  the 
cause  of  the  indebtedness.  Wilkes  & 
Skinner.  M.  Judgment  confirming,  6 
March,  1882.  Monk,  Ramsay,  Cross, 
Baby,  JJ. 

The  endorser  of  a  composition  note 
given  by  a  debtor  to  his  creditor  in  car- 
rying out  a  settlement  (not  under  the 
Insolvent  Act)  for  fifty  cents  in  the 
dollar,  was  not  liable  for  the  amount  of 
such  note,  where  it  appeared  that  the 
debtor,  for  whom  he  endorsed  the  note 
as  surety,  and  from  whom  he  had  taken 
a  transfer  of  his  estate  as  collateral 
security,  had  secretly  given  the  plain- 
tiff (the  creditor)  his  own  notes  for  the 
balance  of  his  claim,  in  order  to  obtain 
his  assent  to  the  composition,  and  the 
creditor  had  already  received  fifty  cents 
on  his  claim.  Arpin  &  Poulin.  M. 
Judgment  confirming,  14  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  22  J.  331.  1  Leg- 
News  290. 

But  the  endorsers  of  composition 
notes  for  an  insolvent  remain  liable 
thereon,  though  the  discharge  of  the 
insolvent  may  have  been  annulled  by 
the  court,  and  though  the  insolvent 
may  have  given  other  notes  by  way  or 
preference  to  some    of  his  creditors. 


Marchand  et  al.  &  Wilkes.  M.  Judg 
ment  confirming,  17  Sep.,  1880.  Sir  A 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
JJ.,  Ramsay,  J.,  dis.,  thought  this  case 
involved  the  same  principle  as  the  case 
of  Arpin  &  Poulin.  The  position  of  the 
endorsers  was  changed  by  the  compo- 
sition not  being  carried  out,  and  Wilkes 
knew  of  the  fraud.  3  Leg.  News  318. 

The  endorser  of  composition  notes  is 
not  discharged  from  liability  thereon  by 
the  mere  fact  that  the  compounding 
creditors  have  secretly  stipulated  with 
the  debtor  that  he  shall  pay  them  an 
amount  in  excess  of  the  composition 
rate,  as  the  condition  of  their  consent 
to  the  composition,  and  especially  where 
the  endorser,  as  the  consideration  of 
his  endorsement,  obtained  a  transfer 
of  the  insolvent's  entire  stock-in-trade 
and  assets,  which  he  still  retained  when 
sued  on  the  composition  notes.  But  the 
endorser  is  entitled  to  a  deduction  of 
all  sums  that  the  creditor  has  received 
in  excess  of  the  composition  notes. 
Martin  &  Poulin.  M.  Judgment  re- 
forming, 24  Nov.,  1 880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ., 
Cross,  J.,  dis.  Ramsay,  J.,  did  not  con- 
cur in  some  of  the  reasons  given  for  the 
judgment ;  but  concurred  in  the  judg- 
ment because  Poulin  was  in  a  pecuUar 
position,  and  if  he  were  discharged  he 
would  be  really  keeping  what  he  had 
gained  by  the  transaction,  and  avoid  his 
liability.  Rep.  4.  Leg.  News  20.  1  Dec. 
d'A.  75. 

Security  for  composition.  Concealed 

protection  to  surety  declared  legal Le 

nomme  Godin,  failli,  a  fait  un  arrange- 
ment aveo  ses  creanciers  par  lequel  il  a 
obtenu  une  extension de  delai,  en  four-, 
nissant  le  cautionnement  de  I'Appelant 
pour  le  quart  de  la  somme  due.  L' Ap- 
pelant a  consent!  a  devenir  la  caution 
de  Grodin,  et,  la  condition  que  celui-ci 
deposerait  chaque  samedi,  durant  un 
an,  a  la  Banque  Ville-Marie,  un  certain 
montant  a  interSt  au  nom  de  I'Appe- 
lant in  trust,  ce  dernier  ayant  le  droit  de 
retirer  le  dit  argent  et  de  le  payer  en  a- 
compte  d'endossements  qu'il  avait  don- 
nes  pour  garantir  son  cautionnement. 
Cette  convention  eut  lieu  entre  I'Appe- 
lant et  le  failli  hors  de  la  connaissance 
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des  creanoiers,  qui  n'en  furent  informes 
que  lors  de  la  faillite  de  leur  debiteur. 
Ces  depots  ont  ete  regulierement  faits 
par  Godin  jusqu'a I'epoque  ouil  fut  mis 
en  faillite.  Aujourd'hui  I'lntime,  syndic 
a  la  faillite,  reclame  le  montant  de  ces 
depots  de  I'Appelant,  qui  les  a  retires 
de  la  banque  et  s'en  est  servi  pour  di- 
minuer  d'autant  sa  responsabilite  vis-a- 
vis des  creanciers  de  Godin. 

Jugi: — Infirmant  le  jugement  de  la 
Cour  inferieure.  (Monk,  and  Ramsay. 
J  J.,  dissentientibus.)  lo.  Que  la  con- 
vention entre  Godin  et  I'Appelant  est 
legale  et  nuUement  entachee  de  fraude ; 

2o.  Que  le  oautionnement  de  I'Appe- 
lant ne  devant  prendre  effet  que  dans  le 
cas  oil  Godin  ne  paierait  pas  lui-meme, 
et  le  depot  etant  tout  simplement  un 
gage  entre  les  mains  de  I'Appelant, 
I'lntime  ne  pourrait  le  reclamer  qu'en 
dechargeant  I'Appelant  de  son  obli- 
gation. Normand  &  Beausoleil.  M. 
Judgment  reversing,  28  April,  1882. 
Monk,  Ramsay,  Tessier,  Gross,  Baby,  J  J. 
Monk,  Ramsay,  JJ.,  dis.  Rep.  2  Dec. 
d'A.  215. 

Note. — And  this  is  the  rule  in  all 
contracts  d'atermoiement,  v.  Compo- 
sition. 

A  sum  of  money  paid  within  thirty 
days  before  a  demand  of  assignment, 
by  a  debtor  unable  to  pay  his  debts,  to 
a  person  knowing  such  insolvency  or 
having  means  to  know  it,  is  void  and 
on  suit  of  assignee  may  be  recovered 
back.  McArthur  &  Mulholland.  M. 
Judgment  confirming,  14  June,  1879. 
Sir  A.  A.  Dorion,  C.  J.  Rep.  2  Leg.  News 
21.1. 

Payment  by  preference A  sale  of 

moveables,  (not  in  the  ordinary  way  of 
business),  by  a  trader,  when  actually 
insolvent,  though  he  did  not  become 
an  insolvent  under  the  act  until  two 
months  afterwards,  to  a  creditor  who 
knew  or  had  reason  to  know  of  his 
insolvency,  the  price  being  credited  by 
the  purchaser  to  his  debtor,  is  fraudu- 
lent and  null  and  void,  though  the 
creditor  may  have  allowed  the  full 
value  of  such  articles  on  account  of  his 


claim.    Kane  &  Racine.  M.  Judgment, 

3  Feb.,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Tes- 
sier, J.,  dis.  Rep.  24  J.  216.  3  Leg. 
News  66. 

The  Defendants  were  creditors  of 
Hagens  &  Co.,  on  two  notes  given  for 
glue  sold  on  or  about  the  1st  and  10th 
April,  and  amounting  to  $971.46  which 
notes  were  discounted  by  the  Defend- 
ant's about  the  19th  May.  The  insolvents 
gave  in  payment  of  the  notes  $1,055.42, 
worth  of  glue,  and  Defendants  paid  the 
notes  and  returned  them  to  the  insol- 
vents. Held,  that  although  the  tran- 
saction was  one  not  usually  occurring  in 
business  it  is  not  conclusive  that  it  was 
a  preference,  granted  by  the  insolvents 
in  view  of  insolvency,  and  that  the 
Defendant's  knew  that  H.  &  Co,  were 
insolvent  at  the  time.  Whyte  &  McAr- 
thur et  al.  .Judgment  confirming,  21 
Dec,  1876.  Dorion,  C.  J.,  Monk,  Earn- 
say,  Sanborn,  Tessier,  JJ. 

Fraudulent  preference D.    &,   W., 

were  endorser's  of  H.  D's  paper  for 
credit,  particularly  with  a  view  of 
allowing  H.  D.  to  build  a  ship.  H. 
D.  failed  and  his  estate  made  mort- 
gage of  ship  over  to  D.  &  W.  The 
latter,  desiring  extension  of  time  for 
the  payment  of  the  endorsements, 
applied  to  the  bank  for  this  accommo- 
dation, and  offered  as  securitythe  mort  ■ 
gage  which  was  transferred  to  the  bank. 
D.  &  W.,  afterwards  stopped  payment 
and  owing  to  these  transactions.  Held, 
reversing  the  judgment  of  the  Superior 
Court,  4  June,  1880,  that  this  was  not 
a  fraudulent  preference  as  D.  &  W., 
were  not  notoriously  insolvent  at  the 
time  of  the  transfer,  and  as  the  transac- 
tion with  the  bank  was  not  a  notice  of 
their  insolvency  to  the  Bank.  La  Ban- 
que Stadacona  &  Walker.  Q.  Judgment, 

4  June,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
lORev.  Leg.  381. 

Promissory  note  of  insolvent. — L' Ap- 
pelant, syndic  a  la  faillite  de  Thomas 
Beaudoin,  a  vendu  a  F.  X.  Lemieux, 
son  pere,  a  paye  le  prix  de  vente,  par- 
tie  en  argent  et  partie  au  moyen  d'un 
billet  du  failli. 
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JuGE  :— Infirmant  le  jugement  de  la 
Cour  Superieure,  que  la  vente  du  fonds 
de  commerce  etait  une  cause  valable 
pour  le  billet  en  question  et,  qu'a  tout 
evenement,  I'Intimee,  qui  represente 
son  mari  decede,  ne  pourrait  se  refu- 
ser de  payer  le  billet  qu'en  rapportant 
le  fonds  de  commerce  pour  lequel  il  a 
ete  donne.  Lemieux  &  Bourassa.  Q. 
Judgment  reversing,  3  March,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  J  J.  Rep.    I  Dec.  d'A.  305. 

.  Preferential    Payments v.    Brown 

&  Mclnnis.  M.  .Judgment,  18  Dec, 
1876.  V.  Boyer  &  Dvfencault.  M.  Judg- 
ment, 18  Dec,  1876.  Both  cases  were 
confirmed,  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  -JJ.  The  Chief 
Justice  took  no  part  in  the  d6lih4r4,  and 
was  absent  when  the  judgment  was 
pronounced. 

An  insolvent  may  obtain  delay  fro.-n 
his  creditors  on  condition  of  his  giving 
security  for  one  fourth  of  his  debts,  and 
he  may  without  the  concurrence  of  his 
creditors,  agree  with  the  surety  that 
he  will  abstract  from  h's  estate  a  cer- 
tain sum  weekly  to  be  placed  at  the 
credit  of  the  surety,  and  to  be  used  by 
him  as  a  guarantee  against  loss.  Nor- 
mand  &  Beausoleil.  M.  Judgment  re- 
versing, 28  April,  1882.  Monk,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  Monk  and 
Ramsay,  JJ.,  dissenting.  Kep.  2  Dec. 
d'A.  215. 

Sale  in  contemplation  of  insolvency. 
Section  133  of  the  Insolvent  Act  of 
1875  makes  the  sale,  deposit,  pledge, 
or  transfer  of  any  property,  real  or 
personal,  by  any  person,  null  and  void. 
Where  a  trader  appears  not  to  have 
had  any  capital,  never  took  stock,  or 
kept  books  and  had  no  idea  of  his 
financial  position  at  the  time  of  his 
insolvency,  and  who  a  few  months 
before  his  insolvency  gave  a  property 
to  his  daughter  in  payment  of  an  alleged 
debt  it  will  be  presumed  that  the  trans- 
fer was  made  by  him  in  contemplation 
of  insolvency.  And  it  will  be  incumbent 
on  the  daughter  to  show  the  origin  of 
the  debt,  particularly  where  there  is 
some  evidence  to  show  that  she  had  no 
means   of  acquiring  wealth    sufficient 


to  be  her  father's  creditor  to  the  extent 
of  the  alleged  indebtedness,  in  extinc- 
tion of  which  the  propertj'  was  given. 
Paige  et  al.  &  Eoans.  M.  Judgment 
confirming,  26  February,  1881.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Reported  4  Leg.  News  130. 
1  Dec.  d'A.  352. 

One  Farmer,  an  hotel  keeper,  being 
largely  indebted  to  the  appellant,  a 
Notarial  Deed  of  Sale,  duly  registered, 
was  passed  between  them,  whereby 
Farmer  sold  to  the  Appellant,  with 
right  of  redemption  within  three  years, 
certain  moveable  and  immoveable  pro- 
perty, comprising  the  hotel  and  fur- 
niture, being  the  bulk  of  his  estate, 
tor  a  certain  stated  valuable  considera- 
tion. Farmer  remained  in  possession 
of  the  property  under  lease  from 
Appellant,  and  continued  to  carry  on 
his  business  as  usual.  About  ten  months 
afterwards  he  became  bankrupt  and 
the  respondent  was  appointed  his 
assignee.  In  the  meantime  Appellant 
had,  with  Farmer's  consent,  granted  a 
lease  of  the  moveables  to  Trihey  and 
Johnson,  in  whose  hands  they  were 
when  respondent  revendicated  them 
as  part  of  Farmer's  insolvent  estate. 
Trihey  and  Johnson  did  not  contest, 
but  the  Appellant  intervened  and 
claimed  the  effects  under  the  deed  of 
sale  above  mentioned.  The  respondent, 
contesting  the  intervention,  prayed  tO' 
have  the  deed  in  question  annulled 
and  set  aside  as  having  been  made  in 
fraud  of  Fai'mer's  creditors. 

Under  the  circumstances  there  was 
no  fraud  or  illegal  preference,  either 
within  the  provisions  of  the  Insolvent 
Act  or  of  the  Civil  Code. 

Even  were  fraud  disclosed,  the  Court 
could  not,  on  such  an  issue,  declare 
fraudulent  and  annul  that  part  of  the 
deed  affecting  the  immoveables. 

Such  constructions  must  be  given  to 
the  Insolvent  Act  in  the  matter  of 
fraud  as  to  leave  creditors  some  latitude 
to  exercise  vigilance  to  secure  their 
debts,  and  debtors  hopeful  and  energe- 
tic to  work  out  their  salvation,  if 
neither  on  the  part  of  the  one  nor  the 
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other  there  appears  evident  intention 
to  defeat  the  remedies  of  creditors  or 
obtain  fraudulent  preference  in  con- 
templation of  insolvency. 

Absence  of  delivery  is  only  a  pre- 
sumption of  fraud,  and  it  may  be 
rebutted  by  other  presumptions  equally 
strong.  Bell  &  Rickahy.  Judgment  re- 
versing 8  June,  1877.  Dorion,  C.  J., 
Monk,  Bamsay,  Sanborn,  Tessier,  JJ. 
Dorion,  C.  J.,  dis. 

In  the  Supreme  Court,  it  was  held, 
reversing  the  decision  of  the  Queens 
Bench,  that  there  was  sufficient  evid- 
ence to  prove  that  the  object  of  the 
transaction  was  to  defeat  Farmer's 
creditors  generally,  and  therefore  the 
deeds  of  sale  andlease  of  19th  January, 
1875,  were  null  and  void  under  aits. 
1033,  (1)  1035,  1040  and  993  C.  C,  and 
sects.  86  and  88  of  Insolvent  Act  of 
1869  and  sec.  3,  subsec.  13  Insolvent 
Act  1875.    2  Rep.    S.  C.  560. 

Where  monies  have  been  deposited 
from  time  to  time  in  a  Bank  to  the 
credit  of  A.,  of  whom  the  Bank  was 
creditor  to  an  amount  far  exceeding 
the  balance  of  such  deposits,  and  on 
the  understanding  that  such  deposits 
were  to  enure  to  the  benefit  of  the 
creditors  of  A.  generally,  B.  and  others 
cannot  legally  sue  the  Bank  to  recover 


(1)  A  contract  cannot  be  avoided  unless  it 
is  made  by  the  debtor  with  intent  to  defraud 
and  will  have  Hhe  effect  of  injuring  the 
creditor. 

An  onerous  contract  made  by  an  insolvent 
debtor  with  a  person  who  knows  him  to  be 
insolvent  is  deemed  to  be  made  with  intent 
to  defraud.  1U35  C.  C. 

No  contract  or  payment  can  be  avoided 
by  reason  of  anything  contained  in  this  sec- 
tion at  the  suit  of  any  individual  creditor, 
imless  such  suit  is  brought  within  one  year 
from  the  time  of  his  obtaining  a  knowledge 
thereof.  If  the  suit  be  by  assignees  or  other 
representatives  of  the  creditors  collectively, 
it  must  be  brought  within  a  year  from  the 
time  of  their  appointment.  1040  C.  C. 

Fraud  is  a  cause  of  nullity  when  the  arti- 
fices practised  by  one  party  or  with  his  know- 
ledge are  such  that  the  other  party  would  not 
have  contracted  without  them.  It  is  never 
presumed  and  must  be  proved.  993  C.  C. 


a  proportion  of  such  deposits,  on  the 
ground  that  a  portion  of  said  monies 
really  belonged  to  B.  and  others,  in  the 
absence  of  any  notice  to,  or  knowledge 
by  the  Bank  of  the  existence  of  any 
such  right  on  the  part  of  B.  and  others, 
whilst  such  deposits  were  being  made. 
La  Banque  Jacques  Cartier  &  Giraldi 
et  al.,  M.  Judgment  reversing  21 
March,  1882.  Monk,  Eamsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  26  J.  110. 

Where  an  action  is  brought  by  one 
creditor  to  recover  back  from  another 
creditor  what  the  latter  has  recovered 
by  diligence  from  the  insolvent,  with- 
out fraud,  the  creditor  bringing  such 
action  is  only  entitled  to  recover 
rateably  from  the  other  creditors.  La 
Banque  Jacques  Cartier  &  Beausoleil, 
M.  Judgment  reversing  25  January, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ.  Rep.  1  Dec. 
d'A.  151.  4  Leg.  News  116. 

Where  one  of  the  reasons  for  taking 
out  a  writ  of  attachment  is  that  the 
alleged  insolvent  has  allowed  an  execu- 
tion to  go  out  against  him,  it  is  for  him 
to  explain  this  fact.  Blackwood  &  Wil- 
son, M.  Judgment  confirming  19  March, 
1877.  Monk,  Eamsay,  Sanborn,  Tessier, 
JJ. 

A  writ  of  attachment  will  be  set 
aside,  if  the  affidavit  does  not  state 
concisely  and  clearly  the  nature  of  the 
alleged  indebtedness.  Perkins  &  Hut- 
chins,  M.  Judgment  confirming  March, 
1877. 

Fraud.  —  Imprisonment.  —  An  action 
was  brought  against  an  Insolvent,  under 
section  136  of  the  Insolvent  Act  of 
1875,  alleging  twenty-six  different  pur- 
chases of  goods  with  intent  to  defraud, 
but  concluding  with  a  single  prayer  for 
the  imprisonment  of  the  Defendant. 
Seld  (reversing  the  judgment  of  the 
Superior  Court)  that  it  was  not  neces- 
sary to  charge  each  purchase  as  a 
distinct  offence. 

Where  the  Court  finds  the  evidence 
insufficient  to  justify  an  order  for  im- 
prisonment, the  Plaintiff  in  such  pro- 
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ceeding  is  nevertheless  entitled  to 
judgment  for  the  debt  if  proved. 

And  the  fact  that  during  the  time  of 
making  such  purchases  the  insolvent 
has  actually  decreased  his  indebtedness 
to  Plaintiff,  rebuts  the  idea  that  in 
making  these  purchases  the  insolvent 
intended  to  defraud  Plaintiff.  Caldwell 
&  Maefarlane,  M.  Judgment  reversing 
14  Dec,  1877.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsav,  Tessier,  -JJ.  Eep.  1  Leg. 
News4,  22  J.78. 

Imprisonment  for  fraud To  bring 

the  insolvent  within  the  terms  .  of  our 
Statute  and  subject  to  imprisonment 
for  debt  it  must  appear  that  he  knevy 
and  believed  himself  to  be  unable  to 
pay  the  said  debt  when  he  contracted 
it,  that  he  concealed  that  fact  from  the 
Plaintiff  with  intent  to  defraud,  and 
that  he  has  not  paid  the  debt.  Healey 
&  The  Delaware  ih  W.  Railroad  Co.,  M. 
Judgment  confirming  16  March,  1877. 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 

Effect  of  on  lease Where  an  adju- 

dicataire  of  an  immoveable,  under  the 
Insolvent  Act  of  1875,  leased  by  the 
insolvent  for  a  fixed  term,  receives  the 
rent  payable  under  the  lease  from  the 
tenant  after  the  date  of  the  adjudica- 
tion, he  thereby  tacitly  confirms  the 
lease  to  the  expiration  of  such  term. 
La  Soci4t6  de  Construction  MStropoli- 
iaine  et  les  Commissaires  d  Ecoles  Ca- 
iholiques  de  la  Cit6  de  Montreal,  M. 
Judgment  confirming,  14  June,  1879. 
Monk,  Ramsay,  Tessier,  Cross,  Sicotte, 
JJ.  Rep.  24  .J.  25.  2  Leg.  News  205. 

Saisie-Gagerie The  Insolvent  Act 

of  1875,  sects.  78  and  125,  having  given 
a  summary  recourse  to  privileged  and 
hypothecary  creditors  against  property 
in  the  hands  of  the  assignee,  has  taken 
away  the  right  of  the  lessor  to  proceed 
by  saisie-gagerie  in  the  hands  of  the 
assignee.  Beausoleil  &  Frigon,  Q.  Judg- 
ment reversing  4  Dec.  1880.  Sir  A.  A. 
Dorion,  C.  -J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  1  Dec.  d'A.  70. 

Lease The  lessor  of  property  oc- 
cupied by  the  insolvent,  who  consents 
to  an  agreement  retransferring  to  the 

12 


insolvent  his  whole  estate,  cannot  hold 
the  assignee  liable  for  any  diminution 
of  the  property  garnishing  the  pre- 
mises, and  by  which  he  suffers  loss  of 
rent.  Evans  &  Perkins,  M.  Judgment 
confirming,  22  Nov.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  iS. 

In  order  to  terminate  a  lease  of  pre- 
mises held  by  the  insolvent  it  is  neces- 
sary to  notify  the  lessor  of  the  resolu- 
tion of  the  creditors  to  abandon  the 
lease  ;  and  a  letter  from  the  assignee 
telling  the  owner  that  the  premises 
would  not  be  required  is  insufficient. 
Seyhold  &  Evans.  M.  Judgment  con- 
firming, 27  May,  1882. 

Where  a  lessee  who  has  promised  to 
take  a  lease  in  writing  becomes  insol- 
vent, without  having  done  so,  and  the 
assignee  assumes  the  lease,  the  court 
will  not  order  him  to  take  a  lease  in 
writing.  Morris  &  Court.  M.  Judg- 
ment confirming,  15  June,  1877.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ. 

A  deed  was  passed  to  the  following 
effect :  "  Les  dits  Levy  et  Bouchard 
"  acheterent  les  credits  de  I'fetablisse- 
"  ment  pour  la  somme  de  mille  qua- 
"  rante  deux  piastres. 

■'  La  dite  Dame  Tremblay  declare 
"  avoir  loue,  comme  par  les  presentes 
"  elle  loue,  pour  quatre  annees  entieres 
"  et  consecutives,  qui  ont  commence  a 
"  courrir  du  vingt-huit  decembre  der- 
"  nier,  et  se  termineront  le  vingt-huit 
"  decembre  mil  huit  cent  quatre-vingt- 
"  deux,  aux  dits  Levy  et  Bouchard,  qui 
"  I'acceptent,  savoir  : 

"  Tout  le  materiel  de  I'lmprin^erie  et 
"  I'achalandage  du  journal  VEelaireur, 
''  dont  les  dits  Levy  et  Bouchard  se 
"  declarent  contents  et  satistaits. 

"  Pour  par  eux  en  jouir  pendant  le 
"  dit  temps  aux  charges  et  conditions 
"  qui  suivent  :  a  la  charge  de  payer  a 
"  la  dite  Dame  Tremblay  un  loyer  de 
"  huit  piastres  par  semaine  sur  la  som- 
"  me  de  trois  mille  six  cent  piastres, 
"  tel  qu'il  appert  par  la  cedule  ou  etat 
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annexe  aux  presentes,  apres  avoir  ete 
signe  des  parties  et  du  notaire  sous- 
signe  ne  varietur.  Ce  paiement  de 
huit  piastres  par  semaine  devra  se 
faire  jusqu'a  ce  que  la  somme  de  six 
cents  piastres  soit  payee  en  deduc- 
tion de  celle  mentionnee  ci-dessus,  et 
ce  paiement  effectue,  le  loyer  sera 
diminue  ou  reduit  d'un  septieme, 
laissant  un  capital  de  trois  mille 
piastres,  et  le  loyer  diminuera  a 
proportion  des  paiements  subsequents 
qui  seront  fails  par  les  dits  Levy  et 
Bouchard,  pour  liberer  la  dite  Dame 
Tremblay  des  dettes  mentionnees 
dans  la  dite  cedule.  Et  comme  ces 
dettes  s'elevent  a  la  somme  de  deux 
mille  trois  cent  quatre-vingt  douze 
piastres  et  quarante-quatre  centins, 
tout  paiement  fait  par  les  dits  Levy 
et  Bouchard  pour  la  somme  de  mille 
quarante-deux  piastres,  comme  il  est 
mentionne  dans  la  cedule  ci-annexee 
et  ci-dessus  mentionnee,  et  ensuite 
sur  le  prix  de  I'etablissement  Hxe  a 
trois  mille  six  cents  piastres  ;  et  les 
dits  Levy  et  Bouchard  n'auront  a 
rendre  compte  ensuite  a  la  dite  Dame 
Tremblay,  ses  heritiers  et  ayant  cause, 
que  pour  la  balance  de  son  capital. 


"  Si,  a  un  moment  quelconque  de  la 
"  duree  du  bail,  les  dits  Levy  et  Bou- 
"  chard  le  desirent,  ils  pourront  acheter 
"  I'etablissement  pour  le  prix  et  somme 
"  de  trois  mille  six  cents  piastres,  de- 
"  duction  faite  de  tout  ce  qu'ils  auront 
"  paye  a  compte  de  ce  montant.  Tout 
"  materiel  qui  sera  acquis  par  les  dits 
"  Levy  et  Bouchard  pour  augmenter  le 
"  dit  etablissement  suivra  le  sort  du 
"  materiel  actuel,  c'est-a-dire  appar- 
"  tiendra  a  la  dite  Dame  Tremblay 
"  tant  que  le  materiel  actuel  sera  sa 
"  propriete,  mais  leur  appartiendra  des 
"  qu'ils  auront  acquis  le  reste  au  prix 
"  ci-dessus  mentionne."  This  deed  is 
only  a  lease  and  did  not  convey  the 
property  to  Levy  &  Bouchard,  and  it 
did  not  fall  under  the  control  of  the 
assignee  on  their  insolvency.  Walker 
&  Connolly.  Q.  Judgment  confirming, 
6  Feb.,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Discharge  of  Insolvent Irregular- 
ities not  sufficient  to  justify  refusal  of 


discharge  if  it  appears  Insolvent  had 
made  a  bona  fide  assignment  of  his 
effects.  Gault  et  al,  &  Robertson,  M. 
Judgment  22  March,  1878.  Dorion,  C.  J., 
Monk,  Kamsay,  Tessier,  Cross,  JJ. 
Monk,  Eamsay,  JJ.,  dissenting ;  -w^re  of 
opinion  that  the  bona  fides  of  the 
assignment  could  only  be  established 
by  regular  proceedings,  regular  books 
and  transactions  and  by  truthfulness 
on  the  part  of  the  insolvent. 

A  discharge  in  insolvency  under  the 
act  of  ]  864  is  iiot  invalidated  by  the 
omission  to  state  in  the  list  of  creditors, 
that  the  debt  sought  to  be  recovered 
was  due  to  the  creditor  in  her  quality 
of  tutrix.  I,evy  et  al  &  Sareau,  M. 
Judgment  confirming,  4  Febr.,  1879. 
Sir  A.  A.  Dorion,  C.  J . ,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Rep.  23  J.  216.  2 Leg. 
News  53.  9  Rev.  Leg.  695. 

'  Under  the  repealed  insolvent  acts  of 
}  1875  and  the  acts  amending  the  same, 
I  a  deed  of  composition  and  discharge, 
which  is  not  signed  by  the  majority 
in  number  of  those  of  the  creditors  for 
sums  of  $100  and  upwards  and  who 
represent  at  least  three  fourths  in 
value  of  the  liabilities  of  the  insolvent, 
will  be  set  aside.  Sancer  &  Workman 
et  al.,  M.  Judgment  confirming  June, 
1874.  Taschereau,  Eamsay,  Sanborn, 
Loranger,  JJ. 

Note There  is  also  a  motive  to  the 

I  judgment  to  the  eiFect  that  there  had 
been  a  fictitious  augmentation  of  the 
number  of  creditors. 

When  a  deed  of  composition  and 
discharge  has  not  been  made  in  con- 
formity with  the  insolvent  act,  it  will 
not  operate  a  discharge  of  the  insolvent. 
In  the  case  in  point,  the  deed  was  not 
signed  by  the  creditors,  by  the  insol- 
vent or  by  the  assignee.  It  was  never 
deposited  in  the  hands  of  the  assignee, 
and  no  notice  of  deposit  was  ever  given. 
The  Appellant  was  not  a  party  to  it. 
Pelletier  &  Fouliot,  Q.  Judgment 
amended  without  costs ;  3rd  Dec,  ISSi. 
Sir  A.  A.  Dorion,  C.  J.,  Eamsay, Tessier, 
Cross,  Baby,  J  J.  The  Chief  Justice  and 
Cross,  J.,"  would  have  given  costs 
against  Appellant. 
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The  landlord  of  an  insolvent,  who 
has  made  a  composition  with  his  cre- 
ditors and  been  discharged,  and  has  had 
his  estate  returned  to  him,  cannot 
maintain  a  personal  action  against  the 
assignee  for  his  rent.  The  assignee 
could  not  retain  the  estate  after  the 
deed  of  composition  and  discharge  was 
executed.  Evans  &  Perkins.  M.  Judg- 
ment confirming,  2'->  November,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Assignee Where  an  action  is  insti- 
tuted under  section  45  of  the  Insolvent 
Act  of  1869,  and  the  action  is  dismissed, 
a  new  action  cannot  be  instituted  with- 
out a  new  authorization  by  the  judge. 
Murphy  es  qu.  &  Macintyre  &  al.  Q. 
Judgment  confirming,  6  March,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Taschereau  iH.  T.)  J  J. 

The  individual  note  of  a  partner 
of  an  insolvent  firm,  himself  insolvent, 
and  which  has  been  entered  in  his 
statement  of  liabilities,  cannot  be  re- 
covered upon.  And  the  fact  that  the 
note  in  suit  is  slightly  different  from 
the  note  mentioned  in  the  statement 
may  be  explained  by  evidence.  The 
Exchange  Bank  of  Canada  &  Eward. 
M.  Judgment  confirming,  25  Nov.  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ. 

Intervention.  —  There  was  an  agree- 
ment to  pay  R.  $100.  R.  petitioned  the 
Court  to  have  an  order  to  compel  assi- 
gnee to  carry  out  arrangement,  and  the 
creditors  intervened  to  oppose  the  order 
being  granted.  JSeldhe  had  an  interest 
to  take  such  a  proceeding  and  that  it 
was  regular.  Robertson  &  Molony. 
Judgment  confirming,  7  Sep.  1879. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

Private  estates  of  partners  of  insol- 
vent partnership The  Consolidated 

Bank  of  Canada  proved  a  claim  for 
$153,464.62  against  the  insolvent  estate 
of  Mulholland  &  Baker,  secured  by  the 
individual  liability  of  Henry  Mulholland 
&  Joel  C.  Baker,  two  of  the  members 
of  the  firm,  under  a  letter  of  guarantee 
of  the  20th  of  January,  1876,  this  secu- 


rity valued  in  the  claim  at  |75,000,  and 
also  by  a  transfer  from  M.  &  B.  of  two 
mortgages  on  the  property  of  William 
P.  Bartley  for  $25,000  each  and  valued 
at  $45,000. 

The  Merchants'  Bank  proved  its 
claim  secured  by  a  transfer  of  another 
mortgage  on  William  P.  Bartley's  pro- 
perty for  $25,000  and  which  the  Bank 
valued  at  $  1 3,000.  On  the  claim  made 
by  the  Consolidated  Bank,  Leslie,  a 
creditor  of  Mulholland  &  Baker,  con- 
tested the  transfer  made  by  M.  &  B. 
to  the  bank  of  the  two  mortgages 
against  Bartley's  property,  and  a,sked 
that  this  transfer  beset  aside  as  having 
been  made  in  fraud  of  the  creditors. 
On  the  claim  of  the  Merchants'  Bank, 
Leslie,  on  the  same  grounds,  contested 
the  transfer  made  to  the  Bank  by  M. 
&  B.  of  their  other  mortgage  on  Wni. 
P.  Bartley's  property.  Rodgers  and 
others',  also  creditors  of  M.  <fe  B.,  con- 
tested the  claim  made  by  the  Consoli- 
dated Bank,  and  the  validity  and  effect 
of  the  letter  of  guarantee  given  by 
Henry  Mulholland  &  Joel  C.  Baker  on 
their  private  estates,  as  being  in  fraud 
of  the  creditors  of  the  firm. 

Held : — That  as  these  contestations 
could  not  affect  the  claims  of  the  Con- 
solidated Bank  and  of  the  Merchants' 
Bank  against  the  estate  of  M.  &  B.,  the 
contestants  had  shown  no  interest  in 
their  contestations,  and  that  the  cre- 
ditors could  only  challenge  the  validity 
of  the  security  held  by  the  Banks  by  a 
direct  action  in  the  Superior  Court, 
or  by  contesting  the  claims  which  might 
be  made  upon  such  security  on  the  in- 
dividual estates  of  Henry  Mulholland 
and  of  Joel  C.  Baker,  or  of  Wm.  P. 
Bartley,  respectively.  The  Consolidated 
Bank  of  Canada  &  Leslie,  The  Mer- 
chants^ Bank  &  Leslie  &  Rogers  et  al., 
&  The  Consolidated  Bank  of  Canada. 
M.  Judgment,  25  Jan.,  1881,  confirming 
the  first  and  second  cases,  and  revers- 
ing the  third.  Sir  A.  A  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby  JJ.  Bep.  1, 
Dec.  d'A.  198. 

Individual  debt  of  partner.  Interest, 
— The  creditor  of  a  hypothecary  debt 
bearing  interest  due  by  one  of  the 
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partners,  is  entitled  to  be  paid  interest 
in  full  up  to  date  of  collocation  out  of 
the  private  estate  of  the  partner,  before 
the  creditors  of  the  fii-m  are  entitled 
to  rank  against  the  private  estate.  The 
Consolidated  Bank  of  Canada  &  Moat, 
M.  Judgment  confirming,  31  Oct.,  1883. 
Rep.  6  Leg.  News  358.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Baby,  JJ.  The 
cases  of  the  Consolidated  Bank  & 
Workman  et  al.,  &  The  Consolidated 
Bank  &  The  Merchants  Bank  involved 
the  same  question  and  were  confirmed. 
In  the  cross  appeal  of  the  Moat  case 
the  judgment  was  reformed,  on  a  mere 
question  of  fact,  whether  the  calculation 
included  compound  interest. 

The  interest  to  entitle  a  party  to 
intervene  in  a  suit  must  be  actual.  So 
where  there  was  a  demand  calling  on 
K.  to  assign  owing  to  his  having  allowed 
his  commercial  paper  to  go  to  protest, 
and  an  action  against  K.  &  C.  Bros, 
between  whom  it  was  alleged  a  part 
nership  existed,  C.  Brothers  will  not  be 
allowed  to  intervene.  Cook  et  al.,  &  The 
Bank  of  Montreal.  Judgment  confirm- 
ing March,  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  McCord,  JJ. 

Note  — Can  there  be  an  intervention 
of  this  sort  in  proceedings  in  insolvency? 

Under  the  repealed  Insolvent  Act 
of  1869,  au  official  assignee  has  no  right, 
in  his  own  name,  to  intervene  in  the 
affairs  ot  an  insolvent  and  to  contend 
that  the  official  assignee  in  possession 
of  the  estate  is  not  qualified  by  law  to 
act  as  such  assignee. 

That  an  assignee  appointed  under 
the  act  as  official  assignee  for  the 
district  of  Montreal,  has  a  right  to  act 
as  such  assignee  in  the  county  of 
Hochelaga,  being  within  the  limits  of 
such  district,  although  there  be  an 
official  assignee  appointed  for  the 
county  of  Hochelaga.  Stewart  &  Vilhon, 
M.  Judgment  reversing  Sept.,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

The  Appellant,  assignee  to  the  insol- 
vent estate  of  the  Morris  Run  Coal 
Company,  filed  a  claim  on  the  insol- 
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vent  estate  of  the  Moisio  Iron  Company 
for  a  balance  of  1330,214.79. 

The  Respondents  contested  this  claim 
alleging  that  $36,129.18  was  not  due  by 
the  Moisic  Iron  Co.,  but  by  a  former 
company ;— that  if  the  balance  had 
been  advanced,  it  should  be  imputed 
in  payment  of  $250,900  of  stock  trans- 
ferred as  paid  up  stock  by  Wm.  M, 
Molson  to  other  parties,  but  in  reality 
for  the  Morris  Rim  Coal  Company,  and 
which  was  never  paid. 

Held :— lo.  That  out  of  the  sum 
claimed,  that  of  136,129.18  was  due  by 
the  Moisic  Company,  and  not  Moisic 
Iron  Company. 

2o.  That  the  Morris  Run  Coal  Co. 
owned  $200,000  of  the  shares  of  the  Moi- 
sic Iron  Co.  which  had  never  been  paid 
for,  and  that  the  balance  of  their  claim 
must  be  imputed  in  payment  of  their 
stock.  Lynch  &  Henshaw.  M.  Judgment 
confirming,  27  Jan.,  1881.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ.  Rep.  1  Dec.  d'A.  242. 

Appeal — An  appeal  instituted  from 
a  judgment  in  review,  in  a  proceeding 
in  insolvency,  after  the  expiration  of 
eight  days  from  the  rendering  of  the 
judgment,  will  be  rejected  on  motion. 
Graffitis  &  Sleepper.  Judgment,  21  Dec, 
1877.  Dorion,  C.  J.,  Monk,  Ramsay^ 
Tessier,  Cross,  JJ.  Rep.  22  J.  76. 

A  local  act  laying  down  general  rules 
as  to  appeal  will  control  appeals  in 
matters  of  insolvency.  Stewart  es  qua. 
tfc  Angers,  M.  judgraent,  March,  1874. 

So  where  an  act  of  the  legislature  of 
the  Province  of  Quebec,  passed  in  1872, 
(36  Vic.  c.  12,  Sect.  3),  limited  the  right 
of  appeal  in  certain  cases  which  had 
come  to  the  Court  of  Review,  it  was 
held  that  this  enactment  applied!] to 
cases  in  insolvency,  and  that  it  was 
within  the  powers  of  the  local  legisla- 
ture, as  it  contravened  no  act  of  Parb»' 
ment  relating  to  insplvenoy. 

Appeal  from  judgment  in  Insolvent 
Court.  Appellant  did  not  put  in  secu- 
rity within  eight  days.    On  the  tenth 
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day  the  judge  refused  to  take  the  secu- 
rity, and  the  appeal  was  not  further 
prosecuted,  but  the  writ  had  issued. 
Motion  to  reject  the  appeal  was  granted. 
Gibson  d-  McArthur,  M.  Judgment,  20 
June,  1877. 

A  motion  was  made  for  special  leave 
to  appeal  after  the  expiration  of  eight 
days  from  the  time  the  judgment  pur- 
ported to  be  rendered  in  open  Court, 
as  required  by  the  insolvent  act  1875, 
Sect.  128.  Affidavit  setting  forth  that 
judgment  purported  to  be  rendered  4th 
July.  On  the  7th  and  8th,  1 2th  and  13th 
Appellant's  counsel  tried  to  obtain  copy 
of  judgment  but  it  was  not  drawn.  On 
14th  he  applied  at  Prothonotary's  ofBce 
without  any  better  result.  The  judge 
in  Chambers  then  refused  to  take  the 
bond.  Leave  to  appeal  refused.  The 
Canada  Guarantee  Co.  &  Bank  of 
Eochelaga,  M,  Judgment,  September, 
1881. 

A  rule  to  show  cause  why  a  writ  of 
appeal  should  issue  will  be  rejected, 
when  the  only  cause  for  the  rule  was 
the  mere  fact  that  the  delay  for  appeal- 
ing under  the  Insolvent  Act  had  ex- 
pired, and  unless  there  was  a  very  clear 
case  to  shew  that  there  was  no  appeal, 
and  that  the  party  was  seeking  to 
obtain  an  appeal,  simply  to  frustrate 
the  ends  of  justice.  Cotton  &  Ontario 
Bank.  M.  judgment,  22  Sept.,  1877, 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  JJ.  Eep.  22  J.  77. 

Rule A  rule  to  show  cause  why  a 

writ  of  appeal  should  issue  will  be  re- 
jected, where  the  only  cause  for  the 
rule  was  the  mere  fact  that  the  delay 
for  appealing  under  the  insolvent  act 
had  expired.  Cotton  &  The  Ontario 
£a«fc,  M.  Judgment  22  Sep.,  1877.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  JJ.  Rep.  22  J.  77. 

The  Court  in  its  discretion  will  refuse 
leave  to  appeal  from  an  order  of  a 
judge  of  the  Superior  Court  in  Chambers 
authorizing  the  assignee  to  open  the 
door  of  the  house  of  Appellant,  an 
insolvent.  Whitlock  &  Tyre,  M.  Judg- 
ment September  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn,  JJ. 


Imputation.  —  The  Appellant,  as- 
signee to  the  insolvent  estate  of  the 
Morris  Run  Coal  Company,  filed  a 
claim  on  the  insolvent  estate  of  the 
Moisic  Iron  Company  for  a  balance  of 
$330,214.79. 

The  Respondents  contested  this 
claim,  alleging  that  $36,129.18  was  not 
due  by  the  Moisic  Iron  Company,  but 
by  a  former  company  ; — that  if  the 
balance  had  been  advanced,  it  should 
be  imputed  in  payment  of  $250,000  of 
stock  transferred  as  paid  up  stock  by 
Wm.  M.  Molson  to  other  parties,  but 
in  reality  for  the  Morris  Run  Coal 
Company,  and  which  was  never  paid. 

Held,  that  out  of  the  sums  claimed, 
that  of  $36,129.18  was  due  by  the 
Moisic  Company,  and  not  by  the  Moisic 
Iron  Company. 

That  the  Morris  Run  Coal  Company 
owned  $200,000  of  the  stock  of  the 
Moisic  Iron  Company  which  had  never 
been  paid  for,  and  that  the  balance  of 
their  claim  must  be  imputed  in  pay- 
ment of  their  stock.  Lynch  &  Henshaw 
et  al.,  M.  Judgment  confirming,  27 
January,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep.  1 
Deo.  d'A.  242. 

Marriage  contract A  right  given  to 

an  intended  wife  by  a  contract  of 
marriage,  in  case  she  survive  her 
intended  husband,  to  the  legal  interest 
of  one-third  of  the  property  and  assets 
belonging  to  his  "  succession  and 
estates,"  cannot  be  exercised  during 
the  lifetime  of  the  husband,  against 
the  property  and  estates  assigned  by 
him  under  the  Insolvent  Act  of  1875. 
Workman  &  Benny  et  al,  M.  Judgment 
confirming,  5  Feb.,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
23  J.  324.  2  Leg.  News  82. 

Collocation.  —  A  dividend  payable 
under  a  dividend  sheet,  under  the 
Insolvent  Act  of  1875,  cannot  be 
retained  by  the  assignee  of  the  estate 
by  way  of  set-ofF  or  compensation 
against  a  debt  due  to  the  assignee  by 
the  creditor  collocated,  as  endorser  of 
certain  notes  given  in  payment  of  a 
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sale  of  the  stock  In  trade  of  the 
insolvent  by  the  assignee  to  another 
party.  Walker  &  Doutre,  M.  Judgment 
reversing,  22  March,  1878.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Tessier,  J.,  dis.  Rep.  23  J. 
317. 

The  sale  of  the  estate  en  bloc,  that  is 
the  estate  moveable  and  immoveable, 
does  not  prevent  the  Sheriff  from 
levying  the  tax  of  one  per  cent  allowed 
under  section  145  of  the  Insolvent  Act 
of  1875,  on  so  much  of  the  amount  of 
the  sale  as  represents  the  real  estate. 
Evans  &  Chauveau,  M.  Judgment  con- 
firming, 22  November,  1881.  Sir  A.  A. 
Dorion,  Ramsay,  Tessier,  Cross,  Baby, 
JJ. 

Under  sect.  50,  34  Vic,  c.  5,  the 
bank  does  not  forfeit  its  right  of  pledge 
by  not  selling  the  goods  within  six 
months.  The  Molsons  Bank  &  Lanaud, 
M.  Judgment  confirming,  22  Nov.,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  5  Leg.  News  263. 
2  Dec.  d'A.  182. 

A  debtor  against  whose  property  a 
judgment  has  been  registered,  and  who 
afterwards  makes  an  assignment,  and 
obtains  back  his  estate  by  a  composi- 
tion with  his  creditors,  in  which  be 
undertakes  to  pay  the  hypothecs  on 
his  property  in  full,  cannot  have  the 
hypothec  so  registered  set  aside,  at  his 
own  suit,  on  the  ground  that  it  is  a 
fraud  on  his  creditors.  Froste  &  Mc 
Keand,  M.  Judgment  reversing  22  June, 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  Monk, 
■Sanborn,  JJ.,  dis. 

Where  an  official  assignee  under  the 
Insolvent  Act  of  1875,  has  taken  pos- 
session of  an  insolvent  estate  in  that 
capacity,  and  subsequently  the  cre- 
ditors have  appointed  him  assignee  to 
the  estate  without  exacting  any  lurther 
security,  and  while  acting  as  assignee 
of  the  creditors  he  makes  default  to 
account  for  monies  of  the  estate,  that 
the  creditors  have  recourse  upon  the 
bond  given  for  the  due  performance  of 
his  duties  as  official  assignee.  Danse- 
reau    &    Leiourneux,     M.     Judgment 


reversing,  27  May,  1885.  Monk,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  Rep.  N.  L.  K. 
T.  Q.  B.  357.  4  Dec.  d'A.  220. 

Mackedie  &  Mongeon.  M.  Judgment 
confirming,  27  May,  1882  Sir  A.  A.  Do- 
rion, C.  J. 

Merely  involving  questions  of  proce- 
dure. Eraser  &  Darling.  Q.  Judgment, 
4  December,  1880.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  JJ.  Ramsay, 
J.  (lis.  Reported  1  Dec.  d'A.  217. 

An  insolvent  husband  who  anpears  in 
a  suit  solely  to  authorize  his  wife  to  sue 
cannot  be  called  on  to  give  security  for 
costs.  Barthe  &  Moreau  et  vir.  Q. 
Judgment  confirming,  June,  1875.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  JJ. 

An  insolvent  may  be  condemned  to 
three  months  imprisonment  for  a  fraud, 
which  does  not  amount  to  what  is  tech- 
nically known  in  criminal  law  as  a  false 
pretence.  M.  Buss  &  Wands.  Judgment 
confirming,  9  Sep.,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

Capias  by  creditors  of. —  A  capias  ad 
respondendum  may  issue  against  a 
debtor  after  he  has  made  an  assign- 
ment under  the  insolvent  Act  of  1869. 
Beaudoin  &  Roy  et  al.  M.  Judgment 
confirming,  20  Sep.,  1875.  Dorion,  C.  J., 
Monk,  Ramsay,  Taschereau,  Sanborn, 
JJ.  Rep.  20  J.  308. 

The  forms  given  in  the  Insolvent  Act 
of  1875  are  deemed  to  be  sufficient  for 
the  proceedings  to  which  they  apply. 
Barbeau  &  Larochelle  et  al.  Q.  Judg- 
ment reversing,  8  June,  1877.  Dorion. 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Rep.  3  Q.  L.  R.  187. 

Remedy  against  assignee — An  ordi- 
nary petitory  action  will  not  lie  against 
an  assignee  for  the  recovery  of  real 
estate  in  his  possession  as  assignee.  Fair 
&  B4silets.  M.  Judgment  reversing, 
26  Jan.,  1881.  Sir  A.  A.  Dorion,  C.  Jv 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep.  * 
Leg.  News  84.  1  Dec.  d'A.  212. 
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INSURANCE. — Insurance  is  a  contract 
whereby  one  party,  called  the  insurer 
or  underwriter,  undertakes  for  a  valu- 
able consideration,  to  indemnify  the 
other  called  the  insured,  or  his  repre- 
sentatives, against  loss  or  liability  from 
certain  risks  or  perils  to  which  the  ob- 
ject of  the  insurance  may  be  exposed, 
or  from  the  happening  of  a  certain 
event.  2468  C.  C. 

Where  a  party  falsely  pretending  to 
be  the  agent  of  an  Insurance  Company 
grants  a  receipt  for  a  policy,  the  com- 
pany will  not  be  bound  unless  it  appears 
that  the  company  has  by  its  acts  given 
an  appearance  of  authority  to  the  party 
acting  in  its  name  likely  to  deceive  a 
prudent  person.  So  where  oneTopwith, 
who  had  been  in  the  employment  of  the 
company,  but ,  who  had  ceased  to  be 
employed  by  the  company,  and  whose 
dismissal  had  been  advertised  in  the 
newspapers,  gave  a.  receipt  on  an  old 
form,  in  which  he  took  a  quality  diife- 
rent  from  that  he  had  when  in  ttie  em- 
ployment of  the  company,  and  different 
from  that  appearing  in  the  printed 
form,  such  receipt  will  not  be  binding 
on  the  company.  The  Victoria  Ins- 
urance Co.  &  Ryan.  Judgment  revers- 
ing, June,  1877.  Dorion,  0.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ. 

Fire,  notice  of  cancellation In  the 

case  of  an  interim  insui'ance  by  an 
agent,  in  the  following  words  :  "  Re- 
ceived from  Messrs.  Tough  &  Wallace, 
Coaticooke  (Post  office,  Coaticooke)  the 
sum  of  .f  20,  being  the  premium  for  an 
insurance  to  the  extent  of  $2,500  on  the 
property  described  in  the  application 
of  this  date  numbered  : — subject,  how- 
ever to  the  approval  of  the  Board  of 
Directors  in  Toronto,  who  shall  have 
power  to  cancel  this  contract,  at  any 
time  within  thirty  days  from  this  date, 
by  causing  a  notice  to  that  effect  to  be 
mailed  to  the  appellant  at  the  above 
post  oflBce," — that  a  notice  by  the  com- 
pany cancelling  the  contract,  mailed  to 
the  applicants,  at  the  post  office,  To- 
ronto, within  the  thirty  days,  but  not 
received  in  time  for  delivery  by  the 
post  office  at  Coaticooke  until  after  the 
tire,  had  not  the  effect  of  cancelling  the 
insurance.    Tough  et  al.  &  The  Provin- 


cial Insurance  Co.  Judgment  reversing, 
22  June,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sicotte,  JJ.,  Do- 
rion, C.  J.,  Sicotte,  J.  dis.  Rep.  20  J. 
168. 

Where  an  interim  receipt  is  given 
and  the  policy  is  not  issued,  the  in- 
sured will  not  be  bound  by  the  condi- 
tions usually  stipulated  m  policies  of 
the  company.  So  where  the  insured 
gives  notice  after  the  fire  of  another  in- 
surance, in  time  to  allow  of  contribu- 
tion and  without  fraud,  such  notice  is 
sufficient.  Lajleur  et  al.  &  The  Citizens 
Insurance  Co.   M.  Judgment  reversing, 

21  Sep.,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.,  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  J.  dis.    Rep. 

22  J.  247.   I  Leg.  News  518. 

Where  there  is  a  condition  in  a  policy 
that  it  shall  be  void  unless  the  insured 
gives  notice  of  subsequent  insurance, 
and  there  was  a  subsequent  insurance, 
of  which  notice  was  not  given  to  the 
company,  and  the  property  insured  was 
burned,  the  insured  cannot  recover  on 
the  policy.  Beausoleil  &  Mutual  Cana- 
dian Fire  Insurance  Company.  Judg- 
ment confirming,  14  December,  1877. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Taschereau,  JJ.  Rep.  1  Leg.  News  4. 

A  condition  of  a  policy  of  the  insur- 
ance to  the  effect,  "  that  if  the  assured 
shall  have  or  shall  hereafter  make  any 
other  insurance  on  the  property  hereby 
insured,  or  any  part  thereof,  without 
the  consent  of  the  company  written 
hereon  *  *  the  policy,"  is  not  violated 
by  an  insurance  by  a  creditor  of  the 
plaintiff  insured  to  protect  himself, 
and  of  which  the  insured  had  no  notice. 
The  National  Insurance  Company  & 
Trudel.  M.  Judgment  confirming,  27 
May,  1882. 

Promissory  note Where  an  Insur- 
ance Company,  without  any  reservation, 
accepts  a  promissory  note  of  the  insured 
for  the  amount  of  the  premium,  pay- 
ment whereof  is  acknowledged  by  the 
policy  to  have  been  received,  the  failure 
of  the  insured  to  pay  the  note  at  ma- 
turity does  not  affect  the  validity  of 
the  insurance.    La  Compagnie  d'Assu- 
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ranee  des  Cidtwateurs  &  Grammon.  M. 
Judgment  confirming,  17  December, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Kamsay,  Tessier,  Cross,  JJ.  Rep.  24  J. 
82.  3  Leg.  News  19. 

An  insurance  company  taking  a  note 
for  the  premium  due  and  holding  it 
afterwards  and  till  the  fire  occurs,  can- 
not pretend  that  the  insurance  is  void. 
Sheriden  S  The  Ottawa  Insurance  Com- 
.pany.  M.  Judgment  reversing,  14  June, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J. ' 

The  agent  of  an  insurance  company 
cannot  bind  the  company  by  agreeing 
to  hold  a  party  insured  for  board  and 
lodging  he  was  to  furnish  the  agent. 
But  where  the  agent  made  a  note  for 
the  insured  which  he  gave  him  to  under- 
stand would  be  liquidated  by  the 
agent's  board,  and  gave  it  to  the  com- 
pany who  held  it  as  cash,  the  company 
will  be  liable  in  case  of  a  loss  by  fire. 
The  Ottawa  Agricultural  Company  & 
Bouthillier  alias  Boutiqu4.  Judgment 
confirming,  22  September,  1874.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  JJ.  Cross, 
J.  dis.  Rep.  2  Leg.  News  394. 

Misdescription.      Technical  meaning 

of  word Where   the   insured  in  liis 

application  for  insuranpe  described  a 
building  as  "isolated,"  which  it  was  in 
the  ordinary  sense  of  the  term,  that  a 
printed  note  on  the  application  below 
the  signature  of  the  insured,  explain- 
ing "isolated"  as  meaning  100  feet  from 
any  building,  did  not  bind  the  insured, 
he  being  in  good  faith  and  his  attention 
not  having  been  called  to  the  note. 

No  bad  faith  being  proved,  the  over- 
valuation did  not  vitiate  the  policy,  and 
judgment  was  rendered  for  such  sum  as 
appeared  to  b^  supported  by  the  evi- 
dence. Facaud  &  The  Queen  Insurance 
Company.  Judgment  reversing,  21  Dec, 
1876.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ.  Rep.  21  J.  1 11. 

An  insurance  against  fire  was  eflFected 
on  a  saw-mill,  without  disclosing  the 
fact  that  the  building  contained  a  plan- 
ing machine.  Held,  this  was  a  material 
^act  which  it  was  incumbent  on  the  in- 


sured to  disclose,  and  the  concealment 
of  it  rendered  the  insurance  null  and 
void.  Aitkin  &  The  National  Insurance 
Company.  Judgment  confirming,  21 
September,  1878.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier  Dunkin,  JJ.  Rep.  1 
Leg.  News  531. 

Describing  the  building  insured  as  a 
grocery,  although  it  was  really  used  as 
a  tavern  is  not  a  misdescription.  The 
Canada  Fire  &  Marine  Insurance  Go. 
&  Parent,  Q.  Judgment  confirming, 
Sep.,  1 879.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Ramsay,  J.,  dis. 

NeiD  Trial Plaintiff  sued  under  a 

policy  covering  goods  in  No.  319  St 
Paul  street.  The  jury  included  in  their 
verdict  value  of  stock  belonging  to 
Plaintiff,  which  was  stored  in  No.  315 
adjoining. 

Held,  error  under  the  action  as 
brought,  and  new  trial  ordered.  Citizens 
Ins.  Co.  &  Holland.  Judgment  reversing 
14  Dec,  1878.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Tessier,  JJ.  Rep.  1  Leg. 
News  604. 

Where  a  policy  of  Insurance  was  for 
goods  on  No.  119  St  Paul  street  and 
the  fire  took  place  in  No.  1 1 5  also  in 
posse.-sion  of  the  insured,  and  the  jury 
finds  for  the  insured,  the  verdict  will 
be  set  aside  and  judgment  will  be 
en  tend  up  for  Defendant.  The  Citizens 
Insurance  &  Investment  Co.  &  Lajoie, 
M.  Judgment  reversing,  24  March,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Babj',  JJ. 

Un  usufruitier  a  un  interet  sufflsant, 
comme  tel,  pour  faire  assurer  centre 
les  accidents  par  le  feu,  une  maison 
dont  il  a  I'usufruit,  mais  qu'en  cas 
d'accident,  il  ne  pent  retirer  de  I'assu- 
reur  que  la  valeur  de  I'interet  qu'il 
prouve  avoir.  St.  Amand  &  La  Compa- 
gnie  d^ Assurance  de  Quebec,  Q.  Judg- 
ment reversing  7  May,  1884.  Sir  A.  A. 
Dorion,  C.  J^  Kamsay,  Cross,  Baby,  JX 
Rep.  14  Rev.  Leg.  27. 

Warranty A  clause  in  a  fire  policyi 

that   the   house  insured  was  "  d  ^fr« 
lamhriss4e  en   brique,"  did  not  cons- 
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titute  a  warranty  of  a  promissory 
nature  that  the  house  was  to  be  im- 
mediately covered  with  brick,  but 
merely  expressed  the  intention  of  the 
insured  to  brick  the  building  when 
circumstances  would  permit.  Moreover, 
the  insurance  company  having,  after 
the  expiration  of  a  year,  accepted  a 
renewal  premium  while  the  house  was 
still,  to  their  knowledge,  in  the  same 
state,  could  not  take  advantage  of  the 
words  cited. 

Where  the  value  of  the  property  is 
not  easily  arrived  at  and  the  evidence 
is  conflicting,  a  claim  will  not  usually 
be  held  to  contain  a  fraudulent  over- 
valuation, unless  the  amount  demanded 
be  about  double  the  actual  value.  An 
apparent  over- valuation  of  20  per  cent, 
was,  in  the  present  case,  held  not 
fraudulent.  The  Northern  Assurance 
Company  &  Provost,  M.  Judgment  con- 
firming, 19  June.  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Reported  25  J.  218.  4  Leg.  News  254 
1  Dec.  d'A.  278. 

Where  the  over-valuation  of  stock  is 
not  fraudulent  but  merely  the  exagger- 
ation of  the  value  of  wares  by  the 
manufacturer  it  will  not  render  a  policy 
of  insurance  void.  Holmes  et  al,  &  The 
Mutual  Fire  Insurance  Co.  of  Stanstead 
•cfc  Sherbrooke  Counties.  Judgment  re- 
versing 24  Nov..  1849.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  kep.  I 
Dec.  d'A.  84. 

Where  notice  of  double  insurance  is 
required  by  the  conditions  of  a  contract 
to  insure,  it  is  not  necessary  that  such 
notice  shall  be  in  writing,  unless  it  be 
so  stipulated. 

If  there  be  no  answer  to  an  interro- 
gatory put  to  the  applicant  for  an 
insurer,  the  Court  cannot  presume 
that  there  was  an  answer  and  that 
such  answer  was  a  negative.  The 
Queen's  Insurance  Co.  &  L6gar6.  Judg- 
ment confirming,  5  June  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  McCord, 
J  J.  Monk,  Sanborn,  J  J.,  dis. 

Condition  of  policy A  condition  of 

the  poUcy  may  be  waived  by  the  action 


of  the  insurer.  So  where  the  insured 
was  to  give  notice  of  double  insurance, 
and  failed  to  do  so,  but  gave  notice  on 
his  application  after  the  loss  and  this 
was  accepted  by  the  company  who 
agreed  to  settle,  this  is  a  waiver  of  the 
condition. 

And  the  agreement  to  settle  by  the 
agent  of  the  company,  charged  with 
the  transaction,  will  bind  the  company, 
and  this  although  by  his  instructions 
the  company  intended  he  should  not 
settle.  The  error  of  the  agent  as  to  this 
meaning  of  his  instructions  must  fall 
on  the  principal.  The  Provincial  In- 
surance Co.  &  Boy.  Judgment  con- 
firming, 6  March,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J  J.  Rep. 
10  Rev.  Leg.  043. 

Acquiescence By  the  condition  of  a 

policy  of  fire  insurance,  the  insured 
was  required,  on  pain  of  forfeiture,  to 
notify  the  company  of  any  other  insur- 
ance effected  on  the  property.  The 
company,  after  the  fire,  and  after 
knowledge  that  other  insurance  had 
been  effected,  supplied  forms  for" 
making  claim,  and  joined  in  an  arbitra- 
tion to  settle  the  amount  of  damage, 
\  and  otherwise  treated  the  contract  as 
\  binding  on  the  company.  Held,  that 
J  this  was  a  waiver  of  all  objections  based 
on  the  condition  requiring  notice  of 
other  insurance.  La  Fonderie  de  Jo- 
lietie  &  The  Stadacona  Insurance  Com- 
pany. M.  Judgment  reversing,  20 
January,  1883.  Rep.  6  Leg.  News  279. 

Une  compagnie  d'assurance  ne  pent, 
apres  qu'elle  a  commence  a  s'entendre 
avec  d'autres  compagnies  sur  le  mon- 
tant  proportionnel  qu'elles  auront  cha- 
cune  a  payer,  rejeter  la  reclamation  de 
I'assure  sous  pretexte  de  fraude,  de 
fausses  representations,  etc. 

Dans  tous  les  cas,  ces  moyens  n'ont 
d'efficacite  qu'en  autant  que,  dans  les 
conclusions,  la  nuUite  de  la  police  d'as- 
surance est  demandee,  sinon  Paction 
contre  I'assureur  sera  maintenue.  The 
Sovereign  Fire  Insurance  Co.  &  Pri- 
meau  et  al.  Q.  Judgment  confirming, 
8  October,  1885.  Sir  A.  A.  Dorion,  C.  J., 
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Ramsay,  Tessier,  Cross,  Baby,  JJ.  Rep. 
4  Rev.  Leg.  362. 

Preliminary    proof. —  Waiver — An 
insurance  company  joining  in  an  arbi- 
tration  as  to   amount  of  its   liability 
without  objection  as  to  any  irregularity 
in  tbe  preliminary  proof,  has  waived 
its  Wright  to  object.    Canadian  Mutual 
Fire  Insurance   Co.,   &   Donovan.   M.  j 
Judgment    confirming,  1    June,    1879.  i 
Dorion,  C.  J.,   Monk,  Sicotte,  Ramsay,  I 
Tessier,  JJ.  Rep.  2  Leg.  News  229.  j 

Where  an  msurance  company  agrees 
to  settle  a  suit  by    paying  a   certain  j 
amount  of  the  claim,  it   cannot  after- 
wards repudiate  this  settlement  except  j 
on  the   ground  of  error  or  of  fraud.  ! 
Armstrong  &  The  Royal  Canadian  In-  \ 
surance    Co.  Judgment  confirming.  Q.  ] 
7  Dec,  1880.  Monk,   Ramsay,  Tessier, 
Crosss,  McCord,  JJ. 

Notice  of  other  insurance — Waiver,  j 
— By  the  condition  of  a  policy  of  fire 
insurance,  the  insured  was  required, 
on  pain  of  forfeiture,  to  notify  the  com- 
pany of  any  other  insurance  effected 
on  the  property.  The  company,  after 
fire,  and  after  knowledge  that  other 
insurance  had  been  effected,  supplied 
forms  for  making  claim,  and  joined  in 
an  arbitration  to  settle  the  amount  of 
damage,  and  otherwise  treated  the 
contract  as  binding  on  the  company. 
Seld,  that  this  was  a  waiver  of  all  ob- 
jections based  on  the  condition  requir- 
ing notice  of  other  insuranc.  Jolietie 
Foundry  &  The  Stadacona  Assurance 
Co.  M.  Judgment  reversing,  20  Jan., 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  JJ. 

Creditor  paid  by — A  creditor  who  has 
insured  property  hypothecated  for  the 
security  of  a  debt  due  to  him,  and  who 
has  been  paid  in  part  by  the  receipt  of 
the  insurance  money  from  the  Insur- 
ance Company,  is  not  entitled  to  re- 
cover from  his  debtor  more  than  the 
balance  due,  including  the  premiums 
paid  by  him  and  interest  thereon. 
Archambault  &  Lam&re.  M.  Judgment 
reforming,  19  Jan.,  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,   Tessier,  Cross, 


Baby,  JJ.  Rep.   26  J. 
2  Dec.  d'A.  97. 


236,  .)  L.  N.  204. 


Marine — Evidence  of  unseaworthi- 
ness  It  is  a  warranty  of  the  insured 

that  the  ship  is  seaworthy  at  the  time 
the  risk  begins.  If  a  vessel  insured  at 
M.,  shortly  afterwards  receives  cargo, 
and  then  for  the  first  time  shows 
weakness,  it  will  be  presumed  she  was 
unseaworthy  at  M.  if  no  storm  or  other 
accident  has  occurred  between  M.  and 
the  place  she  took  in  cargo ;  and  this 
more  particularly  if  it  be  proved  that 
she  struck  a  rook  a  little  before  reach- 
ing M.  Leduc  &  The  Western  Assur- 
ance Co.  M.  Judgment  confirming,  3 
Feb.,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross  JJ.  Earn- 
say,  J.,  dissenting  without  controvert- 
ing the  principles  enunciated  in  the 
judgment,  was  of  opinion  that  the 
evidence  failed  to  establish  any  injury 
to  the  ship  by  striking  a  rock  before 
reaching  M.,  that  on  the  contrary  the 
ship  appeared  to  be  seaworthy  on 
reaching  M.  and  also  on  leaving  M.,  that 
she  took  in  cargo  at  Cowe  Bay  and  was 
wrecked  in  a  storm  afterwards.  Rep.  3 
Leg-  News  124. 

When  a  vessel  is  seaworthy  at  the 
port  of  departure  named  in  a  marine 
poUcy,  and  becomes  unseaworthy  at 
terwai'ds  by  striking  on  a  rock  during 
the  voyage,  the  insurance  risk  attached 
from  the  time  she  left  port. 

Under  the  sue  and  labor  clause  in 
the  poHcy,  the  assured  had  a  right  to 
recover  the  proportion  of  the  cost  of 
repairs  caused  by  striking  on  said  rock, 
which  the  value  of  the  vessel  bore  to 
the  sum  insured,  in  addition  to  the 
sum  insured,  the  vessel  having  been 
totally  wrecked  subsequently  to  the 
making  of  said  repairs.  Leduc  &  The 
Western  Assurance  Co.  M.  Judgment 
reversing,  26  Jan.,  1881.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ.  Rep.  2.T  J.  280.  1  Dec.  d'A.  273. 

The  stipulation  in  a  policy  of  inst- 
ance that  insurance  is  to  take  place 
from  the  time  the  goods  are  put  on 
board  is  valid. 
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A  vessel  that  springs  a  leak  on  leaving 
port,  without  any  known  cause  to  ex- 
plain it,  will  be  presumed  to  have  been 
unseaworthy  when  she  took  the  cargo 
on  board.  Leroux  &  The  Merchants 
Insurance  Co.  M.  Judgment  confirm- 
ing, 6  March,  1882.  Monk,  Ramsay, 
Cross,  Baby,  JJ.. 

Dans  une  action  pour  perte  totale 
sur  police  d'assurance  maritime,  le  De- 
mandeur  peut  reussir  pour  une  perte 
partielle.  The  Merchants  Marine  In- 
surance Co.  &  Ross,  Q.  Judgment  con- 
firming, 8  Oct.,  1884.  Sir  A.  A.  Dorion, 
C.  J.,  Samsay,  Tessier,  Cross,  Baby  ,JJ. 
Eep.  10  L.  K.  237. 

Accident  in  port.     Sea-worthiness 

If  a  vessel  be  sea-worthy  at  the  time  a 
marine  insurance  is  effected,  and  be- 
comes unsea-worthy  shortly  after  by 
the  fault  of  those  in  charge  of  the  ves- 
sel, the  insurance  will  not  be  rendered 
void.  Cross  &  The  British  America  In- 
surance Co.  &  al.  M.  Judgment  con- 
firmmg,  22  June,  1877.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 
Monk  J.  dis.  Rep.  22  J.  10. 

Question  of  evidence.  Ledue  &  The 
Western  Assurance  Co.  M.  Judgment 
confirming,  3  February,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Ramsay  and  Tessier,  JJ. 
dissenting.  Rep.  3  Leg.  News  124. 

Art.  2544  C.  C.  does  not  absolutely 
require  that  notice  of  abandonment 
should  be  in  writing.  It  must  be  expli- 
cit and  contain  the  ground  of  aban- 
donment. 

Where  the  agent  of  the  company  on 
a  verbal  notice  takes  charge  of  the 
cargo  declared  by  the  insured  to  be 
valueless,  the  insurer  cannot  after- 
wards pretend  that  there  was  no  aban- 
donment. The  Western  Insurance  Co. 
&  Pearson.  Judgment  confirming,  16 
March,  1877.  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ. 

There  was  an  express  warranty  in  a 
policy  of  insurance  that  a  sailing  ship 
should  "  go  out  "  in  tow.  The  evidence 
showed  that  the  ship  went  out  from  her 


berth  in  tow  to  where  she  could  na- 
vigate in  the  river  St.  Lawrence.  The 
jury  found  that  the  ship  had  complied 
with  the  condition.  The  Court  refused 
to  set  the'  verdict  aside.  The  British 
America  Assurance  Co.  &  Connolly. 
Judgment  confirming,  5  June,  1877, 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ. 

Note.  —  A  case  bearing  the  same 
name  and  raising  the  same  question 
was  tried  by  jury,  and  they  arrived  as  a 
matter  of  fact  at  the  same  conclusion 
as  did  the  majority  of  the  Court  of 
Queen's  Bench. 

Warranty  that  vessel  should  "  go 
out  in  tow." — Where  there  is  no  evid- 
ence to  show  any  technical  meaning  to 
these  words  or  any  special  usage  of  the 
port  it  wUl  be  considered  that  the 
warranty  will  be  complied  with,  if  the 
vessel  goes  out  in  tow,  from  its  berth 
into  the  stream  where  it  can  be  na- 
vigated. Connolly  &  The  Provincial 
Insurance  Company.  Judgment  revers- 
ing, 22  Dec,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Monk  and 
Cross,  JJ.  dis..  Leg.  1  News  33.  This 
judgment  went  in  appeal  to  the  Sup- 
reme Court,  where  it  was  reversed,  12 
Dec,  1879,  the  following  reasons  being 
expressed :  Held,  (Fournier  and  Henry, 
JJ.,  dissenting,)  that  the  words  '■  from 
Quebec  to  Greenock,  vessel  to  go  out 
in  tow,"  meant  that  she  was  to  go  out 
in  tow  from  the  limits  of  the  harbour 
of  Quebec  on  said  voyage,  and  the  tow- 
ing from  the  loading  berth  to  another 
port  of  the  harbour  was  not  a  com- 
pliance with  the  warranty. 

Per  Ritchie,  C.  J. :  The  question  in 
this  case  was  not,  if  the  vessel  had 
gone  out  in  tow,  but  how  far  she  should 
have  been  towed  in  order  to  comply 
with  the  warranty  ;  the  determination 
of  this  latter  question  being  dependent 
on  several  considerations,  such  as  the 
lateness  of  the  season,  the  direction 
and  force  of  the  wind,  and  the  state  of 
the  weather,  and  possibly  the  usage  and 
custom  of  the  port  of  Quebec,  if  any 
existed  in  relation  thereto. 

Per    Gwynne,    J.   :     The     evidence 
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established  the  existence  of  a  usage  to 
tow  down  the  i-iver  as  far  as  might  be 
deemed  necessary,  having  regard  to 
the  state  of  the  wind  and  weather, 
sometimes  beyond  the  Traverse,  but 
ordinarily,  at  the  late  departure  of  the 
plaintift's  vessel,  at  least  as  far  as  the 
Traverse.  Rep.  5  Sup.  C.  E.  258. 

Fire Appellant  lent  money  to  T. 

who  sold  him  his  property  viiiYi  faculU 
de  remer4.  T.  then  insured  but  being 
apprehensive  of  the  title  granted  to  S., 
he  notified  the  Insurance  Company  of 
the  whole  transaction,and  they  told  him 
to  insure  and  transfer  policy  to  S.  the 
appellant,  which  was  done.  Held,  that 
there  was  an  insurable  interest,  and 
that  there  was  no  concealment  or  fraud. 
Sheridan  &  Ottawa  Agricultural  Ins. 
Co.  Judgment  reversing,  14  June,  1879. 
Dorion,  U.  J,,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

Where  the  loss  under  a  fire  insuran- 
ce of  goods  is  made  payable  to  a  party 
other  than  the  person  who  effects  the 
insurance,  and  such  third  party  be- 
comes owner  of  the  goods  by  a  transfer 
to  him  of  the  warehouse  receipt  of  such 
goods,  such  third  party  becomes  there- 
by the  party  assured,  and  can,  there- 
fore, legally  make  all  necessary  preli- 
minary proofs  of  loss. 

In  this  particular  instance  the  proof 
of  loss  was  not  satisfactorily  established. 
Stanton  &  The  Home  Insurance  Co. 
M.  Judgment  confirming,  21  June, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Rep.  24  J. 
38,  2  Leg.  News  238. 

Where  a  fire  policy,  taken  out  by  the 
owner  of  real  property,  declares  that 
the  loss,  if  any,  is  payable  to  certain 
persons  named  "  as  mortgagees  to  the 
extent  of  their  claims,"  such  persons 
become  thereby  the  parties  assured  to 
the  extent  of  their  interest  as  mort- 
gagees and  their  rights  and  inter- 
ests cannot  be  destroyed  or  impaired 
by  any  act  of  the  owner  of  the  pro- 
perty. 

The  preliminary  proofs  of  loss  made 
by  the  Appellants  were  sufficient,  and 


that  the  Respondent  waived  any  right 
to  complain  of  any  delay  in  furnishing 
the  same.  Black  et  al.  &  The  National 
Insurance  Company.  M.  Judgment  re- 
versing, 20  Deo.  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Sicotte 
JJ.  Monk  &  Ramsay,  JJ.,  dis.  Rep.  24  J. 
65.  3  Leg.  News  29. 

The  holder  of  a  warehouse  re- 
ceipt, must  show  the  existence  of 
the  goods  said  to  be  destroyed  by 
fire,  if  it  be  denied,  or  he  cannot  re- 
cover on  his  policy  of  Insurance.  Hood 
d;  The  Western  Insurance  Co.  M.  Judg- 
ment confirming,  19  March,  1877.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessiei',  JJ. 

Change  of  possession A  loss  under 

a  fire  policy  effected  by  an  official 
assignee  under  the  Insolvent  Act  of 
1875,  to  whom  an  assignment  had  been 
made  under  the  Act,  is  recoverable  by 
the  assignee  subsequently  elected  by 
the  creditors,  notwithstanding  that  in 
the  policy  the  assured  is  described 
simply  as  "Official  Assignee,"  the  loss 
being  made  payable  to  the  estate  so 
assigned  to  him. 

Such  loss  may  be  so  recovered,  not- 
withstanding that  the  fire  shall  have 
occurred  after  the  appointment  had 
not  been  specially  communicated  to 
the  Insurance  Company  before  the 
fire. 

Under  the  circumstances  of  this 
case,  there  was  not  any  charge  either 
of  ownership  or  possession.  Elliot  & 
The  National  Insurance  Co.  Judg- 
ment reversing,  18  Sept.  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Dunkin, 
JJ.  Rep.  23  J.  12,  9  Rev.  Leg.  615.  1 
Leg.  News  450. 

Life  Insurance A  policy  of  Life 

Insurance  is  a  contract  of  indemnity, 
and  there  must  be  an  interest.  Lemieux 
&  The  j^tna  Life  Insurance  Co.  Judg- 
ment confirming,  14  Dec.  1878. 

Where  a  party  insures  his  life  and 
conceals  material  facts  upon  which  he 
has  been  questioned,  the  policy  will  be 
annulled. 
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That  where  there  is  no  insurable 
interest  in  the  party  effecting  the  in- 
surance, the  pohcy  will  be  void.  And 
so  where  L.  insured  the  life  of  C,  in 
C's  name,  and  paid  the  premiums  and 
immediately  took  over  the  policy, 
without  consideration,  the  policy  will 
be  void.  Nichaud  ei  al.  &  The  British 
Medical  Association.  Judgment  con- 
firming, Q.  5  June  1877.  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ. 

A  creditor  obtained  an  insurance  on 
the  life  of  his  debtor,  for  an  amount 
greatly  in  excess  of  his  real  interest. 
Both  the  creditor  and  the  agent  of  the 
insurance  company  were  ignorant  that 
such  extra  insurance  was  invalid.  Held 
that  the  insured  was  entitled  to  re- 
cover the  excess  of  premium  paid  on 
the  larger  sum,  and  that  in  the  absence 
of  proof  to  the  contrary,  the  Court 
would  assume  that  the  premium  for 
the  smaller  sum  was  proportional  to 
that  paid  for  the  larger  sum.  The  Lon- 
don &  Lancashire  Life  Assurance  Com- 
pany &  Lapierre.  Judgment  confirm- 
ing, M.  21  Sept.  1878.  Eep.  1  Leg. 
News  506. 

The  provisions  contained  in  the  Act 
29  Vict.,  c.  17,  whereby  insurances 
upon  the  lives  of  husbands  may  be 
effected  or  indorsed  in  favor  of  their 
wives  and  children,  are  in  the  nature 
of  alimens,  and  the  insurance  money 
due  under,  policies  made  under  said 
Act  is  free  from  the  claims  of  the  cre- 
ditors of  both  the  husband  and  wife. 
Vilbon  &  Marsouin.  Judgment  con- 
firming, 22  June,  1874.  Taschereau, 
Eamsay,  Sanborn,  Loranger  JJ.  Eam- 
say,  J.  dis.  Rep.  18  J.  249. 

Canadian  holders  of  policies  in  a 
foreign  company  styled  mutual,  al- 
though not  really  so,  have  a  special 
claim  for  indemnity  out  of  the  deposit 
in  the  hands  of  Government  (46  Vic. 
c.  42)  in  case  of  the  insolvency  of  the 
foreign  company.  Fish  &  Mills.  M. 
Judgment  confirming,  27  November, 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ., 

Mutual Double  Insurance An  in- 
surer in  a  mutual  insurance   company 


is  bound  by  the  conditions  endorsed 
on  the  policy ;  and  the  officers  of  the 
company  cannot  dispense  with  the 
execution  (by  members  insured)  of 
their  charter  obligation,  and  the  pro- 
visions adopted  by  its  members  gener- 
ally for  their  mutual  protection  in  and 
by  their  charter  and  policies.  Harvey 
et  al.  &  La  Cie  d'assurance  Mutuelle 
d' HocJielaga.  M.  Judgment  confirming, 
15  Feb.  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  Baby,  JJ. 

hisurance  of  fidelity  and  against 
negligence — An  employee  left  a  large 
sum  of  money  belonging  to  his  em- 
ployers in  open  bags  in  his  room,  while 
he  went  to  lunch,  without  availing 
himself  of  the  means  of  safe-keeping 
provided  for  him.  On  his  return  from 
lunch  the  money  had  disappeared. 
Held,  that  he  was  guilty  of  negligence 
so  as  to  constitute  a  breach  of  a  gua- 
rantee policy,  the  conditions  of  which 
was  that  he  should  diligently  and  faith- 
fully discharge  his  duty  as  employee. 
The  Citizens  Insurance  Co.  &  The 
Grand  Trunk  Railway  of  Canada. 
Judgment  confirming,  17  Sep.  1880. 
Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
JJ.  Eep.  3  Leg.  News  311. 

Assignee — Les  syndics-conjoints  de 
I'Assurance  Agricole  du  Canada  ont  ete 
duement  nommes  en  vertu  du  chapitre 
38  de  I'Acte  41  Vict.  (Can.),  et  qu'ils 
sont  revetus  de  tous  les  pouvoirs  ap- 
partenant  a  des  syndics  officiels  de 
meme  que  s'ils  avaient  ete  nommes  en 
vertu  de  I'Acte  de  faillite  de  1875  et 
ses  amendementg. 

En  I'absence  de  dispositions  specia- 
les,  le  fait  qu'un  avis  contenant  les 
demandes  de  versements,  a  ete  mis  a 
la  poste  a  I'adresse  des  aotionnaires 
sera  une  preuve  suffisante  de  la  de- 
mande  de  ces  versements.  -Boss  et  al  & 
Converse.  M.  Judgment  reversing,  25 
Jan.  1883.  Rep.  6  Leg.  News  67. 

Le  proprietaire  enregistre  d'un  navire 
est  en  droit  de  reclamer,  apres  la  perte 
de  ce  navire,  le  montant  d'une  police 
d'assurance  prise  sur  le  dit  navire  par 
un  agent  d'affaires  agissant  au  nom  du 
proprietaire  et  pour  le  seul  avantage 
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de  celui-oi.  The  Anchor  Marine  Insu- 
rance Co.  &  Allen.  Q.  Judgment  con- 
firming, 6  May,  1886.  Monk,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  Eep.  14  Eev. 
Leg.  449. 

A  foreign  insurance  company  insured 
the  life  of  one  Charlebois.  Tlie  applica- 
tion for  the  policy  set  forth  that  :  "It 
is  hereby  agreed  that  this  application 
shall  form  the  basis  of  the  contract  of 
Insurance  herein  applied  for,  and  the 
same  form  part  of  said  contract  as  if 
therein  recited,  and  that  all  answers 
and  declarations  contained  in  this  ap- 
plication are  and  shall  be  taken  to  be 
strict  warranties  and  that  "  should  the 
applicant  become  as  to  habits  as  far 
different  from  the  condition  in  which 
he  is  represented  to  be  as  to  increase 
the  risk  on  the  life  insured  ***  the 
policy  shall  become  null  and  void,  and 
the  payments  thereon  shall  be  for- 
feited." The  policy  which  issued  on 
this  application  provided  that  ''  if  any 
of  the  declarations  or  statements  made 
in  this  application  for  the  (upon  the 
faith  of  which  the  policy  is  issued) 
shall  be  found  in  any  respect  untrue 
*  *  the  poUcy  shall  be  null  and  void." 
Held  that  the  clause  of  the  application 
relating  to  the  change  of  habits  of  the 
insured  was  a  warranty  that  the  in- 
sured would  not  alter  his  habits,  and 
that  it  was  proved  that  the  insured 
had  become  so  intemperate  since  the 
policy  that  the  risk  of  the  insurer  was 
considerably  increased.  Boyle  &  The 
Phoenix  Mutual  Life  Insurance  Com- 
pany of  Hartford.  M.  Judgment  con- 
firming, 21  September,  1886.  Sir  A.  A. 
Dorion  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Ramsay,  Baby  JJ.  dis.  were 
of  opinion  that  there  was  no  express 
warranty,  for  the  alteration  of  the 
habits  of  insured  was  neither  an  answer 
nor  a  de(ilaration  nor  a  statement,  and 
that  it  could  not  be  "  untrue  ;  " — that 
the  stipulation  that  the  policy  should 
be  void  in  case  of  the  insured  ac- 
quiring intemperate  habits  was  valid, 
but  that  the  insurer  having  received 
money  from  the  insured  without  ques- 
tion, and  having  only  advanced  the  ob- 
jection at  the  moment  he  was  called 
upon  to  pay,  made  the  position  of  the 
company  Respondent  unfavourable,and 


necessitated  precise  and  conclusive 
testimony, — that  such  testimony  did 
not  exist, — that  the  evidence  that  the 
insured's  life  was  shortened  by  his  in- 
temperate habits  was  disproved, that 

on  the  contrary  the  insured  died  of 
heart-disease  which  had  been  known 
to  exist  before  it  was  pretended  that 
the  insured  had  acquired  the  intemper- 
ate habits  attributed  to  him. 

INTERDICTION A  person  who  is  of 

full  age  or  an  emancipated  minor,  who 
is  in  an  habitual  state  of  imbecility, 
insanity  or  madness,  must  be  inter- 
dicted, even  though  he  has  lucid  inter- 
vals. 325  C.  C. 

Persons  who  commit  acts  of  prodi- 
gality, which  I  give  reason  to  fear  that 
they  will  dissipate  the  whole  of  their 
property  are  also  to  be  interdicted. 
326  C.  C. 

The  interdiction  of  drunkards  is 
provided  for  by  Q.  33  Vie.  c.  42  and 
43  Vic. 

The  curator  to  a  person  interdicted 
cannot  appeal  from  a  judgment,  until 
he  is  authorized  by  the  .judge,  or  the 
prothonotary,  on  the  advice  of  a  family 
council. 

In  such  case  the  Court  of  Appeal 
will  not  grant  leave  to  execute  a  judg- 
ment for  aliments,  notwithstanding  the 
appeal.  OlSment  &  Frances.  M.  Judg- 
ment rejecting  appeal,  26  September, 
1833.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ.  Reported  6 
Leg.  News  325. 

A  judgment  of  interdiction  which 
has  been  pronounced  by  the  Prothono- 
tary, is  subject  to  revision  by  the  Court 
only,  and  not  by  a  judge  in  chambers. 
Clement  &  Francis.  M.  Judgment  re- 
versing, 30  June,  1881.  Sir  A.  A.  Dorion, 
C.  J  ,  Monk,  Ramsay,  Cross,  Baby,  Jl 
Reported  5  Leg.  News  301.  1  Dec.  d'A. 
346. 

When  persons  assume  the  duties  of 
curator  to  an  interdicted  person  and 
the  control  of  his  property,  they  wUl 
be  responsible  for  their  administration. 
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and  accountable  as  if  they  had  been 
regularly  named  curator  to  the  inter- 
dict. 

Where  relatives  of  the  interdicted 
persona  make  an  act  d'accord  by  which 
they  agree  to  maintain  such  interdicted 
person  for  his  revenues,  which  are  not 
large,  nor  more  than  necessary  for  his 
support,  the  heirs  of  the  person  inter- 
dicted will  be  bound  thereby.  Corbeil 
&  St-Aubin  et  al..  M.  Judgment  rever- 
sing, 26  February,  J  884.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ. 

INTEREST  ON  MONEY. —The  dam- 
ages resulting  from  delay  in  the  pay- 
ment of  money  to  which  the  debtor  is 
liable  consist  only  of  interest  at  the 
rate  legally  agreed  upon  by  the  parties, 
or  in  the  absence  of  such  agreement  at 
the  rate  fixed  by  law.  These  damages 
are  due  without  the  creditor  being 
obliged  to  prove  any  loss. 

They  are  due  from  the  day  of  the 
default  only,  except  in  the  cases  where 
by  law  they  are  due  from  the  nature  of 
the  obligation. 

This  article  does  not  affect  the  spe- 
cial rules  applicable  to  bills  of  ex- 
change and  contracts  of  suretyship. 
1077  C.  C. 

Interest  accrued  from  capital  sums 
also  bears  interest  : 

1.  When  there  is  a  special  agree- 
ment to  that  effect ;  . 

2.  When  in  any  action  brought  such 
new  interest  is  specially  demanded  ; 

3.  When  a  tutor  has  received  or 
ought  to  have  received  interest  upon 
the  moneys  of  his  pupil,  and  has  failed 
to  invest  it  within  the  term  prescribed 
by  law.  1078  C.  C. 

The  mandator  has  a  direct  action 
against  his  mandatory  for  monies  col- 
lected and  not  paid  over,  and  the  man- 
dator is  not  obliged  to  resort  to  the 
actio  mandaii. 


In  the  absence  of  any  allegation  or 
proof  to  the  contrary,  the  act  of  a  man- 
datory in  collecting  money  for  his  prin- 
cipal, will  be  held  to  be  a  non-commer- 
cial act. 

The  prescription  of  thirty  years  ap- 
plies to  the  above  case  where  a  man- 
datory collected  monies  for  his  man- 
dator. 

The  mandator  will  be  entitled  to 
claim  both  principal  and  interest  from 
his  mandatory. 

Joseph  &  Philips.  M.  Judgment 
confirming,  22  March,  1875.  Dorion  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.  Rep.  19  J.  162. 

Loss  of  interest  may  be  a  measure  of 
damages.  Patrick  &  Compagnie  dcs 
Moulins  d  vapeur  de  Pierreville.  Q. 
Judgment  confirming,  7  Dec.  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Rarnsay, 
Cross,  JJ. 

The  Corporation  of  the  City  of  Mont- 
real, in  exacting  under  threat  of  exe- 
cution, the  assessment  imposed  by  an 
assessment  roll,  apparently  clothed 
with  all  legal  formalities,  but  which 
was  subsequently  set  aside  by  the 
Courts,  was  not  in  "  bad  faith  within 
the  meaning  of  Art  1049  C.  C,  (1)  and 
therefore  was  not  bound  to  pay  interest 
on  the  money  from  the  time  of  receiv- 
ing it,  but  only  from  the  date  of  the 
action  en  r£p£tition.'  Wilson  et  al.  & 
The  city  of  Montreal.  M.  Judgment 
confirming,  19  June,  1880.  Sir  A.  A. 
Dorion  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross  JJ.  Rep.  24  J.  222,  3  Leg.  News 
282. 

If  interest  does  not  run  by  the  con- 
tract, and  where  the  debt  is  only  pay- 
able on  demand,  and  there  is  no  de- 
mand before  action  brought,  and  the  de- 
fendant by  his  plea  confesses  judgment 


(1)  If  the  person  receiving  be  in  bad  faith 
he  is  bound  to  restore  the  suna  paid  or  thing 
received,  with  interest  and  profits  which  it 
ought  to  have  produced  from  the  time  of  re- 
ceiving it  or  from  the  time  that  his  had  faith 
began. 
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and  tenders  the  amount,  the  Plaintiff 
is  not  entitled  to  interest  or  costs. 
Dorion  &  Benoit.  M.  Judgment  rever- 
sing, 15  May,  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monli,  Eamsay,  Cross  JJ.  Ee- 
ported  2  Leg.  !News  171. 

Interest  is  the  measure  of  action.  So 
where  Samuel  S.  Campbell  gave  a  mort- 
gage for  $25000  to  Lucy  Jane  Stevens, 
his  wife,  for  the  price  of  the  stock  in 
trade  belonging  to  her  in  a  partnership 
which  had  existed  between  her  and 
one  Charles  Hagar,  including  from  $10,- 
000  to  $11,000  interest  on  said  price. 
Campbell,  subsequently,  gave  a  mort- 
gage on  the  same  property,  for  $15,000 
to  Walter  Bonnell,  which  mortgage, 
Bonnell  transferred  to  the  Appellant 
as  collateral  security  for  a  note  of  $26,- 
000,  discounted  on  the  same  day,  the 
bank  receiving  at  the  same  time  other 
collaterals  to  secure  the  payment  of 
the  note. 

Campbell  subsequently  gave  a  mort- 
gage to  Brackley  Shaw  for  $45,000. 

Lucy  Jane  Stevens  became  a  party 
to  the  deed  and  granted  to  Shaw  a 
priority  of  hypothec  over  her  own. 

The  action  is  by  the  Appellants  as 
creditors  under  the  transfer  of  the  hy- 
pothec from  Bonnell,  to  set  aside  and 
annul,  as  illegal  and  void,  the  hypo- 
thec by  Campbell  to  his  wife,  and  the 
priority  given  by  the  latter  to  Shaw. 

Held  ; — ^That  as  the  Appellant  had 
been  paid  the  full  amount  of  the  note 
of  $26,000  for  which  the  hypothec  of 
$15,000  had  been  transferred  as  colla- 
teral security  only,  the  Appellant  had 
no  interest  to  contest  the  hypothec 
given  by  the  latter  to  Shaw. 

The  other  questions  raised  were  not 
decided  by  the  Court. 

But  Dorion,  C.  J.,  held  the  hypothec 
given  by  Campbell  to  his  wife  was,  un- 
der the  circumstances,  a  transaction 
forbidden  between  husband  and  wife, 
and  therefore  null  and  void  ;  that  the 
transfer  by  Bonnell  to  the  Bank  of  an 
hypothec  to  secure   a  note  discounted 


on  the  same  day,  was  also  null  and  void, 
as  being  contrary  to  the  banking  act 
34  Vict.  c.  5,  s.  40,  which  forbids  banks 
to  advance  on  the  security  of  real 
estate.  The  Bank  of  Toronto  &  Per- 
kins et  al.  M.  Judgment  confirming,  ia 
April,  1881.  Sir  A.  A.  Dorion  C.  J. 
Monk,  Eamsay,  Cross,  Baby  JJ.  Eepi 
1  Dec.  d'A.  357. 

_  By  the  artifice  of  a  debtor  the  She- 
riff's oflicer  was   induced  to  take  in 
execution  and  sell  property  not  belong- 
ing to  the   debtor  and  part  of  which 
was  the  property  of  the  seizing  creditor. 
In  an  action  en  nulliti  de  d€cret,  it  was 
held  that  the  seizing  creditor  had  an 
interest  to  set  aside  the  sale  of  her  own 
property,  but  that  she  had  no  interest 
to  set  aside   what  had   been  illegally 
and  fraudulently  sold  in  her  suit.  Clark 
&  Ralph  et  al.  Q.  Judgment  confirm- 
ing, 6  May,  1886.    Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Eamsay,  Tessier.  Cross,  JJ. 
Eamsay,  J.  dissenting  thought  the  seiz- 
ing creditor  had  an    interest  to  set 
aside  a  sale  of  land  thus  wrongfully 
seized  and  sold. 

INTERLOCUTORY  JUDGMENT.-A  re- 
port of  Experts  is  no  bar  to  the  adduc- 
tion of  evidence  generally  in  the  case. 
Scott  et  al.  &  Payette.  M.  Judgment 
reversing,  22  Sep.  1879.  Sir  A.  A.  Do^ 
rion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Eeported  2-1  J.  141,  2  leg. 
News  335. 

INTERPRETATION  QF  DEED.— Where 

creditors  agree,  by  a  composition  deed 
(not  executed  under  the  Insolvent 
Act),  to  release  their  debtor  absolutely, 
and  the  deed  provides  that,  in  case  the 
debtor  go  or  be  foi'ced  into  insolvencj" 
under  the  Act,  the  claims  of  the  cred- 
itors should  revive  in  full,  but  that  the 
creditors  signing  the  deed  should  in 
that  case  enter  into  a  new  composition 
deed  under  the  Act,  such  creditors 
could  not  be  compelled,  in  case  of  sub- 
sequent insolvency  under  the  Act,  and 
the  execution  of  a  new  deed  of  compo- 
sition under  the  Act,  to  accept  a  com- 
position on  the  mere  balance  then  re- 
maining unpaid  to  them  of  the  original 
composition,  but,  on  the  contrary, 
would  be  entitled  to  rank  for  the  full 
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balance  unpaid  on  the  original  claims. 
Rafter  &  Morison.  M.  Judgment  con- 
firming, 21  Dec,  1878.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Dunkin, 
JJ.,  Dunkin,  J.  dis.  Kep.  23  J.  297. 

Donation  by  father  and  mother  to 
their  son.  In  the  deed  there  was  the 
following  stipulation  : 

"  En  ensuite  il  prendra  possession 
"  comme  il  sera  dit  ci-apres  et  alors  il 
''  I'ensemencera  et  la  cultivera  a  moi- 
"  tie,  d'apies  I'ordinaire  des  baux  a 
"  ferme,  les  parties  fournissant  moi- 
"  tie  de  la  semence,  les  grains  par- 
"  tages  au  minot,  les  foins  au  fourrage 
"  a  la  tasserie,  et  le  pacage  aussi  par 
"  moiti^, —  en  consequence  le  dona- 
■'  taire  laissera  aux  donateurs  leur  vie 
''  durante,  apres  les  dix  ans,  pendant 
"  lesquels  les  donateurs  se  reservent  a 
"  titre  de  constitut  et  precaire  la  jouis- 
"  sance  et  usufruit  de  cet  immeuble,  la 
"  moitie  de  tous  les  grains  et  legumes, 
"  foins  et  fourrages,  et  la  terre  sera 
''  aussi  alors  ensemencie  cCapr&s  les  ins- 
"  (ructions  des  donateurs,  et  le  pacage 
•'  sera  r6gl6  par  moitii  entre   les  par- 


The  only  question  of  importance 
raised  by  this  appeal  is  whether  the 
word  '•  le  pacage  aussi  par  moiti€"  and 
also  the  words  ''ei  le  pacage  sera  r6gl6 
par  moitii entre  les  parties"  should  be 
interpreted  to  mean  that  the  parties 
were  to  enjoy  and  use  fhe:  pacage  each 
for  a  half,  or  that  they  were  to  divide 
its  value.  The  Court  was  of  opinion 
that  the  deed  stipulated  a  common 
use  each  for  a  half  of  the  pasture  by 
the  parties,  as  it  should  be  determined 
between  them.  Delage  &  Delage.  M. 
Judgment  confirming,  22  March,  1886. 
Sir  A.  A.  Dorion,  C.  J.,  Eamsay,  Tessier 
Cross,  Baby,  J  J. 

During  the  community  existing  be- 
tween Sir  E.  P.  Tache,  a  considerable 
sum  was  expended  from  the  community 
on  houses,  propres  of  the  wife.  After 
the  death  of  Sir  E.  P.  Tache,  an  inven- 
tory of  the  community  was  made,  and 
the  amount  so  expended  was  esta- 
blished. Lady  Tache,  by  will  constitu- 
ted her  sons  her  universal  legatees, 
13 


and  left  special  legacies  to  her  five 
daughters,  on  condition  that  they 
should  renounce  to  their  share  in  the 
succession.  Fourteen  years  later.  Lady 
Tache  made  a  codicil  by  which  she  left 
her  savings  (meaning  her  savings  after 
the  death  of  her  husband)  "  apres  le 
reglement  des  dettes  de  succession  " 
to  be  divided  equally  between  her 
daughters. 

Held  : — 1.  That  the  sum  expended 
from  the  monies  of  the  community  on 
the  propres  of  the  wife  was,  under  C.  C. 
1304,  a  charge  on  the  wife's  share  of 
the  community,  but  the  sons  being 
made  universal  legatees  by  the  will, 
the  effect  was  to  make  them  creditors 
and  debtors  of  the  sum  in  question, 
and  the  obligation  was  extinguished  by 
confusion. 

2.  That  the  codicil  did  not  revive  the 
claim  of  the  community  against  the 
wife's  share  for  the  expenditure  on  the 
progres,  as  a  debt  due  to  the  universal 
legatees.  In  referring  to  the  "  rdgle- 
ment  des  dettes  de  succession  "  in  the 
codicil,  the  wife  meant  to  include  only 
such  debts  as  she  had  contracted  per- 
sonally after  the  husband's  death. 

Held  :  (by  Eamsay  &  Baby,  JJ.  diss), 
1.  that  the  bequest  by  the  codicil  was 
of  certain  economies  made  by  the  tes- 
tatrix, and  that  as  she  only  possessed 
her  share  of  the  community  formerlj"- 
existing  between  her  and  her  husband 
less  the  recompenses  with  which  such 
share  was  chargeable  by  law,  no  portion 
of  such  recompense  could  be  an  econo- 
my of  the  testatrix.  2.  That  there  was 
no  confusion  of  the  qualities  of  debtor 
and  creditor  in  the  persons  of  the  sons 
as  regards  the  amount  in  question  for 
there  was  no  debt  and  no  credit  to  be 
confused.  TachS  et  al.  &  TacM.  Q. 
Judgment  confirming,  5  February, 
1886.  Monk,  Tessier,  Cross,  Baby,  JJ. ' 
Eamsay,  Baljy,  JJ.  dissenting.  Eep.  12 
Q.  L.  E.  45,  14  Eev.  Leg.  257.  9  Leg. 
News  338. 

Lorsqu'il  a  ete  stipule  que  I'une  des 
partie  pourra  construire  certains  tra- 
vaux  sous  la  reserve  qu'au  bout  de 
vingt  ans,  et  apres  un  avis  de  six  mois 
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donne  dans  les  douze  mois  qui  precede- 
ront  I'expiration  de  la  vingtieme  annee, 
I'autre  partie  pourra  s'approprier  les 
travaux  alors  faits  en  en  payanfc  la  va- 
leur,  apres  estimation  par  arbitres, — le 
defaut  par  la  premiere  partie  de  nom- 
mer  son  arbitre  pour  proceder  a  reva- 
luation susdite,  apres  avis  donne  en 
temps  opportun,  ne  peut  autoriser 
I'autre  partie  a  proceder  seule,  par  son 
arbitre,  a  la  dite  estimation. 

Telle  estimation  faite  par  une  seule 
partie  ne  peut  lier  I'autre  partie,  qui 
n'a  pas  concouru,  ainsi  qu'elle  etait  en 
droit  de  le  faire. 


Dans  ces  circonstances,  le  montant 
fixe  par  I'arbitre  comme  etant  la  valeur 
des  travaux,  constructions,  etc.,  que 
pouvaient  acquerir  I'une  des  parties, 
apres  vingt  ans,  ne  peut  etre  oflfert  a 
I'autre  partie  de  maniere  a  permettre 
a  celle-la  de  s'emparer  des  dits  travaux, 
constructions,  etc.  La  Corporation  de 
Quebec  &  La  Cie  du  ehemin  de  fer  des 
rues  de  Quebec.  Q.  .Judgment  modified 
so  as  to  reserve  the  Appellants  right 
to  sue  again,  6  May,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Ramsay,  Baby,  JJ.,  dissented 
as  to  the  sufficiency  of  the  notice  given 
by  the  Corporation  ;  the  majority  of 
the  Court  having  held  :  that  the  stipu- 
lation that  the  Corporation  of  Quebec 
"  at  the  expiration  of  twenty  years  " 
may,  after  a  notice  of  six  months  to 
the  said  company,  to  be  given  within 
the  twelve  months  immediately  pre- 
ceding the  expiration  of  the  said 
twenty  years,  assume  the  ownership  of 
the  said  railway,  &c.,  is  sufficiently 
complied  with  by  a  notice  given  within 
the  last  year,  but  so  late  as  not  to  allow 
six  months  to  elapse  without  running 
into  the  twenty-first  year. 

One  Dulac  being  indebted  to  the 
Appellant  procured  lor  him  from  one 
Fortier  an  obligation  as  if  Fortier  was 
personally  the  debtor  of  the  Appellant. 
Dulac  having  afterwards  paid  Appellant 
the  latter  transferred  him  Fortier's 
obUgation,  and  he  (Dulac)  transferred 
his  to  the  Respondent,  who  brought 
suit  and  recovered  judgment  for  the 


amount  of  the  same  against  the  Appel- 
lant. 

Jleld  : — That  under  the  circumstan- 
ces the  Respondent  had  no  action 
against  the  Appellant  for  the  amount 
of  the  transfer,  even  if  he  obtained  it 
for  value,  his  action,  if  any  he  had, 
being  against  Fortier  or  Dulac.  Boy  & 
Lepage.  Q.  Judgment  reversing,  8  Oc- 
tober, 1885.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Eep. 
11  Q.  L.  R.  204,  14  Rev.  Leg.  61. 

Conventions  vagues  ou  non  fonnelle- 
ment  arretees.  Le  silence  a  cet  egard 
equivaut-il  a  un  acquiescement?— 
Quantum  meruit.  The  St  Lawrence 
Steam  Navigation  Co.  &  Lamay.  M. 
Judgment  confirming,  25  November, 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  JJ.  Rep.  29  J.  293. 

Bezendine  &  Denis.  M.  Judgment 
confirming,  3  Feb.,  1879.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

INTERVENTION.—?;.  Actioit— Gaedies 
— Insolvency. 

Every  person  interested  in  the  event 
of  a  pending  suit  is  entitled  to  be  ad- 
mitted a  party  thereto,  in  order  to 
maintain  his  rights.  154  C.  C.  P. 

Case  en  d&,ibir4. — The  draft  of  judg- 
ment in  a  case,  as  paraphed  by  the 
judge,  is  the  true  record  of  such  judg- 
ment, and  cannot  be  contradicted  by 
oral  testimony  offered  in  support  of  a 
requite  civile  attacking  the  correctness 
of  the  entries  thereon  so  paraphed  by 
the  judge. 

A  judgment  so  recorded  cannot  be 
set  aside  on  a  requite  civile  by  another 
judge  of  the  same  Court,  on  the  ground 
of  error  in  such  record. 

According  to  the  evidence,  there 
was  really  no  error  in  the  present  ins- 
tance. Holmes  &  Carter.  M.  Judgment 
confirming,  21  September  1878.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross  J J. 

INVENTORY— w.  Partagk. 


JOINT  &  SEVERAL — An  exception 
dilaioire  will  not  be  maintained  which 
demands  that  the  action  against  a  joint 
and  several  debtors  shall  be  suspended 
until  the  Plaintifl  has  put  all  the  other 
joint  and  several  debtors  into  the  case. 
Boss  &  Ross.  Q.  Judgment  reversing, 
7  May,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk 
J.  dis.  Eep.  14  Eev.  Leg.  1. 

Where  the  judgment  creditor  of  a 
joint  and  several  debt,  abandons  his  re- 
course against  one  of  the  joint  and 
several  debtors,  under  reservation  of 
aU  his  claims  against  the  other  parties, 
he  does  not  renounce  his  right  to  exe- 
cute his  judgment  for  the  whole  amount, 
and  the  opposition  of  one  of  the  other 
debtors  will  be  dismissed.  Whitfield  & 
The  Merchants  Bank  of  Canada.  M. 
Judgment  con^rming,  21  May,  1884. 
Monk,  Eamsay,  Cross,  Baby,  JJ. 


JOINT  ADVENTURE. 

Partnership. 


•  V.    AOCOUNT- 


JOINT-STOCK  CO.  — w.  Coepokations. 

The  production  of  a  certificate  of  the 
Secretary  of  a  joint  stock  company  that 
the  Defendant  had  subscribed  five 
shares  of  the  company  is  prima  facie 
evidence  of  the  fact,  under  the  terms 
of  the  statute  37  Vic.  c.  94,  Sec.  5.  The 
Stadacona  Fire  Insurance  Co.  &  Caba 
na.  M.  Judgment  reversing,  6  March, 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross  JJ.  Monk,  Tes- 
sier,  JJ.,  dissenting.  Eeported  2  Deo. 
d'A.  380. 

Transfer  of  shares Mandamus  by  a 

party  pretending  to  hold  shares  in  joint 
stock  to  compel  the  company  to  trans- 
fer said  shares  to  Petitioner's  name. 

Held,  that  the  company  could  not 
be  compelled  to  make  good  a  subscrip- 


tion of  stock  which  had  not  been  ac- 
cepted by  the  subscriber  in  its  books, 
according  to  the'  Incorporation  and  by- 
laws of  the  Company  until  the  whole 
capital  stock  had  been  distributed  to 
others.  Hart  &  The  Montreal  Manu- 
facturing Company.  M.  Judgment  con- 
firming, 14  Dec.  1878.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross, 
JJ. 

A  purchaser  subsequently  to  incor- 
poration, of  shares  subscribed  prior 
to  incorporation,  and  who  has  paid  a 
call  after  his  purchase,  is  estopped 
from  contesting  the  validity  of  the 
original  subscription.  Macdougall  et  al 
&  The  Union  Navigation  Co.  M.  Judg- 
ment confirming,  16  March,  1877. 
Monk,  Sanborn,  Tessier,  JJ.  Eep.  21 
J..  63. 

Shareholder Where  a  person  has 

subscribed  for  shares  in  the  capital 
stock  of  a  company  which  is  being 
organized,  and  has  assumed  the  posi- 
tion of  a  shareholder,  and  has  paid  a 
portion  of  the  calls  made  from  time  to 
time  on  stock,  he  cannot  set  up  alleged 
irregularities  in  the  original  organiza- 
tion of  the  company  as  a  valid  reason 
for  avoiding  payment  of  the  remainder 
of  the  calls.  The  Windsor  Hotel  Co.  & 
Leivis  et  al.  M.  Judgment  reversing, 
29  Sep.,  1881.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  Baby 
JJ.  Eep.  26  J.  29,  4  Leg.  News  331. 

Those  persons  only  who  are  mention- 
ed in  the  letters  patent  incorporating 
the  company  as  shareholders  and  pro- 
moters prior  to  that  time  if  not  men- 
tioned therein  are  not  liable  as  contri- 
butories.  Rascony  &  La  Compagnie  de 
Navigation  Union.  M.  Judgment  revers- 
ing, 18  Sep.  1878.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Eep. 
24  J.  133.  1  Leg.  News  494. 

Action  for  calls. — An  agreement  be- 
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tween  a  promoter  of  a  company  and  a 
subscriber  for  shares,  that  the  latter 
shall  pay  for  his  stock  in  services,  will 
not  bind  the  company. 

Even  if  the  shares  of  those  who  sub- 
scribed before  the  respondent  were 
reduced,  without  his  knowledge,  after 
he  subscribed,  yet  if  he,  after  obtaining 
knowledge  of  that  fact,  did  not  imme- 
diately repudiate  his  stock,  but,  on  the 
contrary,  paid  a  first  instalment  there- 
on, and  took  an  active  part,  both  as 
solicitor  and  shareholder,  in  promoting 
the  aflTairs  of  the  company,  he  will  be 
liable  to  pay  the  calls  on  the  stock  held 
by  him  as  they  are  made  by  the  Direc- 
tors. The  National  Insurance  &  Hation. 
M.  Judgment  reversing,  21  June,  1879, 
Dorion  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross  JJ.,  Eep.  24  J.  26,  2  Leg.  News 
238. 

It  is  no  answer  to  an  action  for  calls, 
on  subscribed  stock  of  a  joint-stock 
company  to  say  that  the  Defendant 
was  given  to  undertand  by  those  who 
soUicited  him  to  become  a  share-holder 
that  he  would  pay  for  his  stock  in  sup- 
plies to  the  company.  Christin  &  The 
Union  Navigation  Co.  M.  Judgment 
confirming,  20  November  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tes- 
sier, Cross  J  J. 

Action  for  calls A  bank  took   150 

shares  of  stock  of  the  nominal  value  of 
$100  per  share,  on  which  45  per  cent 
was  paid  up,  as  collateral  security  for 
advances.  Held,  the  Bank  was  not  res- 
ponsible for  calls  on  shares  so  held. 
The  Jiailway  &  Neiospaper  Advertising 
Co.  &  The  Molsons  Bank.  M.  Judg- 
m^t  confirming,  14  .June,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Sicotte,  Eam- 
say, Tessier,  -JJ.  Eep.  2  Leg.  News  207. 

Where  a  share-holder  has  transferred 
stock  not  fully  paid  to  a  solvent  party, 
all  the  calls  then  due  being  paid,  and 
the  transfer  has  been  acquiesced  in  by 
the  company,  the  original  stock-holder 
cannot  afterwards  be  called  upon  to 
make  good  the  remainining  calls.  Ross 
et  al  &  Baribault.  Q.  Judgment  con- 
firming, 7  May,  1888.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Baby,  JJ. 


Une  compagnie  constituee  en  corpo- 
ration ne  peut,  a  moins  d'y  etre  autori- 
see  par  sa  charts,  ou  par  une  loi  spe- 
ciale,  ni  racheter  ses  actions,  ni  reduire 
son  capital,  ni  accepter  les  remises 
d'aotions  [surrenders)  que  lui  font  ses 
actionnaires,  de  maniere  a  les  liberer 
tous,  ou  en  partie,  de  leur  responsabi- 
lite  vis-a-vis  de  la  compagnie  ;  que  tou- 
tes  ces  operations  sont  radioalement 
nuUes,  ulird  vires,  et  ne  dechargent  pas 
les  actionnaires  de  I'obligation  de  payer 
le  montant  de  leurs  actions. 

Dans  I'espece,  il  n'etait  pas  neces- 
saire  de  mettre  en  cause  Golf,  le  ces- 
sionnaire  du  defendeur  intime.  Boss  et 
at.  &  Dusahlon.  Q.  Judgment  reversing, 
8  October,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Baby,  JJ.  Eep.  10  Q.  L. 
E.  74. 

Les  syndics-conjoints  de  1' Assurance 
Agricole  du  Canada  ont  ete  duement 
nommes  en  vertu  du  chapitre  38  de 
I'Acte  41  Vict.,  (Can.)  et  quilssontre- 
vetus  de  tous  les  pouvoirs  appartenant 
a  des  syndics  oflSciels,  de  meme  que 
s'ils  avaient  ete  nommes  en  vertu  de 
Facte  de  faillite  de  1875  et  ses  amen- 
dements. 

En  I'absence  de  dispositions  specia- 
les,  le  fait  qu'un  avis  contenant  les  de- 
mandes  de  versement,  a  ete  mis  a  la 
poste  a  I'adresse  des  actionnaires,  sera 
une  preuve  suflBsante  de  la  demande 
de  ces  versements.  Ross  et  al.  &  Con- 
verse. M.  Judgment  reversing,  25  Jan., 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  JJ.  Eep.  6  Leg.  News  67. 

Eespondent  was  sued  for  the  amount 
of  his  subscription  to  the  stock  of  a 
company  to  be  formed.  The  under- 
taking was  in  this  form  : 

"  The  undersigned  hereby  respecti- 
"  vely  agree  to  take  the  number  of  sha- 
"  res  of  one  hundred  dollars  each  in  the 
"  capital  stock  of  a  company  to  be 
"  formed,  under  the  name  of  the  Ma- 
"  gog  Textile  &  Print  Company,  herein 
"  below  set  after  our  names  respectivelfj  ;> 
"  and  to  pay  the  amount  of  all  calls 
"  thereon,  at  the  office  of  the  company 
«  in  Montreal,  at  such  times  as  the 
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"  Provisional  Directors  or  the  Directors 
"  of  the  company  when  incorporated 
"  may  direct." 

In  the  subsequent  proceedings,  the 
promoters  of  this  company,  excluded 
Respondent,  were  themselves  consti- 
tuted the  company  "  with  all  others 
who  may  become  share  holders  "  ;  and 
they  made  different  arrangements  of 
an  important  kind  affecting  the  capital 
of  the  company  without  the  privity  or 
consent  of  Respondent.  Held,  that  the 
Eespondent  was  not  obliged  to  take 
the  stock  at  the  suit  ot  the  company, 
subsequently  fornaed,  under  the  above 
undertaking.  The  Magog  Textile  and 
Print  Company  &  Dohell.  Q.  Judgment 
confirming,  7  October,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Baby,  JJ.  Rep.  9  Leg.  News  348. 

Les  directeurs  d'une  compagnie  in- 
corporee  n'ont  pas,  encore  que  Facte 
d'incorporation  permette  d'augmenter 
le  capital  autorise,  le  pouvoir  de  decre- 
ter  telle  augmentation  du  capital  pii- 
mitif,  s'U  est  prouve  que,  dans  I'espece, 
le  pont  de  la  compagnie  est  en  bon 
ordre  at  n'a  besoin  d'auoune  repara- 
tion, si  une  somme  assez  considei-able 
d'argent  est  en  caisse,  toutes  dettes 
payees,  at  si  telle  augmentation  n'est 
faite  que  pour  permettre  aux  directeurs 
la  direction  des  affaires  de  la  Compa- 
gnie. Perreault  et  al.  &  Milot  et  al. 
Q.  Judgment  confirming,  6  May,  1886. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rap.  14  Rev.  Leg. 
417. 

Powers  of — As  the  transaction  in 
question  was  for  the  purpose  of  carry- 
ing out  the  objects  of  the  society  in 
strict  accordance  with  its  views,  it  was 
not  ultra  vires,  Compagnie  du  Cap  Gi- 
braltar &  Hughes.  Judgment  confirm- 
ing by  the  Supreme  Court,  23  June, 
1884.  Sir  W.  J.  Ritchie,  C.  J.,  Strong, 
Fourniar,  Henry,  Gwynna,  JJ.  Strong, 
G-wynne,  JJ.,  dissenting.  Rep.  11  Sup. 
Court  Rep.  537. 

The  Appellant  signed  an  undertak- 
ing to  take  stock  in  a  company  to  be 
incorporated  by  Letters  Patent  under 
Q.  31  Vict.  c.  25,  but  was  not  a  peti- 


tioner for  the  Letters  Patent,  nor  was 
his  name  included  in  list  of  intending 
shareholders  in  the  schedule  sent  to 
the  Provincial  Secretary  with  the  peti- 
tion. The  Appelant's  name  was  not 
mentioned  in  the  Letters  Patent  incor- 
porating the  company,  nor  did  he  be- 
come a  shareholder  at  any  time  after 
its  incorporation. 

Held.  1st.  That  the  Appellant  never 
became  a  shareholder  of  the  company, 
and  could  not  be  held  for  calls  on  stock. 

2nd.  The  Union  Navigation  Co.  & 
Couillard  (7  R.  L.  215  &  21  J.  71.)  and 
Rascony  &  the  same  Co.  (1  Leg.  News, 
494  &  24  J.  J  33.)  followed  and  approv- 
ed. McDougall  et  al.  &  the  same  Co. 
(21  J.  63.)  distinguished. 

3rd.  (Per  Tessier,  J.) — That  a  sub- 
scription to  stock  in  a  company  to  be 
incorporated  is  a  mare  proposition  and 
not  a  binding  promise  to  take  and  pay. 

4th.  (Par  Ramsay,  J,) — That  under 
the  terms  of  the  Statute  31,  Vict.,  Q. 
c.  25,  the  only  persons  who  are  share- 
holders in  a  company  incorporated 
thereunder  are  those  named  in  the 
Letters-Patent  as  such,  and  those  who 
become  members  after  incorporation. 
Arless  &  Belmont  Manufacturing  Co. 
M.  Judgment  reversing,  21  May,  1885. 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Cross,  J.,  dissenting.  Rep.  M.  L. 
R.  1  Q.  B.  340.  4  Dae.  d'A.  233. 

JUDGE. — Assistant A  case,  in  which 

two  of  the  regular  judges  in  appeal 
were  disqualified,  one  as  being  a  party 
to  the  suit,  and  the  other  owing  to  re- 
lation-ship within  the  prohibited  degree, 
was  heard  before  four  judges,  that  is 
before  two  of  the  regular  judges  of  the 
Court  and  two  judges  a  I  hoc.  There 
was  a  difference  of  opinion,  and  the 
Court  stood  equally  divided  and  a  re- 
hearing was  ordered.  In  the  meantime 
one  of  the  disqualified  judges  resigned 
and  the  permanent  judge  was  appoint- 
ed in  his  place.  The  other  disqualified 
judge  obtained  leave  of  absence  and  his 
place  was  filled  by  an  assistant  judge. 
The  question  then  arose  as  to  the 
judges  by  whom  the  re-hearing  was  to 
take  place,  and  first  whether  the  judges 
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ad  hoe  who  had  been  seized  of  the  case 
should  sit.  It  was  unanimously  held 
that  the  two  judges  ad  hoc  who  had 
been  seized  of  the  case  should  sit.  The 
Mayor  &c.  of  Montreal  &  Brummond. 
M.  Judgment  17  March,  1874.  Tasche- 
reau,  Ramsay,  Sanborn,  Loranger,  JJ. 
And  the  Court  having  reassembled  to 
try  the  case  Taschereau,  Ramsay,  San- 
born, Mackay,  Torrance,  JJ.,  it  was  sug- 
gested by  Ramsay,  J.,  that  when  a  fifth 
judge  was  required  to  iill  a  vacancy, 
this  complication  not  having  been  con- 
templated, the  fifth  judge  had  to  be 
selected  from  the  Superior  Court.  But 
the  majority  of  the  Court  held  that 
Ramsay,  J.,  sat  to  complete  the  Court 
in  virtue  of  his  oommifsion  as  a  regu- 
lar judge  of  the  Court.  Ramsay  &  Mac- 
kay, JJ.,  dis.  Kep.  18  J.  76.  5  Rev.  Leg. 
298. 

JUDGMENT. — V.  Albie^ts.  Intekloou- 

TOEY. 

Security   for    costs  in   appeal A 

party  obtaining  leave  to  appeal  from 
an  interlocutory  judgment,  forfeits  such 
right  if  the  security  by  law  required  be 
not  given  within  the  delay  fixed  by  the 
Court.  Buneau  &  McCaffrey,  Q.  Judg- 
ment reversing,  8  June  J  881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  7  Q.  L.  R.  364.  1  Dec. 
d'A.  313,  11  R.  Leg.  253. 

Non  obstante  veredicto Under  the 

article  423  of  the  Code  of  Civil  Proce- 
dure, as  amended  by  the  35th  Vict., 
ch.  4,  and  article  424  of  same  Code,  all 
motions  for  new  trial,  for  judgment  non 
obstante  veredicto,  and  in  arrest  of 
judgment  must  be  made  before  three 
judges  sitting  in  Review,  and  not  in 
the  Superior  Court. 

Insufficiency  and  illegality  of  evid- 
ence are  not  grounds  for  a  motion  in 
arrest  of  judgment.  Fletcher  &  The 
Mutual  Fire  Insurance  Co.  for  Stan- 
stead  &  Sherbrooke.  M.  Judgment  re- 
versing, 25  Jan.  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby  JJ. 
Rep.  1  Dec.  d'A.  177. 

Final A  judgment   dismissing  an 

inscription  en  faux  is  not  a  final  judg- 
ment in  the   case,   and  consequently 


leave  to  appeal  from  it  to  the  Privy 
Council  will  not  be  granted  by  the 
Court  of  Queen's  Bench.  Darling  & 
Templeton.  M.  Judgment,  15  Feb.  1875. 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ.  Rep.  19  J.  105. 

Ultra  petita — A  person  employed  to 
repair  railway  carriages  by  changing 
them  from  platform  trucks  into 
passenger  cars,  cannot,  being  unpaid 
for  his  work,  revendicate  the  cars 
so  transformed  as  his  property. 

And  having  alleged  they  were  his 
property,  and  demanding  to  be  paid 
the  value  of  the  cars  he  cannot  recover 
the  value  of  the  work  which  is  not 
alleged  nor  prayed  for.  SenScal  & 
Peters.  M.  Judgment  reversing,  22 
Sep.  1 874.  Monk,  Taschereau,  Bamsay, 
Sanborn,  Sicotte,  JJ.  Rep.  7  Rev.  Leg. 
308. 

New  Trial An  appeal  does  not  lie 

to  the  Privy  Council  from  a  judgment 
of  the  Queen's  Bench  ordering  a  new 
trial.  The  South  Eastern  Railway  Com- 
pany &  Lambhin.  M.  Judgment,  15 
June,  1877.  Dorion  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ.  Rep.  22  J. 
21. 

The  Privy  Council  granted  special 
leave  to  Appeal,  and  reversed  the  judg- 
ment of  the  Queen's  Bench. 

Clerical  error A  mere  clerical  error 

in  a  judgment  which  does  not  alter  the 
dispositive,  but  only  affects  the  narra- 
tive, will  be  corrected  on  application, 
even  after  the  judgment  is  entered  up 
in  the  register.  So  where  the  judgment 
by  error  stated  that  leave  to  appeal 
was  granted  by  the  ■  consent  of  the 
opposite  party,  it  will  be  amended  by 
striking  out  such  words,  and  substitu- 
ting words  to  negative  such  consent. 
Goldring  &  Barik  of  Eochelaga.  M. 
Judgment,  12  December,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  J  J.  Reported  2  Leg.  News  410.. 

Error  i«--Where  by  error  the  Defend- 
ants were  condemned  jointly  instead 
of  jointly  and  severally,  the  Court  will 
not  amend  the  judgment  for  it  is  a 
question  of  law  whether  the  condemn- 
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ation  should  be  joint  or  joint  and 
several.  The  remedy  is  by  Appeal. 
The  Exchange  Bank  &  Lord  et  al.  M. 
Judgment  refusing  motion,  17  Dec, 
1883.  Sir  A.  A.  Dorin,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ. 

Petition  to  revise.  —  Errors  in  the 
printed  factum  of  an  appeal  will  not 
justify  a  requete  civile.  Hampson  & 
Thomson.  M.  Judgment  14  June,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Kep.  2  Leg.  News 
206. 

JUDGMENT  TO  ACCOUNT.— u.  Plead- 
ing AND  PkAOTICE. 

JUDICIAL  ADVISER.— A  judicial  ad- 
viser is  given  to  those  who,  without 
being  absolutely  insane  or  prodigal, 
are  nevertheless  of  weak  intellect  or 
so  inclined  to  prodigality  as  to  give 
reason  tofear  they  will  dissipate  their 
property  or  seriously  impair  their 
fortune.  349  C.  C. 

Judicial  advisers  are  given  by  those 
who  have  power  to  interdict,  on  the  de- 
mand of  any  person  who  has  a  right  to 
demand  interdiction,  and  with  the 
same  formalities.  Such  demand  may 
also  be  made  by  the  party  himself.  350 
C.C. 

If  the  powers  of  the  judicial  adviser 
be  not  defined  by  the  judgment  the 
person  to  whom  he  is  appointed  is  pro- 
hibited from  pleading,  transacting,  bor- 
rowing, receiving  moveable  capital  and 
giving  a  discharge  therefor,  as  also  from 
aUenating  or  hypothecating  His  pro- 
perty without  the  assistance  of  such 
adviser.  The  prohibition  can  only  be 
removed  in  the  same  manner  that  the 
appointment  has  been  made.  351   C.  C. 

If  the  demand  for  interdiction  be 
rejected,  the  Court  may,  if  circum- 
stances require  it,  appoint  a  judicial 
adviser  to  the  Defendant.  C.  C.  331. 

the   appointment  of  an    adviser 

takes  effect  from  the  day  of  the  jugd- 

ment,    notwithstanding    the    Appeal. 

*  the  acts  done  by  any  one  to  whom 

an  adviser  has  been  given,  without  the 
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assistance  of  such  adviser  are  null,  if 
injurious  to  him,  in  the  same  manner 
as  those  of  minors  and  of  persons  in- 
terdicted for  prodigality,  according  to 
article  987.  C.  C.  334. 

The  appointment  of  a  judicial  adviser 
does  not  necessitate  a  rejorise  d'insiance 
because  it  does  not  change  the  status 
of  the  party.  Rolland  &  Michaud.  M. 
Judgment  2  March,  1876.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 

Where  a  person  had  verbally  express- 
ed the  intention  to'make  a  donation,  and 
subsequently  when  afflicted  with 
softening  of  the  brain  and  being  of 
feeble  intelligence,  with  the  assistance 
of  a  judicial  counsel,  made  the  dona- 
tion, it  will  be  held  valid.  Brault  & 
Brault.  M.  Judgment  confirming,  27 
Sep.,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross  JJ. 
Monk  J.  dis.  Eep.  1  Leg.  News  495. 

JURISDICTION.-The  Court  of  Queen's 
Bench  has  no  revisory  power,  except 
by  way  of  appeal,  over  the  proceedings 
of  the  Superior  Court,  and  it  cannot, 
on  an  application  for  habeas  corpus, 
examine  into  proceedings  of  the  Su- 
perior Court  in  order  to  see  whether  a 
warrant  committing  a  person  to  jail  for 
rebellion  ci  la  justice  in  a  civil  suit,  re- 
quires him  to  pay,  in  order  to  get  his 
discharge,  a  sum  greater  than  he  was 
condemned  to  pay  by  a  judgment  of 
the  Superior  Court.  Ex  parte  Pollock, 
Petitioner  for  Habeas  Corpus.  M.  Judg- 
ment rejecting  petition,  22  November, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby  JJ.  Sir  A.  A.  Do- 
rion, C.  J.  dissenting.  Eeported  5  Leg. 
News  293,  2  Dec.  d'A.  60. 

A  writ  of  Habeas  Corpus  will  not  be 
granted  to  liberate  a  pi-isoner  charged 
with  process  in  a  civil  suit,  even  though 
the  writ  of  execution  in  virtue  of  which 
he  was  arrested  appear  to  be  irregular, 
if  it  is  within  the  scope  of  the  jurisdic- 
tion of  the  Court  from  which  it  issued, 
Exp.  Healey.  M.  Judgment  in  Cham- 
bers, Feb.  1878.  Monk  J.  Rep.  22  J, 
138. 

To  permit  of  a  defendant  being  sued 
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in  a  district  other  than,  that  of  his  do- 
micile, under  articles?  C.  P.,  the  cause 
of  action  must  have  arisen  in  one  dis- 
trict. Tf  it  arose  in  different  districts, 
the  ordinary  rules  of  summons  prevail. 
Faucher  &  Brown.  M.  Judgment 
confirming,  22  November,  1881.  Sir  A. 
A.  Dorion,  C.  J..  Ramsay,  Tessier,  Cross, 
Baby  JJ.  Reported  2  Dec.  d'A.  168. 

An  objection  to  the  local  jurisdiction 
if  not  pleaded,  will  be  held  to  have 
been  waived.  Gray  &  Dubuc.  Q.  Judg- 
ment confirming,  5  Sep.  1876.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier  JJ.  Rep.  2  Q.  L.  K.  234. 

The  cause  of  action  for  goods  sold  by 
sample  at  lie  Verte,  District  of  Kamou- 
raska  subject  to  the  ratification  of  the 
principal  at  Montreal,  ratified  by  him 
there,  and  goods  forwarded  thence  to  de- 
fendant at  lie  Verte,arose  in  the  district 
of  Kamouraska.  Gault  et  al.  &  Ber- 
trand.  M.  Judgment  confirming,  22 
November,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Ram?ay,  Cross,  Baby  JJ.  Reported 
25  J.  340. 

La  Cour  Superieure  a  juridiction 
pour  connaitre  d'une  poursuite,  pour 
le  recouvrement  d'une  somme  exce- 
dant  $200,  pour  trava'ux  faits  pour  une 
corporation  municipale  sur  des  che- 
mins  aux  Irais  du  proprietaire,  et  ce, 
nonobstant  les  articles  398,  401,  951  et 
1042  C.  M.  Ross  &  Corporation  of  Ste 
Clotilde.  Q.  Judgment  confirming  8 
May,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Kep. 
11  R.  Leg.  520. 

Where  damages  are  the  ground  of 
action,  and  the  facts  occurred  in  two 
districts,  the  Defendant  can  only  be 
sued  in  the  district  of  his  own  domicile, 
Qr  where  he  is  served  personally.  So 
where  Defendant  began  a  prosecution 
against  Plaintiff  by  accusing  him  of 
theft  before  the  police  magistrate,  at 
Montreal,  and  a  warrant  was  issued  and 
Plaintiff  was  arrested  in  the  district  of 
Iberville,  service  on  the  Defendant  in 
the  district  of  Bedford,  where  he 
resides,  summoning  him  to  answer  an 
action  of  damages  in  the  district  of 
Montreal  for  the  above   criminal  pro- 


ceedings is  insufficient.  Bolduc  &  Ar- 
chambauU.  M.  Judgment  reversing  24 
March,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Ram- 
say, J.,  dissenting  thought  that  the 
service  was  sufficient,  that  the  cause  of 
action  was  the  complaint  which  was 
made  in  Montreal,  and  that  the  other 
proceedings  were  merely  accessory  and 
incidental.  Rep.  2  Dec.  d'A.  110. 

A  foreign  corporation  may  be  sued  at 
at  any  place  in  Lower  Canada  where  it 
has  an  office  for  the  transaction  of  bu- 
siness. So  where  a  foreign  corporation 
had  an  office  for  the  sale  of  sleeping  car 
tickets,  at  Montreal,  the  company  was 
rightly  impleaded  in  an  action  for  da- 
mages for  unlawfully  expelling  the 
Plaintiff,  holder  of  a  sleeping  car  ticket 
issued  by  the  company,  from  one  of 
their  sleeping  cars,  and  thus  compelling 
him  to  travel  to  Montreal  without  the 
accommodation  to  which  he  was  enti- 
tled. The  New  York  Central  Sleeping 
Car  Co.  &  Donovan.  M.  Judgment  con- 
firming, 27  May,  1882. 

Prothonotary,  interdiction A  judg- 
ment of  interdiction  which  has  been 
pronounced  by  the  Prothonotary,  is 
subject  to  revision  by  the  Court  only, 
and  not  by  a  judge  in  chambers.  Cle- 
ment &  Francis.  M.Judgment  reversing,  ; 
.30  June,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Eep. 
5  Leg.  News  301.  1  Dec.  d'A.  346. 

In   Chambers A   tierce  opposition 

addressed  to  the  Court  was  presented 
to  a  judge  in  chambers,  and  was  dis- 
missed for  the  following  reasons  :  "  lo 
parce  qu'elle  est  adressee  a  un  juge  en 
chambre  ;  2o  parce  que  le  juge  en 
chambre  n'a  pas  juridiction  pour  de- 
charger  un  sequestre  ;  3o  parce  que  le 
tiers-opposant  invoque  pour  la  revoca- 
tion du  sequestre  des  droits  de  proprie- 
te  sur  lesquels  un  juge  en  chambre  ne 
peut  se  prononcer  ;  4o  parce  que  le  fait 
qu'un  tiers  pretend  etre  le  proprietaire 
de  droits  a  des  mines  dont  la  posses- 
sion est  deja  en  contestation  entre  la 
Demanderesse  et  la  Defenderesse  rend 
leur  sequestration  plus  necessaire  qu'elle 
ne  I'etait  auparavant."  Doran  &  Th6 
Canada  Gold  Mining  Co.  Q.  Judgment 
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confirming,  4  May,  1883.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Eamsay,  Cross,  Baby, 
JJ. 

An  action  to  resiliate  a  lease  should 
be  brought  before  the  Superior  Court 
or  before  the  Circuit  Court  as  the 
amount  claimed  by  the  action,  for  lease 
or  for  use  and  occupation  or  for  dama- 
ges is  of  the  jurisdiction-  of  the  one  or 
other  of  those  Courts,  and  not  accord- 
ing to  the  annual  rent  or  value  of  the 
premises.  Voisard  &  Saunders.  M. 
Judgment  reversing,  21  Dec,  1877. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Monk,  Tessier,  JJ.,  dis.  Eep. 
22  J.  43.  1  Leg.  News  41. 

The  Circuit  Court  has  jurisdiction  in 
real  actions  where  the  subject  in  litiga- 
tion does  not  appear  to  be  of  greater 
value  than  $200.  Dumas  &  Gagnon. 
Judgment  reversing,  Q.  4  March,  i  875. 
Dorion,  C.  J.,  Monk,  Tasohereau,  Eam- 
say, Sanborn,  JJ 

Where  by  law  it  is  determined  that 
certain  penalties  shall  be  recovered  be- 
fore a  Justice  of  the  Peace  residing  in 
the  Municipality,  and  in  default  of 
there  being  such  Justice  residing  there 
then  before  a  Justice  of  the  Peace  re- 
siding in  a  neighboring  Municipality, 
any  prosecution  before  or  fine  imposed 
by  a  Justice  of  the  Peace  in  a  neigh- 
boring Municipality  will  be  null  if  there 
be  a  Justice  residing  in  the  Munici- 
pality competent  to  act. 

And  a  .Justice  of  the  Peace  residing 
in  the  Municipality  is  not  incompetent 
to  act  by  reason  of  his  being  a  rate  payer. 
La  Corporation  de  St.  Lazare  &  Auh4 
et  al.  Q.  Judgment  reversing,  7  Sep., 
1876.  Dorion,  C.  J.,  Monk,  Eamsay,  San- 
born, Tessier,  JJ. 

Le  Magistrat  du  District  a  juridiction 
pour  le  recouvrement  de  taxes  munici- 
pales  quelqu'en  soit  le  montant. 

Sous  les  articles  939  et  951  du  Code 
Municipal,  une  Corporation  locale  peut 
etre  poursuivie  devant  le  Magistrat  de 
District  pour  le  recouvrement  d'une 
dette  de  Comte  due  par  la  Corporation 
locale  a  la  Corporation  du  Comte.    La 


Corporation  de  la  Faroisse  St:  Gu,illau- 
me  &  La  Corporation  du  Comt&  de 
Drummond.  Q.,  5  Dec,  1876.  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  Eep.  7 
Eev.  Leg.  562. 

Legislative — Judicial—  L'Intime  a  ete 
condamne  pour  vente  de  boissons  sans 
licence,  par  le  magistrat  de  police  du 
district  d'Arthabaska,  a  payer  a  I'Ap- 
pelant,  inspecteur  des  licences,  une 
amende  de  $75,  ou  a  aller  en  prison. 
Sur  un  writ  de  prohibition,  la  convic- 
tion a  ete  annulee  par  la  Cour  Supe- 
rieure,  parce  que,  en  vertu  de  la  sous- 
section  1 5  s.  92,  de  I'Acte  de  I'Ameri- 
que  Britannique  du  Nord,  I'Intime  ne 
pouvait  etre  condamne  a  une  amende 
et  a  la  prison  a  la  fois,  et  que  la  sec- 
tion 222,  41  Vict.,  ch.  3  (Quebec),  sous 
laquelle  Taction  a  ete  iutentee,  etait 
ultra  vires. 

Juge  en  appel,  infirmant  le  jugement 
de  la  Cour  Superieure. 

lo  Que  rintime  n'a  pas  ete  condam- 
ne cumulativement  a  une  amende  et  a 
la  prison,  mais  a  payer  une  amende  et, 
seulement  a  defaut  du  paiment  de 
cette  amende,  a  aller  en  prison,  et 
qu'il  n'y  a  en  cela  auoun  exces  de  ju- 
risdiction, soit  de  la  part  de  la  Legisla- 
ture, soit  de  la  part  du  magistrat  qui  a 
condamne  I'Intime ; 

2o  Que  I'existence  d'un  reglement 
prohibitif  en  vertu  du  Code  Munici- 
pal, n'afFecte  pas  le  droit  de  la  Legis- 
lature de  la  Province  de  Quebec  d'im. 
poser  une  amende  plus  forte  que  celle 
imposee  par  ce  reglement.  CotS  &  Pa- 
radis.  Q.  Judgment  reversing,  3  June, 
1881.  Sir  A.  A.  Dorion  C.  J.,  Monk, 
Ramsay,  Cross,  Baby  JJ.  Eep.  1  Dec. 
d'A.  374. 

JURY. — Where,  to  obtain  six  jurors 
speaking  the  language  of  the  defence 
CEnglish)  the  list  of  jurors  speaking 
that  language  was  called,  and  several 
were  ordered  by  the  Crown  to  stand 
aside  ;  and  the  six  English  speaking 
jurors  being  sworn,  the  clerk  re-com- 
luenced  to  call  the  panel  alternately 
from  the  lists  of  jurors  speaking  the 
English  and  French  languages,  and  one 
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of  those  previously  ordered  to  "  stand 
aside"  was  again  called,  held,  that  the 
previous  "  stand  aside"  stood  good  un- 
til the  panel  was  exhausted  by  all  the 
names  on  both  lists  being  called.  The 
Queen  &  J.  B.  Dougall,  &  J.  D.  Bou- 
gall.  Judgment  22  Sept.,  1874.  Dorion, 
C.  J.,  Monk,  Taschereau,  Eamsay,  San- 
born. Eep.  18  J.  242. 

JURY  TRIAL. — An  agreement  to  go 
into  partnership  with  another  to  con- 
struct a  railway  is  commercial,  and  con- 
sequently an  action  of  damages  for  the 
breach  of  such  contract  may  be  tried  by 
jury.  McLea  &  McDonald.  M.  Judg- 
ment reversing,  3  Feb.,  1 876,  Dorion,  C. 
J.,  Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 

The  service,  within  four  days  after 
issue  joined  on  amended  pleadings,  of 
a  notice  of  motion  praying  acte  of  the 
mover  to  have  a  trial  by  jury,  and  the 
making  of  such  motion  subsequently, 
are  a  sufficient  compliance  with  the  re- 
quirements of  Art.  350  of  the  Code  of 
C.  P..  Brown  &  The  Imperial  Fire  Ins. 
Co.  M.  Judgment  reversing, Dec,  1875. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
JJ.  Eep.  20  J.  179. 

If  the  Plaintiff  fails  to  appear  when 
the  cause  is  called  for  hearing  he  may 
be  non-suited ;  but  the  non-suit  may 
be  set  a>ide,  and  a  venire  de  novo  may 
be  ordered,  according  to  English  prac- 
tice, on  payment  of  costs  by  Plaintiff. 
Bain  &  White  et  al.  M.  Judgment  re- 
versing 22  Nov.,  1881.  Sir  A.  A.  Dorion, 
C.J. 

Under  the  article  423  of  the  Code  of 
Civil  Procedure,  as  amended  by  the 
35th  Vict.,  ch.  4,  and  article  424  of 
same  Code,  all  motions  for  new  trial, 
for  judgment  non  obstante  veredicto, 
and  in  arrest  of  judgment  must  be 
made  before  three  judges  sitting  in 
Eeview. 

Insufficiency  and  illegality  of  evi- 
dence are  not  grounds  for  a  motion  in 
arrest  of  judgment.  Fletcher  &  The 
Mutual  Fire  Insurance  Co.  of  Stan- 
stead,  &c.  M.  Judgment  reversing  25 
January,  1881.  Sir  A.  A.  Dorion,  C.  J., 
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Monk,  Eamsay,  Cross,  Baby,  JJ.  Eep. 
1  Dec.  d'A.  177. 

The  motion  for  judgment  on  the 
verdict,  in  a  civil  case,  can  only  be 
opposed  by  means  of  a  motion  for  a 
new  trial,  a  motion  in  arrest  of  judg- 
ment, or  a  motion  for  judgment  non 
obstante  veredicto  (422  C-  C.  P.) ;  and 
where  these  motions  had  been  made 
unsuccessfully  by  the  Defendant,  and 
the  Plaintiff  then  moved  for  judgment 
on  the  verdict,  the  findings  of  the  jury 
must  be  taken  as  they  stand,  and  the 
Plaintiff's  motion  for  judgment  on  the 
verdict  will  be  granted  if  the  findings 
of  the  jury  are  in  his  favor.  Fletcher  & 
The  Mutual  Fire  Ins.  Co.  for  Stanstead 
&  Sherbrooke.  M.  Judgment  reversing 
24  Sep.,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Eep. 
6  Leg.  News  340. 

A  Plaintiff  having  a  right  to  a  trial 
by  jury,  who  has  not  made  option  by 
his  declaration  for  such  trial,  may 
make  his  option  after  plea  filed,  and 
before  completing  the  issue,  notwith- 
standing the  64th  rule  of  practice. 
Masson  &  Gebhardt.  M.  Judgment  re- 
versing June  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Eamsay,  Sanborn,  JJ. 

Where  a  jury  by  their  verdict,  in  an 
action  on  a  policy  of  Insurance  cover- 
ing goods  in  No.  319  St  Paul  Street, 
gave  Plaintiff  the  value  of  goods  stored 
in  3 1 5  St.  Paul  Street,  being  the  neigh- 
boring warehouse,  the  verdict  was  set 
aside  and  a  new  trial  ordered.  The 
Citizens  Insurance  Co.  &  Bolland.  M. 
Judgment  reversing,  14  December, 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Tessier,  JJ.  Eep.  1  Leg. 
News  604. 

New  trial — Where  the  jury  by  their 
verdict  have  found  generally,  that  the 
death  of  a  man  killed  at  a  place  where 
the  railroad  crosses  the  high-road  was  by 
the  negligence  of  the  company,  and 
where  acts  were  suggested  as  being  acts 
of  negligence  oromission,  someofwhich  'I 
were  not  guilty  omissions,  and  some 
were  such  omissions  as  would  render 
the  railway  company  liable,  the  Court 
will  not  grant  a  new  trial.    The  Grand 
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Trunk  Railway  Co.  of  Canada  &  God- 
bout.  Q.  Judgment  .confirming,  6  Sep. 
Dorion,  C.  J.,  Monlt,  Ramsay,  Sanborn, 
Tessier  JJ. 

Where  on  a  reserved  case,  tlie  Court 
of  Queen's  Bench  holds  the  conviction 
to  be  bad,  and  the  question  has  been 
reserved  whether  a  new  trial  should 
be  granted,  a  new  trial  may  be  granted 
in  cases  of  misdemeanors,  under  C.  S. 
1.  C.  Cap.  77,  S.  58,  SS.  2,_the  autho- 
rity given  to  the  Court  of  Queen's 
Bench  'to  make  such  other  order  as 
justice  requires,"  including  the  right  to 
order  a  new  trial  where,  in  the  opinion 
of  the  Court,  the  interests  of  justice 
require  it.  Regina  &  Bain.  M.  Judg- 
ment 22  June,  1877.  Eep.  23  J.  327. 

Where  the  damages  granted  by  the 
verdict  of  a  jury  are  excessive,  the 
Court  will  set  aside  the  verdict  and 
grant  a  a  new  trial.  The  North  East- 
em  Counties  Railway  Co.  &  Lambkin. 
M.   Judgment    reversing,    16    March, 


1877.  Monk,  Eamsay,  Sanborn,  Tes- 
sier, JJ.  On  special  application  the 
Privy  Council  granted  leave  to  appeal 
and  this  judgment  was  reversed. 

A  verdict  of  a  jury  awarding  unjust 
and  excessive  damages,  and  such  as  are 
wholely  unwarranted  by  the  evidence, 
will  be  set  aside  and  a  new  trial  granted. 
The  Bank  of  Toronto  &  Ansell.  M. 
1875.  Rep.  7  Rev.  Leg.  262. 

JUSTICE  OF  THE  PEACE,  who  is  only 
resident  in  a  neighbouring  municipali- 
ty, qualified  to  act  in  a  municipaUty 
neighbouring  to  that  of  his  residence,  if 
there  be  no  justice  of  the  peace  quah- 
fied  to  act  resident  of  the  municipaUty 
where  the  penalty  is  incurred,  will  be 
stopped  by  prohibition.  La  Corpora- 
tion de  St.  Lazare  &  Auh£  et  al.  Q. 
Judgment  reversing,  7  Sept.  1876.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ. 

JUSTIFICATION  &  SLANDER. 


LANDLORD. — v.  Lessor. 

Right  to  make  repairs.  —  A  tenant 
became  insolvent,  and  the  leased  pre- 
mises, which  were  vacant,  subsequently 
becoming  uninhabitable,  the  landlord 
proceeded  to  execute   certain   repairs. 

neld : — That  in  default  of  a  demand 
by  the  lessee,  or  his  representative  the 
assignee,  to  rescind  the  lease,  it  con- 
tinued to  subsist,  and  the  lessor  was 
entitled  to  rent,  less  the  time  occupied 
in  making  the  repairs.  Rolland  et  al,  & 
Tiffin  et  al.  M.  Judgment  reversing  22 
Sep.,  1877.  Dorion,  C.  J.,  Monk,  Eam- 
say,  Tessier,  Cross,   JJ.   Rep.  22  J.  164. 

LAW An   ex  post  facto  law  passed 

by  a  local  legislature  as  to  a  matter 
within  its  powers  is  not  unconstitu- 
tional. Molson  &  the  Mayor  &c.  of 
Montreal.  M.  Judgment  confirming  27 
Jan.,  1876.  Bep.  23  J.  169.  8  Rev.  Leg. 
650. 

LAW  OF  ENGLAND  AS  TO  PROMIS- 
SORY NOTES.— u.  EviDEXCE. 

LAY  DAYS. — V.  Charter  Party. 

LEASE V.  Insolvency.  —  Jurisdic- 
tion. 

Besiliation A  lease  will  be  rescind- 
ed if  the  premises  are  not  habitable. 
Leville  &  O'Brien.  M.  Judgment  re- 
versing Dec,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ. 

Action  under  lessor  and  lessees  act 
to  rescind  lease Motion  to  reject  Ap- 
peal the  annual  rent  being  $50.  How- 
ever there  was  a  clause  in  the  lease 
(which  was  for  seven  years)  permiting 
Defendant  to  purchase  the  property 
any  time  during  the  lease  for  $1000. 
The  judgment  set  aside  the  lease,  and 
thus  determined  Defendant's  right  to 


purchase.  The  motion  to  reject  the 
Appeal  was  rejected,  the  Court  holding 
that  a  title  to  land  was  in  question. 
Cauchon  &  Anderson.  Q.  Judgment  1 
Dec,  1874.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Ramsay,  Sanborn,  JJ. 

Where  the  fire  only  partially  des- 
troys the  premises  leased,  the  lessee 
cannot  oblige  the  landlord  to  terminate 
the  lease.  Geriken  &  Pinsonneault.  M. 
Judgment  confirming  June  1875.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  J  J.  Dorion,  C.  J.,  Sanborn,  J., 
dis.  were  of  opinion  that  the  injury 
rendered  the  house  uninhabitable. 

It  is  not  every  failure  on  the  part  of 
the  lessor  to  perform  his  obligations 
that  will  warrant  the  lessee  in  seeking 
to  set  the  lease  aside.  So  where  the 
lessor  of  a  farm  promised  to  build  te 
new  house  by  the  first  week  in  May, 
and  fallen  to  do  so,  and  the  lessee  was 
living  in  the  lessor's  house,  and  did  not 
complain  of  the  delay,  till  the  first 
term  of  the  rent  was  due,  an  action  to 
resiliate  the  lease  was  dismissed. 
Ballantine  &  Snowdon.  M.  Judgment 
confirming  June  1874.  Taschereau, 
Ramsay,  Sanborn,  Loranger,  JJ. 

LEASE  TO  JOINT  TENANT.— A  lease 
to  two  persons  of  certain  premises 
creates  a  joint  and  several  liability  to 
pay  the  rent,  and  the  lessor  cannot 
refuse  the  whole  of  his  rent  from  one 
of  them,  the  other  having  become  in- 
solvent. Cohen  et  al,  &  Molson.  U. 
Judgment  reversing  Jan.,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay.  Sanborn,  Tessier, 
JJ.  Dorion,  C.  J.,  Sanborn,  J.,  dis. 

Verbal  notice  to  quit A  lessee  is 

not  liable  to  be  put  out  of  possession  of 
the  premises  leased  by  a  petitory 
action. 

A    lessee    not  holding  for  a  fixed 
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period  cannot  be  expelled  without  a  no- 
tice of  three  months.  Arts.  1 642, 1 642  ( 1 ) 
C.  C.  Boudreau  &  Dorais.  Q.  Judgment 
confirming,  4  June,  1880.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  10  Rev.  Leg.  458. 

Tacite  reconduction  is  the  conti- 
nuance of  the  lease  on  the  same  terms 
as  it  was  formerly  held  without  any 
new  contract-  Hodgson  &  Evans.  M. 
Judgment  confirming  15  June,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  3  Leg.  News  300. 

EmpTiyteuHc Under  an  emphy- 
teutic lease,  the  lessor  has  not  for  the 
payment  of  the  rent  and  other  obliga- 
tions of  the  lease,  the  privilege  which 
he  has  in  an  ordinary  lease  on  the 
moveable  property  found  in,  or  re- 
moved from  the  premises  leased.  Alliot 
&  The  Eastern  Townships  Bank.  M. 
Judgment  reversing.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Eep.  2  Dec.  d'A.  172. 

A  lease  for  12  years,  containing  also 
a  promise  of  sale,  cannot  be  regarded 
as  a  lease  giving  rise  to  the  summary 
proceedings  provided  for  by  Art.  887 
et  seq.  of  the  Code  of  Civil  Procedure. 
Lupine  &  The  Permanent  Building  Co. 
of  Jacques-Cartier.  M.  27  January, 
1876.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ.  Rep.  22  J.  300. 

Tacite  reconduction A  question  of 

evidence.  Dubois  &  Cassidy.  M.  Judg- 
ment confirming,  24  Novomber,  1882. 


(1)  "When  the  term  of  a  lease  is  uncertain 
or  the  lease  is  verbal  or  presumed,  neither  of 
the  parties  can  terminate  it  without  giving 
notice  to  the  other  with  a  delay  of  three 
months  if  the  rent  be  payable  at  terms  of 
three  or  more  months  ;  if  the  rent  he  payable 
at  terms  ot  less  than  three  months,  the  delay 
is  to  be  regulated  accordingto  article  1642. 

The  lease  or  hire  of  a  house  or  part  of  a 
house ,  when  no  time  is  specified  for  its  dura- 
tion, is  held  to  be  annual  terminating  on  the 
first  day  of  each  year  when  the  rent  is  at  so 
much  a  year,  for  a  month  when  it  is  at  so 
much  a  month,  for  a  day  when  it  is  at  so  much 
a  day.  If  the  rate  of  the  rent  for  a  certain  time 
is  not  shown,  the  duration  of  the  lease  is  re- 
gulated by  the  usage  oftlie  place.  1642  C.C. 


Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Ramsay,  J.  dissent- 


Besiliation  of — A  tenant  cannot 
question  his  lessor's  title.  Poitras  & 
Berger.  M.  Judgment  reversing,  20 
Sep.,  1879.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Monk,  J.  dis. 
Rep.  2  Leg.  News  390, 10  Rev.  Leg.  214. 
Article  1625  C.  C,  does  not  apply  to  an 
emphyteutic  lease.  76. 

Where  a  lessor  has  not  stipulated 
that  the  lessee  shall  hot  sub-let.  the 
lease  will  not  be  set  aside  although  the 
lessee  do  sub-let.  And  where  in  a  pre- 
vious lease  there  was  a  prohibition  to 
sub-let.  not  repeated  in  the  subsequent 
lease,  in  which  several  other  conditions 
of  the  former  lease  are  renewed,  the 
presumption  is  that  it  was  not  the  in- 
tention of  the  parties  to  prevent  sub- 
letting. Rhdaume  et  al.  &  Panneion, 
et  al.  Q.  Judgment,  7  Jnne,  1879.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  JJ.  Monk,  J.  dis. 

Of  mining  lands A  memorandum  in 

the  following  form  :  "  The  said  William 
Hepburn  hereby  promises  and  binds 
himself  to  lease  unto  the  said  Thomas 
MoCaw,  his  heirs  and  assigns  for  the 
term  of  ninety-years,  all  the  mining 
privileges  which  may  be  found  on  the 
farm  which  he  now  occupies,  being 
the  East  half  of  lot  number  7  in  the 
ninth  range  of  Ascot.  In  consideration 
of  which  the  said  Thomas*  McCaw  binds 
himself  to  give  and  pay  to  the  said 
William  Hepburn  the  one-tenth  part 
of  all  the  net  proceeds  of  all  minerals 
found  on  said  farm,  as  well  as  £15  per 
acre  for  all  the  available  land  which  he 
may  destroy  by  his  mining  operations, 
in  consideration  of  which  he  now  ac- 
knowledges to  have  received  one  dollar, 
is  not  such  a  title  as  will  allow  the  heirs 
of  McCaw  to  oppose  the  sale  of  the 
minerals,the  land  being  seized  on  a  judg- 
ment against  the  owner-  Anderson  & 
Tait  et  al.  M.  Judgment  confirming, 
June,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sicotte,  JJ. 

A  hail  a  rente  d,  longues  annies  of  a 
mill  and  its  dependency  within  the  li- 
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mits  of  a  seignory  does  not  constitute  a 
vente  seigneuriale,  which,  for  its  pre- 
servation requires  to  be  placed  in  the 
cadastre,  under  the  acts  for  the  aboli- 
tion of  the  seigniorial  tenure.  Sart  & 
Co.  &  Trudel.  Q.  Judgment  reversing, 
5  December,  1874.  Monk,  Taschereau, 
Eamsay,  Sanborn,  Bosse,  JJ. 

A  lease  will  be  amended  where  it  ap- 
pears that  the  lessor  has  failed  to  sup- 
ply the  lessee  with  a  privy  to  which  the 
latter  was  entitled  under  his  lease.  And 
the  lessee  having  abandoned  the  pre- 
,mises  as  being  uninhabitable  for  want 
thereof  will  not  be  held  responsible  for 
the  rent  after  such  abandonment. 
Beaudry  &  Lupien.  M.  Judgment  con- 
firming, 23  Sep.,  1881. 

LEGACY. — The  sale  of  the  object  be- 
queathed under  pressure  of  urgent  ne- 
cessity did  not,  prior  to  the  Code,  imply 
an  intention  to  revoke  the  legacy. 

Evidence  of  long  cohabitation  of  a 
white  man  and  an  Indian  woman  in  the 
North  West  Territory,  the  woman  never 
having  received  the  title  of  wife,  will 
not  establish  a  valid  marriage.  Connol- 
ly &  Woolrich  (11  p.  197l  distinguished. 
Fraser  &  Jones.  Q.  Judgment  rever- 
sing, 8  May,  1885.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Eamsay,  Cross,  Baby,  JJ. 
Monk,  J.,  dis.  Rep.  8  Leg.  News  178. 

LEGATEE. —  v.  Executor Liability 

of  Particular The  particular  legatees 

of  an  immoveable  hypothecated  by  the 
testator  are  bound  to  pay  the  hypothec, 
to  the  exoneration  of  the  testator's  ge- 
neral estate,  unless  by  the  will  it  is 
■otherwise  ordered. 

The  ordinary  provision  in  a  will,  that 
all  the  testator's  just  debts,  funeral  and 
testamentary  expenses  be  paid  by  his 
executors  as  soon  as  possible  after  his 
death,  is  not  such  an  order  or  direction 
as  would  exempt  the  particular  lega- 
tees from  paying  such  hypothec  to  the 
exoneration  of  the  testator's  general 
estate.  Harrington  et  al.  &  Corse.  M. 
Judgment  reversing,  24  March,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Eamsay,  Tessier, 
^Cross,  Baby,  JJ.,  Tessier,  Cross,  JJ.  dis. 
Eep.  26  J.  79.  5  Leg.  News  148. 


This  judgment  was  reversed  in  the 
Supreme  Court,  (Sir  W.T.  Ritchie,  C.  J., 
Strong,  Fournier,  Henry,  Taschereau, 
Gwynne,  JJ.,  9  S.  C.  E.  412),  on  the 
ground  that  the  ordinary  clause  of  a  will 
"  that  all  my  just  debts,  funeral  and 
testamentary  expenses  be  paid  by  my 
executors  as  soon  as  possible  after  my 
death  "  was  a  "  direction  by  the  testator 
to  pay  all  his  debts  including  the  debt 
of  $3,000  secured  by  the  hypothec," 
taking  the  case  out  of  the  rule,  it  must 
be  supposed,  of  art.  889  C.  C.  (Strong,  J, 
dis.),  Fournier,  Taschereau,  Gwynne, 
JJ.  Held  that  "  when  a  testator  does 
not  expressly  direct  a  particular  legatee 
to  discharge  a  hypothec  on  an  immo- 
vable devised  to  him,  art.  899  C.  C,  (1). 
does  not  bear  the  interpretation  that 
such  legatee  is  liable  for  the  payment 
of  such  hypothecary  debt  without  re- 
course against  the  new  or  universal  le- 
gatee." 

Residuary Query,  can  a  residuary 

legatee  be  a  witness  in  an  action  by  the 
testamentary  executor,  the  result  of 
which  would  be  injurious  or  beneficial 
to  such  legatee.  The  question  was 
raised  but  not  decided.  M.  Oruice  et  al. 
&  Dannody.  M.  Judgment  confirming, 
Dec,  1875.  Dorion,  C.  J.,  Monk,  Eam- 
say, Sanborn. 

LEGIGLATIVE  POWERS  UNDER  BRI- 
TISH   NORTH    AMERICA   ACT   1867.- 

Public  health  is  subject  to  the  legisla- 
tive powers  of  the  local  legislatures  and 
the  repeal  of  chapter  38  C.  S.  C.  was 
beyond  the  powers  of  Parliament.  Bin- 
fret  &  Pope.   Q.  Judgment  confirming, 


(1)  If  before  or  since  the  wiU  the  immove- 
able bequeathed  have  been  hypothecated  for  a 
debt  of  the  testator  remainmg  still  due,  or 
even  for  the  debt  of  a  third  person,  whether 
it  was  known  or  not  to  the  testator  the  heir 
or  the  universal  legatee,  or  the  legatee  by  ge- 
neral title,  is  not  bound  to  discharge  the  hy- 
pothec unless  he  is  obliged  to  do  so  by  the 
wni.  A  usufruct  established  on  the  thing  Be- 
queathed is  also  borne  without  recourse  by 
the  particular  legatee.  The  same  mle  appba 
to  servitudes.  If,  however,  the  hypothecary 
debt  of  a  third  person  of  which  the  testator 
was  ignorant  aflect  at  the  same  time  the  par- 
ticular legacy  and  the  property  remainingm 
the  succession,  the  benefit  of  division  may  oe 
reciprocally  claimed. 
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8  October,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Kamsay,  Tessier,  Cross,  Baby,  JJ.,  Earn- 
say,  Cross,  JJ.  dis. 

By  the  act  45  Vict.  (Q.)  ch.  22,  "to 
provide  for  the  exigencies  of  the  "  pu- 
blic service"  of  the  Province  of  Quebec, 
a  tax  was  imposed  on  every  bank,  in- 
surance company,  and  other  commer- 
cial corporation  doing  business  in  the 
Province.  The  tax  was  imposed  in  pro- 
portion to  the  paid  up  capital  of  the 
banks,  together  with  a  tax  on  each 
office,  etc.  Some  of  the  corporations  in- 
terested in  the  cases  here  determined 
have  their  principal  offices  out  of  the 
Province,  and  some  were  incorporated 
in  England  or  in  the  United  States.  In 
some  cases,  the  stock  is  held  chiefly  by 
persons  not  resident  in  the  Province  of 
Quebec. 

The  taxes  imposed  on  corpoi-ations  by 
the  act  in  question  are  personal  and 
direct  taxes  within  the  Province,  and 
such  as  are  authorized  by  sect.  92,  sub- 
sect.  2  of  the  B.  N.  A.  Act,  1867.  A  cor- 
poration doing  business  in  the  Pro- 
vince is  subject  to  taxation  under  sect. 
92,  sub-sect.  2,  though  all  the  share- 
holders are  domiciled  out  of  the  Pro- 


Bven  assuming  that  the  taxes  in 
question  should  be  considered  as  not 
falling  within  the  denomination  of  di- 
rect taxes,  the  local  legislature  had 
power  to  impose  the  same,  in  as  much 
as  they  were  matters  of  a  merely  local 
or  private  nature  in  the  Province, 
within  the  meaning  of  the  B.  N.  A.  Act, 
sect.  92,  sub-sect.  16.  The  North  British 
and  Mercantile  Fire  and  Life  Insurance 
Co.  dk  Lambe.  M.  Judgment  confirming, 
23  January,  1885.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Sir  A.  A.  Dorion,  C.  J.,  Cross,  J.  dis., 
were  of  opinion  that  the  taxes  in  ques- 
tion are  indirect  taxes  and  are  not  au- 
thorized by  sub-sect.  16  of  sect.  92  of 
theB.  N.  A.  Act,  1867.  Rep.  M.  L.  E. 
IQ.  B.  122.  1  Deo.  d'A.  112. 

NoTA. — Eight  other  appeals  in  which 
the  same  questions  were  involved,  were 
argued  in  the  same  time,  the  judgment 
applied  to  all  nine  cases.  Lambe  &  Can- 


adian Bank  of  Commerce  ;  Lambe  & 
Bank  of  Toronto  ;  Lambe  &  Ontario 
Bank  j  Lambe  &  Merchants'  Bank  ; 
Lamb  &  Molson  Bank  ;  The  Williams 
Manufacturing  Co.  &  Lambe;  The  Og- 
densburg  Towing  Co.  &  Lambe  ;  The 
Export  Lumber  Co.  &  Lambe.  The  five 
appeals  by  the  License  Inspector,  re- 
versed, and  the  four  appeals  by  corpor- 
ations, confirmed.  (1) 

Toute  legislation  sur  la  sante  publi- 
que,  dans  chaque  province,  a  I'excep- 
tion  des  etablissements  des  quaran- 
taines  et  des  hopitaux  de  marine, 
tombe  dans  les  attributions  legislatives 
de  chaque  province. 

Le  Parlement  de  la  Puissance  n'avait 
aucun  pouvoir  de  rappeler  les  disposi- 
tions duch.  38  des  Statuts  R.  B.  C,  et 
que  ces  dispositions  ne  sont  pas  abro- 
gees  par  le  Statut  du  Canada,  de  1868, 
31  v.,  ch.  63,  s.  15,  et  qu'elles  etaient 
encore  en  force,  le  4  Septembre  J  885, 
date  de  la  proclamation  du  lieutenant- 
gouverneur  de  la  province,  declarant 
cet  acte  en  force,  et  nommant  un  bu- 
reau central  de  sante. 

La  nomination  d'un  bureau  local  de 
sante  pour  la  Cite  de  Quebec,  faite,  le 
16  Octobre  1885,  par  le  lieutenant-gou- 
verneur  en  conseil,  vu  le  defaut  du 
maire  de  la  Cite  de  Quebec  de  convo- 
quer  une  assemblee  du  Conseil-de-ville, 
pour  la  nomination  d'un  bureau  local 
de  sante,  apres  en  avoir  ete  dument  re- 
quis,  dans  les  delais  voulus  parle  statut, 
est  legale,  et  pourra  etre  declare  telle 
a  la  poursuite  d'un  chef  de  famille  resi- 
dant  dans  la  municipalite,  dans  une 
procedure  par  quo  warranto. 

Apres  la  nomination  d'un  bureau 
local  de  sante,  par  le  lieutenant-gouver- 
neur,  a  defaut  par  le  maire  d'avoir  con- 
voque  une  assemblee  du  conseil  pour 
en  nommer  un,  le  Conseil-de-ville  de  la 
Cite  de  Quebec  n'avait  pas  le  droit  de 
nommer  un  autre  bureau  local  de  sante. 
Binfret  &  Pope.  Q.  Judgment  reform- 
ing 8  October,  1886.  Sir  A.  A.  Dorion, 
C.  J.,  Eamsay,  Tessier,  Cross,  Baby,  JJ. 
Eep.  14  Eev.  Leg.  605. 


(1)  Since  confirmed  in  Privy  Council. 
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While  the  local  legislatures  have  no 
jurisdiction  to  deal  with  an  indictahle 
misdemeanour,  that  being  a  matter  of 
criminal  law  assigned  exclusively  to 
the  Parliament  of  Canada,  they  have 
authority  to  legislate  for  the  prohibition 
of  things  hurtful  to  public  health,  not 
matter  for  indictment  at  common  law, 
such  as  factory  chimneys  "  sending 
forth  smoke  in  such  quantity  as  to  be 
a  nuisance."  The  local  legislatures  pos- 
sess this  power  as  coming  under  "muni- 
cipal institutions"  under  B.  N.  A.  Act, 
S.  92,  No.  8  ;  and  the  fact  that  a  term 
of  the  criminal  laws  ("nuisance")  is 
used  in  a  local  act  to  characterize  an 
oflPense  within  the  jurisdiction  of  the 
local  legislature  does  not  make  the 
enactment  ultra  vires  when  the  offence 
is  not  per  se  an  indictable  pfi'ense  under 
the  criminal  law.  Pillow  et  al.  &  Mous- 
seau,  Ait-Gen.  M.  Judgment  confirm- 
ing, 27  January,  1885.  Sir  A.  A.  Dorion, 
C.  J.,  Eamsay,  Cross,  Baby,  JJ.  Rep. 
M.  L.  E.  I.  q.  B.  401.  14  Kev.  Leg. 
252. 

Held  : — That  a  powder  manufactory 
where  a  quantity  of  powder  exceeding 
25  lbs,  is  kept,  is  a  powder  magazine 
within  the  meaning  of  41  Vict.  (Q.)  C. 
3  a  170. 

(By  the  majority  of  the  Court)  : — 
That  the  Act  above  cited,  which  impo- 
ses a  penalty  for  failing  to  take  out  a 
license,  is  not  ultra  vires,  being  in  the 
nature  of  a  police  regulation,  and  as 
such  within  the  powers  of  the  local 
legislature,  even  supposing  the  provi- 
sion of  the  Act  requiring  a  fee  of  S50 
to  be  paid  for  a  licence  were  ultra  vires 
as  a  revenue  tax. 

(By  Eamsay,  J. )— That  the  Act  is 
valid,  not  as  a  police  regulation,  but  as 
a  licence  Act,  the  local  legislatures 
having  power,  under  the  B.  N.  A.  Act, 
sect.  92,  s.  s.  9,  to  pass  an  Act  for  rai- 
sing revenue  by  a  licence  fee.  The  Ha- 
milton Powder  Co.  &  Lamb.  M.  Judg- 
ment confirming,  2.3  November,  1885. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  JJ.  Eamsay,  J.  dissenting  as  to 
reasons.  Eep.  M.  L.  E.  I.  Q.  B.  460. 
14  Eev.  Leg.  254. 


The  Legislature  of  the  heretofore 
Province  of  Canada  had  power  to  au- 
thorize the  Corporation  of  Quebec  to 
make  by-laws  prohibiting  under  a  pen- 
alty any  interference  with  the  ice- 
bridge  across  the  Eiver  St.  Lawrence, 
or  with  the  ice  stopping  and  forming  a 
bridge,  even  by  a  steamer  navigating 
the  river. 

The  Eecorder  of  Quebec  has  jurisdic- 
tion to  try  complaints  of  violation  of  the 
by-law  made  under  the  authority  above 
mentioned.  Barras  &  The  Corpora- 
tion of  the  City  of  Quebec.  Q.  Judg- 
ment confirming,  7  February,  1885.  Sir 
A.  A.  Dorion,  C.  J.,  Eamsay,  Tessier, 
Cross,  Baby,  JJ.  Eamsay,  J.,  dissenting. 
Eep.  11  Q.  L.  E.  42.  8  Leg.  News  131. 

LESION. — Persons  of  the  age  of  ma- 
jority are  not  entitled  to  relief  from 
contracts  for  cause  of  lesion  only  (C. 
C.  1012.) 

In  this  case  no  fraud  was  proved. 
Charlebois  &  Charlebois.  Judgment 
reversing,  28  November,  1882.  Monk, 
Eamsay,  Tessier,  Cross,  Baby  JJ.  Eep. 
26  J.  364,  5  Leg.  News  421. 

LESSOR  &  LESSEE Sous   locatair 

re. —  Where  liable  for  rent If  there  be 

a  prohibition  in  a  lease  as  to  sublettingj 
a  sub-tenant  cannot  claim  the  benefit! 
of  Article   1621(1)  of  the  Civil  Code  of 
Lower  Canada,  but  under  Article  1619  (2) 
his  effects  will  be  liable  for  the  whole 
rent  due  by  the  original  tenant  to  the 
landlord.  Les  Sceurs  de  VHopital  Gi- 
niral  &  Yuile  &  al.   M.    Judgment  re- 
versing,  20   Sep.,   1875.  Dorion  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn 
JJ.  Eep.  20  J.  329. 

A  lease  by  which  a  mill  is  let  for 
twelve  years  with  a  stipulation  that 
the  lessee  shall  make  certain  buildings 
on  the  premises  and  to  pay  an  annual 
lease,   is   subject  to  the  provisions  of 


(1)  The  right  includes  also  the  effects  of  the 
render  tenant  in  so  far  as  he  is  indebted  to  tlie 
lessee. 

(2)  The  lessor  has  for  the  payment  of  his 
rent  and  other  obhgations  of  tlie  lease  a  jn- 
vileged  right  upon  the  moveable  effects  wKcn 
are  found  upon  the  property  leased. 
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the  lessor  and  lessee's  act.  Mareit  & 
Rohitaille  &  al.  M.  Judgment  revers- 
ing, 8  June,  1876.  Dorion  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier  JJ.  Eep.  9 
Bev.  Leg.  420. 

Building  Society  lease. — A  lease  for 
12  years,  containing  also  a  promise  of 
sale,  cannot  be  regarded  as  a  lease 
giving  rise  to  the  summary  proceed- 
ings provided  for  by  Act  887  et  seq.  of 
the  Code  of  Civil  Procedure.  Lupine  & 
La  Soci6t6  de  Construction  Jacques- 
Cariier.  M.  Judgment  reversing,  27 
Jan.,  1879.  Dorion  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ.,  20  J.  300. 

A  suit  instituted  under  the  Lessors 
and  Lessees'  Act  may  be  united  with 
a  cause  proceeding  between  the  parties 
under  the  ordinary  jurisdiction  of  the 
Superior  Court,  in  which  the  same 
question  is  involved. 

Where  an  agent  in  making  a  contract 
has  suppressed  a  material  fact  within 
his  knowledge,  his  principal  cannot 
profit  by  the  fraud,  although  he  was 
himself  ignorant  of  the  fact  suppressed. 

Where  shares  were  sold,  purporting 
to  be  the  shares  of  an  incorporated 
company,  when  in  fact,  no  such  corpo- 
ration was  in  existence,  the  error  into 
which  the  purchaser  was  led  was  suffi- 
cient to  annul  the  contract.  Chretien 
&  Crowley.  M.  Judgment  confirming, 
19  January,  1882.  Sir  A.  A.  Dorion  C. 
J.,  Eamsay,  Cross,  Baby,  JJ.  Reported 
5  leg.  News,  268.  2  Dec.  d'A.  268. 

Where  a  landlord  injures  his  tenant 
by  neghgenoe,  in  making  alterations 
and  repairs,  damages  may  be  recovered. 
Jolicceur  &  Moisan.  M.  Judgment  con- 
firming, 3  February,  1876,  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 

If  water-pipes  of  a  bad  and  insuffi- 
cient kind  burst  in  a  leased  house,  and 
damage  the  tenant's  property  in  the 
house,  the  landlord  will  be  liable  in 
damages.  Mann  &  Munro.  M.  Judg- 
ment confirming,  Sep.  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Eamsay,  San- 
born, JJ. 

14 


And  another  tenant  in  possession  of 
the  portion  of  the  premises  where  the 
break  actually  took  place  will  not  be 
liable  as  garant  of  the  landlord.  Mann 
&  Nield.  Judgment  confirming.  lb. 

Negligence  of  lessee.  Damages.  D' An- 
glais &  Lockead.  M.  Judgment  con- 
firming, 3  Feb.,  1876.  Monk,  Eamsay, 
Sanborn,  Tessier,  Sicotte,  JJ. 

A  tenant  is  not  under  the  control  of 
his  landlord  within  the  meaning  of  C. 
C.  1054,  (1)  so  as  to  make  the  landlord 
responsible  for  the  negligence  of  the 
tenant  in  the  use  of  the  premises 
leased. 

A  proprietor  is  not  responsible  for 
loss  occasioned  by  sparks  from  the 
furnace  and  chimney  of  a  tannery  erect- 
ed and  leased  by  him,  where  there  is  no 
defect  in  the  construction  of  the 
furnace.  Bufour  &  Boy.  Q.  Judgment 
confirming,  6  February,  1885.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Tessier,  Cross, 
Baby,  JJ.  Eep.  11  Q.  L.  R.  192.  8  Leg. 
News  75.  14  Eev.  Leg.  511. 

A  contract  of  lease  of  steam-power 
to  the  extent  of  sixhorse  power,  was 
not  violated  by  sub-letting  a  portion  of 
the  motive  power,  there  being  no  more 
power  used  than  was  mentioned  in  the 
lease,  and  there  being  no  prohibition 
against  sub-letting.  Sharpe  et  al,  vs. 
Cuthbert  et  al.  M.  Judgment  reversing, 
26  May,  1885.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  M.  L.  E.  L  Q.  B. 
479.  4  Dec.  d'A.  211. 

Un  locataire  qui  loue  una  maison 
pour  I'occuper  et  qui  I'occupe  partie 
comme  magasin  et  partie  comme  resi- 
dence privee,  n'en  change  pas  la  desti- 
nation en  contravention  a  Particle  1624 
C.  C.  (2)   en  souslouant  la  partie  qu'il 

(1)  He  is  responsible  not  only  for  the  dam- 
age caused  by  his  own  fault  but  also  for  that 
caused  by  the  fault  of  persons  under  his  con- 
trol and  by  things  which  he  has  under  his 
care. 

(2)  The  lessor  has  a  right  of  action  in  the 
ordinary  course  of  law  or  by  summary  pro- 
ceeding as  described  in  the  Code  of  Civil 
Procedure  : 

1.  To  rescind  the  lease  :  First — When  the 
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occupait  comme  residence  privee  a  un 
club  de  jeunes  gens  qui  se  reunissent 
dans  cette  maison  le  soir  pour  discuter, 
fumer  et  s'y  amuser.  Black  ei  al,  vs. 
Dorval  et  al.  M.  Judgment  confirming, 
23  November,  1885.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Monk,  J.,  dissenting.  Rep.  14  Eev.  127. 
29  J.  327. 

LETTERS  PATENT.— Suits  to  annull 
letters  patent  under  the  great  seal  of 
the  Province  must  be  brought  by  the 
Attorney  or  Solicitor  General  for  the 
province,  or  other  party  authorized. 
Pacaud  &  Bickaby.  Q.  Judgment  con- 
firming, 7  Sep.  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ.  Rep.  1  Q.  L.  R.  245. 

Letters  Patent  for  beach  lots  in  deep 
water  in  the  St  Maurice  riviere  granted 
by  the  government  of  the  Province  of 
Quebec  are  valid.  Normand  &  La  Com- 
pagnie  de  Navigation.  Q.  Judgment 
reversing,  8  March,  1879.  Dorion  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
5  Q.  L.  R.  215.  10  Rev.  Leg.  513. 

Misrepresentation A  party  sueing 

to  obtain  letters  patent  for  crown  lands, 
is  obliged  to  communicate  full  informa- 
tion before  the  officers  of  the  Depart- 
ment to  enable  them  to  judge  of  the 
validity  of  his  claim,  and  any  conceal- 
ment or  misrepresentation  will  be  a 
ground  for  annulling  such  patent. 

And  error  of  the  officers  as  to  the 
claimant's  title  will  be  a  ground  for 
annulling  the  patent.  Lor  anger  Atty. 
GenH  &  Morin.  Q.  Judgment  reversing 
4  Dec,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  .JJ.  Rep.  1.  Dec. 
d'A.  88. 

Letters  Patent  issued   in    error    of 


Ipssee  fails  to  furnish  the  premises  leased,  if  a 
house,  with  sufficient  furniture  and  moveable 
effects,  and  il  a  farm  with  sufOioient  stock  to 
secure  the  rent  as  required  by  law  unless 
other  security  be  given  :  Secondly — ^When 
the  lessee  commits  waste  upon  the  premises 
leased  ;  Thirdly — Wlien  the,  lessee  uses  the 
premises  leased  for  illegal  purposes  or  con- 
trary to  the  evident  intent  for  which  they  are 


facts  will  be  set  aside.  Begina  &  Nor- 
mand et  al.  Q.  Judgment  reversing,  8 
Sep.,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

LETTER  0F_  GUARANTEE.— u.  Guar- 
antee. 

LIABILITY  OF  PARTNER  IN  INSUR- 
ANCE.— V.  Insurance. 

LIBEI In  a  civil  action  for  damages 

for  verbal  slander,  the  truth  cannot  be 
pleaded  as  a  defence,  unless  it  be  that 
the  occasion  justified  the  statement, 
and  that  there  was  no  malice.  The 
change  in  the  criminal  law  does  not 
incidently  affect  the  civil  recourse. 
Fahey  &  Baxter.  M.  Judgment  con- 
firming, 11  Dec.  1883.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Where  the  libel  complained  of  is 
only  the  answer  to  personal  and 
anonymous  attacks  no  damages  will  be 
allowed.  Beers  &  iJoTOA;er.M.  Judgment 
confirming,  June  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

The  use  of  the  expressions  M 
and  fraud  in  an  action  are  not  ne- 
cessarily libellous.  And  an  action  to 
set  aside  a  deed  on  the  ground  of  M 
axidi  fraud  is  not  libellous  if  the  alle- 
gations be  made  with  probable  cause, 
without  malice,  although  the  party 
making  the  allegation  fails  in  his  suit 
also. 

A  complaint  to  the  Council  of  the 
bar  is  not  a  libel  even  if  the  complaint 
be  rejected,  if  it  be  made  with  probable 
cause  and  without  malice.  Barihei 
Boudreault.  Q.  Judgment  reversing, 
7  June  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

By  medical  practitioner — A  medical 
practitioner  is  liable  in  damages  for 
maliciously  publishing,  in  an  action 
against  his  patient  for  fees  for  his  ser- 
vices, the  nature  of  the  malady  for 
which  such  services  were  rendered. 
And  malice  will  be  presumed  from  ili« 
publication.  E.  &  T.  Q.  Judgment  re- 
versing, 5  June  1879.    Sir  A.  A,  Dorion, 
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C.  J.,  Monk,  Ramsay,    Tessier,  Cross,  I 
JJ.  Eep.  5  Q.  L.  R,  267,   9  Rev.  Leg. 
579,  2  Leg.  News  202. 

A  Priest  is  liable  for  malicious  and 
calumnious  words  used  by  him  in 
preaching  or  otherwise  addressing  his 
parishoners  in  Church.  He  is  not  Uable 
for  words  used  in  admonishing  his  pa- 
rishoners against  any  notorious  scandal, 
or  attempt  to  alienate  his  parishoners 
from  their  religious  belief,  although 
the  nature  of  the  admonition  inciden- 
tally implies,  but  does  not  expressly 
formulate,  a  rebuke  against  a  particu- 
lar person. 

A  Priest's  advice  to  a  parishoner  to 
avoid  going  to  a  certain  place  where 
conversation  injurious  to  his  religion  is 
indulged  in,  is  privileged,  and  this 
although  it  may  be  injurious  to  the 
trade  of  the  person  using  or  permitting 
such  language  to  be  used,  and  although 
the  priest  be  aware  that  the  effect  of 
advising  his  parishoners  not  to  frequent 
such  place  will  be  detrimental  to  the 
trade  of  such  person.  Messire  Blan- 
chard  &  Richer.  M.  Judgment  revers- 
ing, 22  March,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Sanborn,  J.  dis. 

LICENCE.  —  Taveme.  Mandamus.  — 
L'Intime,  dans  chacune  de  ces  deux 
causes  qui  sont  en  tout  semblables, 
ayant,  en  mai  1880,  requis  I'Appelant 
Inspeoteur  des  licences  a  Trois-Rivie- 
res.  de  lui  octroyer  une  licence  pour 
tenir  une  auberge  dans  la  cite  de  Trois- 
Rivieres,  pour  une  aimee,  en  lui  offrant 
chezlui,  la  somme  de  $1.00  pour  le 
cout  de  la  licence  et  deux  cautions,  au 
desir  de  la  loi. 

Juge: — Que  I'Appelant  n'etait  pas 
tenu  de  delivrer  de  licence  a  I'Intime, 
qui,  pour  y  avoir  droit,  devait  payer  a 
la  municipalite  une  somme  de  $70  en 
vertu  de  la  sous-section  D.,  sect.  63,  ch. 
3, 41  Vict.  Lassalle  &  Bergeron.  Q. 
Judgment  confirming,  7  March,  1881. 
Sep.  1  Dec.  d'A.  257. 

LICITATION  VQLONTAIRE.— Where 

by  agreement  a  notary  was  to  be  in- 
demnified by  a  commission  on  the  price 


of  lands  sold,  and  where  the  lands 
were  bought  in  by  the  vendors  to  pre- 
vent sacrifice,  the  notary  is  not  enti- 
tled to  his  stipulated  commission,  but 
only  to  the  fee  allowed  by  the  tariff, 
and  such  disbursement  as  he  may  have 
made.  Hart  &  Pinsonneault.  M.  Judg 
ment  confirming,  28  April,  1882.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby.  JJ. 

LIEN  FOR  ADVANCES.— By  an  agree- 
ment entered  into  between  the  Appel- 
lant, Respondents  and  one  Joseph 
Gordon,  respondents  undertook  to  ad- 
vance to  Gordon  a  sum  of  $7,000.00  or 
so  much  more  as  should  be  necessary 
to  manufacture  and  put  on  the  track 
of  the  Northern  Railway,  in  the  Pro- 
vince of  Ontario,  a  certain  quantity  of 
timber  destined  for  Quebec.  Respon- 
dents were  to  have  a  first  lien  on  this 
timber  for  their  advances,  commission, 
etc.  They  now  claim  from  Appellant 
the  amount  furnished  to  Gordon  for 
manufacturing  and  bringing  the  timber 
to  Quebec. 

Held : — That  although  according  to 
said  agreement  respondents  undertook 
to  advance  only  the  amount  required 
to  put  the  timber  upon  the  track  of 
the  Northern  Railway,  they  have  a 
legal  lien  for  their  disbursements  for 
bringing  the  timber  to  Quebec.  Bew 
&  Shorireed  &  al.  Q.  Judgment  con- 
firming, 7  May,  1883.  Monk,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  Rep.  3  Dec. 
d'A.  188.  Reversed  in  S.  Ct. 

A  commission  merchant  who  refuses 
to  deliver  up  to  the  owner  the  goods 
entrusted  to  him  to  sell  until  his  com- 
mission and  disbursements  have  been 
paid,  must  prove  that  the  owner  is  in- 
debted to  him.  Beauport  &  Bureau.  M. 
Judgment  confirming,  24  March,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  3  Dec.  d'A.  163. 

LIEN  BY  LANDLORD   FOR  RENT  — 

The  articles  enumerated  in  art.  1622 
C.  C.  as  exempted  from  the  landlord's 
privilege,  are  only  illustrative  of  the 
description  of  effects  which  are  exempt- 
ed. 
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A  piano  stored  with  a  piano  dealer 
by  a  third  party  is  only  transiently  on 
the  premises,  and,  therefore,  is  not 
subject  to  the  landlord's  privilege  for 
rent.  Ireland  &  Henry  et  al.  M.  Judg- 
ment reversing.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  Eep.  20 
J.  327. 

Deals  manufactured  from  saw-logs 
sent  to  a  mill  to  be  sawn  are  not  sub- 
ject to  the  landlord's  privilege  for  rent, 
but  come  within  the  exceptions  de- 
clared by  Art  1622  (1)  of  the  Civil  Code. 
Price  et  al,  &  Hall.  Q.  Judgment  re- 
versing, 22  March,  1876.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 
Eep.  2  Q.  L.  E.  88.  10  Eev.  Leg.  120. 

LIEN  FOR  SHARE  OF  GENERAL 
AVERAGE. — V.  Average. 

Eutherford  Bros.,  in  Newfoundland 
shipped  to  Lord  &  Co.,  in  Montreal,  a 
quantity  of  herrings  in  August,  on  the 
23rd  August,  Eutherford  Bros.,  notified 
Lord  &  Co.,  of  the  shipment  and  telling 
them  to  account  for  the  sales  to  Eidley 
&  Sons,  a  firm  known  to  Lord  &  Co., 
and  with  whom  they  had  business 
relations.  This  letter  was  accompanied 
by  a  bill  of  Lading  acknowledging  the 
shipment  of  the  herrings  by  Eidley  & 
Sons.  The  letter  and  B.  of  L.  were 
placed  on  board  the  ship  (Jane)  to  be 
delivered  to  Lord  &  Co.,  on  arrival. 
But  on  the  30th  August,  Eutherford 
Bros.,  repeated  their  instructions  to 
Lord  &  Co.,  and  directing  Lord  &  Co. 
to  insure,  which  they  did  and  agreed  to 
credit  Eidley  &  Sons  by  letter  of  16 
Sep.  On  the  27  Sep.,  Eutherford  Bros, 
acknowledge  receipt  of  letter  of  the 
16th  and  drew  on  L.  &  Co.  for  £76.0.2 
which  draft  was  accepted  and  paid  by 
L.  &  Co.  This  note  explained  what  was 
the  consideration  of  this  draft.  On  the 
23  Sep.,  L.  &  Co.  advanced  to  Eidley  & 
Sons,  who  were  already  considerably  in 
debt  to  L.  &  Co.,  $12,000.     On  the   13 


(1)  It  includes  also  moveable  effects  belong- 
ing to  third  persons,  and  being  on  the  premises 
by  their  consent  express  or  implied,  but  not  if 
such  effects  be  only  transiently  or  accidentally 
on  the  premises,  as  the  baggage  of  a  traveller 
in  an  inn,  or  articles  sent  to  a  workman  to  be 
repaired,  or  to  an  auctioneer  to  be  sold. 


October,  Eutherford  Bros,  telegraphed 
to  L.  &  Co.,  cancelling  their  former 
instructions  and  getting  L.  &  Co.  to 
credit  them  with  the  proceeds  of  the 
herrings.  On  the  14th  October,  L.  & 
Co.  acknowledge  receipt  of  the  letter 
of  the  27  September,  and  of  the  tele- 
gram of  the  13th  October,  allude  to 
the  failure  of  Eidley  &  Sons  and  pro- 
mise to  pay  the  draft  of  £76.0.2  at 
maturity,  and  make  no  objection  to  the 
cancellation  of  the  former  instructions. 

On  the  4th  November  the  "  Jane  '' 
arrived  at  Montreal.  In  the  meantime 
Eutherford  Bros,  failed,  and  one  Stabb 
came  to  Montreal  to  look  after  the 
interests  of  the  Eutherford's  estate. 
Stabb  says  L.  &  Co.  made  no  objections 
to  his  taking  charge  of  the  cargo  of  the 
"  Jane."  It  does  not  appear  that  he  did 
take  charge,  and  in  a  conversation  with 
Major,  one  of  the  firm  of  L.  &  Co. 
Stabb  relates  that  Major  said  he  was 
glad  they  were  to  have  the  commission 
out  of  it. 

Held  that  L.  &  Co.  had  no  lien  on  the 
herrings   for  the    general   balance  of 
Eidley  &  Sons.  M.  Judgment  reversing, 
March,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Eamsay,  Sanborn,  JJ.  Monk, 
Eamsay,  JJ.,  were  of  opinion  that  after 
the  despatch  of  the  bill  of  Lading  and 
the  letter  of  advice  and  their  accept- 
ance,  Eutherford  Brothers  could  not 
change  the  instruction  to  the  damage 
of  L.  &  Co. ;  that  by  the  Bill  of  Lading 
the  property  was  transferred  to  Eidley 
&  Sons  ;  that  L.  &  Co.,  were  never  dis- 
possessed of  the  cargo  of  the  "  Jane," 
and  that  the  silence  of  L.  &  Co.  in  their 
letter  of  the  14th  October,  or  in  theii- 
conversations  with  Stabb  do  not  con- 
stitute a  consent  to  change  the  ori^al 
agreement.     The  saying  "  silence  gives 
consent  "  does  not  hold  good  "  quandfi 
scilicet  agitur  de  damno  et  incommodo 
tacentis,"  unless  by  the  silence  the 
other  party  is  induced  to  do  something 
he  would  not  otherwise  have  done,  or 
was    prevented   doing   something  he 
might  have  done  "  Quod  autem  tacm 
quod   contra  dicendo  potuiiimpedire, 
si  non  contra  dixit,  prcesumitur  con- 
smsisse."  Men.  2e  6,  p.  99, 15. 
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LIEUTENANT  GOVERNOR.— A  by-law 
passed  under  the  authority  of  Cap.  25, 
C.  S.  L.  C,  by  a  municipality  subscri- 
bing for  shares  in  a  railway  company, 
and  approved  by  the  Lieutenant  Gov- 
ernor in  the  form  required  by  law,  can- 
not be  declared  null  in  a  suit  against 
the  municipality  for  the  taxes  due 
owing  to  such  By-Law.  The  Corporation 
of  the  Parish  of  St.  Guillaume  &  The 
Corporation  of  the  County  of  Drum- 
mond.  Q.  Judgment  confirming,  5  June, 
1876.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  McCord,  JJ.  Rep.  7  Rev.  Leg. 
721. 

LIFE  INSURANCE.— ».  Tj^sttrance. 

LIMITATION  OF  PROMISSORY   NOTE. 

— V.  Pbesceiption. 

LIMITED  LIABILITY.  —  v.  Incoepora- 
TiON. — Promoters  of  a  joint  stock  com- 
pany who  neglect  the  essential  forms  of 
incorporation,  are  all  personally  respon- 
sible and  may  be  sued  with  the  compa- 
ny in  their  individual  names.  The  Sun- 
terston  Lumber  Company  &  Ward.  Q. 
Judgment  confirming,  Sep.  1874.  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ. 

LIMITS. — V.  Timber  Limits. 

LITIGIOUS  RIGHTS.— Article  1584  0. 
G.  §  4,  which  states  that  "  the  provi- 
sions of  C.  C.  (1)  1582  do  not  apply  when 
the  judgment  of  a  court  has  been  ren- 
dered aflBrming  the  right,"  refers  to  a 
judgment  upon  the  particular  demand 
™  litigation,  and  not  to  a  judgment 
afiSrming  another  right  of  a   similar 

(1)  When  a  litieious  right  is  soldhe  against 
wiiom  it  is  claimed  is  wholly  discharged  by 
paying  to  the  buyer  the  price  and  incidental 
expenses  of  the  sale,  with  interest  on  the  price 
irom  the  day  that  the  buyer  has  paid  it. 


character.  Brady  &  Stewart  et  al.  M. 
Judgment  confirming,  22  March,  1886. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Monk,  Ramsay,  JJ. 
diss.  Rep.  9  Leg.  News  374. 

A  bailiff  of  the  Superior  Court  cannot 
purchase  litigious  rights.  The  charac- 
ter of  the  rights  may  be  established  by 
parol  evidence.  Cot^  &  Haughey.  Q- 
Judgmient  confirming,  3  Dec,  1881. 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Ramsay,  J.  dis. 

A  transfer  of  litigious  rights  made  on 
condition  that  the  assignee  shall  bear 
the  costs,  and  share  in  the  amount  to 
be  recovered,  is  void  as  being  against 
law  and  public  policy ;  and  the  assignee 
cannot  maintain  an  action  on  such  a 
transfer.  Power  &  al.  &  Phelan.  M. 
Judgment  reversing,  24  September, 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  JJ.  Monk,  J.  dissenting. 
Rep.  4  Dec.  d'A.  57. 

What  is  a  litigious  right  ?  Brady  & 
Stewart.  M.  Judgment  confirming,  22 
March,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk, 
Ramsay,  JJ.  dissenting  were  of  opinion 
that  the  judgment  should  be  reversed 
as  there  was  no  doubtful  fact  involved 
in  the  matters  in  question,  that  there 
was  no  litigation  at  the  time  of  the 
suit,  and  that  matter  of  law  can  never 
be  said  to  be  doubtful.  Rep.  9  Leg. 
News  374. 
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.  V.  Pleadikg  and 


LOAN  OF  MONEY.  —  v.  Commbeoial 
matter. 

LOCATION  TICKET.— ».   Duquette  & 
Gagn£,  1874. 


im: 


MAINTENANCE.— ».  Aliments. 

Where  a  testator  charged  his  uni- 
versal legatee  "de  pourvoir  en  honfrire 
aux  hesoins  n^cessaires  de  son  frire 
A.  C,  de  son  Spouse  et  d'un  enfant  issu 
d'un  prMdent  mariage  "  it  is  a  be- 
quest of  aliments,  and  not  only  a  pro- 
vision in  case  of  want.  That  the  hus- 
band and  child  mentioned  in  the  vfill 
being  dead,  and  the  wife  married  again 
her  right  to  aliments  subsists.  That  the 
husband  being  a  party  to  the  action 
only  to  authorize  his  wife  d'esier  en 
justice,  and  not  in  his  personalcapacity 
as  head  of  the  community,  into  which 
arrears  of  the  alimentary  pension  and 
all  payments  under  it  must  fall,  there 
is  a  non-joinder,  which,  although  not 
pleaded,  prevents  the  Court  rendering 
judgment  on  the  merits,  and  the  case 
must  be  sent  back  to  the  Court  below. 
Comte  &  Meunier  et  vir.  M.  Judgment 
23  January,  1884.  Sir  A.  A.  Dorion  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

The  mother  of  an  illegitimate  child 
can  sue  the  father  for  an  alimentary 
pension  for  the  child,  the  mother 
having  been  appointed  tutrix  to  the 
child. 

The  tutorship  existing,  the  father 
cannot  defend  the  action  by  offering  to 
put  the  child  in  an  asylum. 

The  judgment  will  not  be  reversed 
in  appeal  because  it  awards  aliments 
for  five  months  previous  to  the  institu- 
tion of  the  action,  the  father  not  having 
supported  the  child  during  that  time. 
Poissant  &  Barrette.  M.  Judgment 
confirming,  17  Dec.  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross  JJ.  Rep. 
3  Leg.  News  12. 

And  the  mother  may  bring  the  action 
in  her  own  name  although  she  be  not 
named  tutrix,  and  where  arrears  of  an 


alimentary  pension  have  been  given 
and  the  party  charged  has  not  objected, 
the  judgment  will  be  reformed,  but 
without  costs.  Kingshorough  &  Pound. 
Q.  Judgment  confirming,  5  March,  1878. 
Rep.  4  Q.  L.  R.  11.  1  Leg.  News  115. 

When  it  is  proved  that  the  children 
of  a  person  having  need  of  support  are 
poor,  and  that  they  offer  to  lodge,  feed 
and  provide  for  their  father,  it  is  in  the 
discretion  of  the  court  not  to  order  a 
payment  in  money,  but  to  order  the 
children  to  provide  for  their  father  in 
their  own  house.  The  fact  that  the 
father  has  remained  does  not  affect  the 
case.  Bachand  &  Bachand.  M.  Judg- 
ment reversing,  29  November,  188J. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay, Tessier, 
Cross,  Baby,  JJ.  Rep.  12  Rev.  Leg.  38. 

Where  by  will  certain  property  was 
bequeathed  by  a  father  to  his  son  to 
supply  him  with  aliments,  and  the  pro- 
perty was  declared  to  be  insaisissable, 
the  revenues  are  protected  from  seizure 
for  the  debts  of  the  son  ;  and  if  the  son 
hypothecated  the  property  as  his  own, 
be  might  set  up  the  condition  of  the 
will,  to  defeat  the  execution  of  the 
hypothecary  creditor,  by  which  the 
rents  were  seized  in  the  hands  of  a 
tenant. 

But  the  wife  and  children  of  the 
debtor  have  no  interest  to  urge  this 
claim,  and  their  intervention  will  be 
dismissed.  Molson  &  Carter.  M.  Judg- 
ment reversing,  24  March,  1883.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Ramsay,  J.,  dis.  Holmes  & 
Carter.  M.  Judgment  confirming,  24 
March,  1883.  Sir  A.  A.  Dorion,  C.  I, 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk, 
Cross,  JJ.,  dis.  Rep.  6  Leg.  News  372. 
3  Dec.  d'A.  279. 

Where  a  judgment  of  the  Court  of 
Queen's  Bench  in  Appeal  has  been 
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rendered,  declaring  that  certain  rents, 
which  had  been  attached,  were  really 
"  aliments  "  and  "  insaisissables  "  the 
party  in  whose  favor  such  judgment 
has  been  rendered  cannot  obtain  an 
order  to  execute  the  judgment  pro- 
visionally, if  permission  to  appeal  from 
the  judgment  to  the  Privy  Council  has 
been  granted.  Molson  &  Carter.  M. 
Judgment,  29  March,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  .JJ.  Rep.  7  Leg.  News  292. 

The  Court  of  Appeals  will  not  grant 
an  order  to  execute  a  judgment  for 
aliments,  during  the  delay  granted  to 
the  tutor  to  obtain  authorisation  to  ap- 
peal, that  requirement  having  been 
neglected.  If  the  judgment  for  aliments 
is  executed,  the  order  would  be  un- 
necessary, if  not  the  Court  would  not 
feel  justified  in  making  a  special  order 
under  the  circumstances.  Clement  & 
Frances.  M.  Judgment,  26  Sep.,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Baby,  JJ.  Hep.  6  Leg.  News 
325. 

By  husband  to  wife  who  has  obtained 
separation The  amount  of  will  be  re- 
gulated on  the  fortune  of  the  husband 
and  of  the  condition  of  life  of  the 
parties  ;  and  where  the  amount  award- 
ed by  the  Court  of  first  instance  is  ex- 
cessive it  will  be  reduced  in  Appeal. 
Gareau  &  Vincent.  M.  Judgment  re- 
forming, June,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
J  J. 

V.  Akrears. 

A  judgment  allowing  arrears  of  a 
pension  alimentaire  will  be  reformed, 
but  without  costs,  the  point  not  being 
taken  by  the  Defendant.  Kingsborough 
&  Pound.  M.  Judgment,  2  March,  1878. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
'Cross,  JJ.  Rep.  1  Leg.  News  115. 

But  in  an  action  for  aliments  for  an 
illegitimate  child,  against  the  father, 
the  Court  of  Appeals  will  not  disturb  a 
judgment  allowing  aliments  for  five 
months  before  suit  brought.  M.  Judg- 
ment confirming,  17  Dec,  1879.  Sir  A. 


A.  Dorion,  C.  J., Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  3  Leg.  News  12. 

MAGISTRATE'S  DISTRICT  COURT.— 

Section  7,  37  Vic,  oh.  8,  does  not  give 
jurisdiction  to  the  District  Magistrate's 
Court  to  issue  a  saisie  revendication  for 
a  value  of  over  $50.  The  section  is  in 
these  words :  "  The  provisions  of  the 
"  Code  of  Civil  Procedure  contained  in 
"  the  third  book  thereof,  shall  apply  in 
"  like  manner,  to  every  Magistrates 
"  Court  and  to  the  District  Magistrates 
"  holding  the  same,  and  the  officers 
"  thereof,  except  in  so  far  as  such  pro- 
"  visions  are  inconsistent  with  the  pro- 
"  visions  of  this  act,  or  are  such  as  can 
"  only  apply  to  the  Superior  Court,  or 
"  to  the  Appealable  cases  in  the  Circuit 
"  Court,  as  if  the  words  "  Circuit  Court " 
"  or  "  Judge  "  meant  and  included  res- 
"  peotively  the  words  "  Magistrates 
"  Court  "  or  "  District  Magistrate." 
Blinn  &  The  Magistrates  Court  of 
County  of  Brome.  Judgment  reversing, 
19  March,  1877.  Dorion,  C.  .1.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ. 

The  Magistrates  District  Court  has  ju- 
risdiction in  matters  of  rent.  Bergevin  & 
Rouleau  et  al.  M.  Judgment  confirming, 
21  September,  1878.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  23  J.  179. 

MAGISTRATE.— A  magistrate  cannot 
be  condemned  in  damages  for  false  im- 
prisonment, if  he  acted  without  malice, 
and  with  probable  cause.  Jlfarow  &  Bol- 
duc.  Q.  Judgment  confirming,  4  March, 
1875. 

A  magistrate  has  a  right  to  appear  to 
contest  the  issue  of  a  writ  of  prohibition. 
Pacaud  &.  Hemming.  Q.  Judgment  con- 
firming, 5  June,  1874. 

MALICE Injurious  communications 

which  are  malicious  are  not  privileged ; 
and  the  fact  that  they  were  made  un- 
necessarily will  go  far  to  establish 
malice.  Waldron  et  vir,  &  White  et  vir. 
M.  Judgment  confirming,  30  June,  1886. 
Monk,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Where  the  libel  complained  of  is 
only  the  answer  to  personal  and  inju- 
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rious  attacks,  no  damages  will  be 
allowed.  Beers  &  Bowkers.  Judgment 
confirming,  M.  June,  1875.  Dorion,  C.  J., 
Monk,  Tasohereau,  Eamsay,  Sanborn, 
JJ. 

The  use  of  the  expressions  dol  and 
fraud  in  an  action  are  not  necessarily 
libellous.  And  an  action  to  set  aside  a 
deed  on  the  ground  of  dol  and  fraud 
is  not  libellous,  if  the  allegations  be 
made  with  probable  cause  and  without 
maUce,  although  the  party  making  the 
allegation  fails  in  his  suit  also.  A  com- 
plaint to  the  council  of  the  bar  is  not 
a  libel  even  if  the  complaint  be  rejected, 
if  it  be  made  with  probable  cause  and 
without  malice.  Barthe  &  Boudrealt. 
Judgment  reversing  Q.  7  June,  1 878. 
Sir  A.  A.  Dorion  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ. 

A  medical  practioner  is  liable  in 
damages  for  maliciously  publishing,  in 
an  action  against  his  patient  for  fees 
for  his  services,  the  nature  of  the  mala- 
dy for  which  such  services  were  rend- 
ered. And  malice  will  be  presumed 
from  the  publication.  H.  &  T.,  Q.  Judg- 
ment reversing,  5  June,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  J.J.  Eep.  5  Q.  L.  E.  267.  9.  Eev. 
Leg.  579.  2  Leg.  News  202. 

In  a  civil  action  for  damages  for 
verbal  slander,  the  truth  cannot  be 
pleaded  as  a  defence,  unless  it  be  that 
the  occasion  justified  the  statement, 
and  that  there  was  no  malice.  The 
change  in  the  criminal  law  does  not  inci- 
dentally aftect  the  civil  recourse.  Fahey 
&  Baxter.  M.  Judgment  confirming, 
11  Dec,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Eamsay,  Tessier,  Cross,  Baby,  JJ. 

In  an  action  of  damages  for  an  accu- 
sation of  perjury,  it  is  not  justification 
to  say  that  the  defendant  swore  in  an 
affidavit  in  support  ot  a,  petition  en  des- 
titution de  tutelle  that  the  assemblie  de 
parents  took  place  at  the  house  of  one 
Major,  instead  of  at  the  office  of  the 
Prothonotary,  where  it  really  took 
place,  and  that  the  meeting  was  secret, 
and  the  nomination  of  the  tutor  frau- 
dulent, unless  it  appears  there  was  a 
wilful  intention  to  mislead  ;  and  such 


intention  will  not  be  presumed,if  there 
have  been  sufficient  circuinstances 
surrounding  the  nomination  of  the 
tutor  to  justify  suspicion  of  fraud, 
although  fraud  may  not  have  been  suf- 
ficiently established.  Major  &  al.  & 
Lalonde.  M.  Judgment  confirming,  2 
February,  1881.  Sir  A.  A.  Dorion,  C.J., 
Monk,  Eamsay,  Cross,  Baby,  JJ. 

An  action  of  damages  will  lie  for  false 
imprisonment  where  it  appears  the 
proceedings  are  malicious  and  without 
probable  cause.  Beaudoin  &  Boisaeau. 
Judgment  confirming,  June,  1875.  Do- 
rion, C.  J.,  Monk.  Taschereau,  Ramsay, 
Sanborn,  JJ. 

There  must  be  malice  and  want  of 
probable  cause  to  render  a  person 
Uable  for  arresting  another  under  legal 
process.  Beauchemin  &  Trudeau.  Judg- 
ment confirming,  Sep.  1876.  Dorion, 
C.  J.,  Monk,  Eamsay,  Sanborn,  Tessier, 
JJ. 

A  creditor  who  arrests  his  debtor  on 
capias,  and  has  probable  cause  for  so 
doing,  is  not  liable  in  damages  although 
the  debtor  can  justify  his  proceedings. 
Lapierre  &  Gagnon,  Q.  Judgment 
reversing  7  December,  1877.  Dorion,  C. 
J.,  Monk,  Eamsay,   Tessier,  Cross,  JJ, 

MANDAMUS. — A  mandamus  will  not 
lie  to  compel  a  company  to  transfer 
shares  of  its  stock  to  a  subscriber  who 
has  not  signed  an  acceptance  of  such 
shares.  Sart  &  The  Montreal  Manu- 
facturing Co.  Judgment  confirming, 
14  Dec,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 

Mandamus  to  School  Commissioners 
requiring  them  to  carry  out  ajudgment 
of  the  Superintendant  of  Education,  to 
the  effect  that  they  should  build  a 
school-house  on  a  piece  of  ground  on 
which  the  old  school-house  stood  and 
which  was  in  their  possession.  The 
School  Commissioners  answed  "  qu'iU 
etaient  dans  Vimpossibilite  deseconfor- 
mer  ci  la  dite  sentence, parce  qu'Usna- 
vaient  pas  de  titres  d  cette  proprUtis, 
et  qu'ils  itaient  exposes  A  Stre  trovblls 
par  lafabrique."  Held,  that  this  ans- 
wer was  insufficient,  and  the  School 
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Commissioner  were  ordered  to  execute 
the  sentence  of  the  Superintendant. 
Delisee  &  Les  Commissaires  d'Ecole  de 
St- Jean,  Q.  Judgment  reversing,  7  Dec. 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.    Eep.  6  Q.  L. 

B.  322,  1  Deo.  d'A.  93. 

Mandamus  will  not  lie  to  compel  the 
Corporation  of  the  Cure  &  MarguUliers 
to  admit  the  complainant  to  his  place 
in  church.  Rohillard  &  Le  CurS  & 
MarguUliers  de  St-Clement.  M.  Judg- 
ment confirming,  22  June,  1876.  Dorion, 

C.  J.,  Monk,  Eamsay,  Sanborn,  Tessier, 
JJ.  (Ramsay,  J.,  diss.)  Eep.  8  Eev. 
Leg.  63. 

Mandamus  will  not  lie  to  compel  a 
commissioner,  appointed  to  enquire 
under  the  32  Vic,  ch.  8  (Q),  to  furnish 
a  detailed  statement  of  the  accusations 
affecting  the  relator,  or  to  allow  him 
counsel,  or  to  allow  him  to  cross-exa- 
mine witnesses,  or  to  allow  him  to  pro- 
duce witnesses.  Belleville  &  Doucet. 
Q.  Judgment  confirming,  4  March,  1875. 
Eep.  1  Q.  L.  E.,  250. 

No  appeal  lies  to  the  Privy  Council 
from  a  judgment  quashing  this  manda- 
mus. 

The  registrar  will  not  be  condemned 
on  mandamus  to  efface  the  inscription 
of  an  hypothec  in  his  books  without 
the  party  making  the  inscription  or  re- 
presentative being  made  party  to  the 
proceeding.  Robert  &  Eyland.  M.  Judg- 
ment confirming,  15  March,  1877. 

MANDATE Mandate  is  a  contract  by 

which  a  person,  called  the  mandator, 
commits  a  lawful  business  to  the  ma- 
nagement of  another,  called  the  man- 
datary, who  by  his  acceptance  obliges 
himself  to  perform  it.  The  acceptance 
may  be  implied  from  the  acts  of  the 
mandatary,  and  in  some  cases  from  his 
silence.  C.  C.  1701. 

A  factor  or  commission  merchant  is 
an  agent  who  is  employed  to  buy  or  seU 
goods  for  another,  either  in  his  own 
name  or  in  the  name  of  his  principal 
for  which  he  receives  a  compensation 


commonly  called  a  commission.    C.  C. 
1736. 

A  factor  whose  principal  resides  in 
another  country  is  personally  liable  to 
third  persons  with  whom  he  contracts, 
whether  the  name  of  the  principal  be 
known  or  not.  The  principal  is  not 
liable  on  such  contracts  to  the  third 
parties,  unless  it  is  proved  that  the 
credit  was  given  to  both  principal  and 
factor,  or  to  the  principal  alone.  C.  C. 
1738. 

A  deed  of  sale  of  rights  to  real  estate 
ostensibly  for  vaUd  consideration,  fol- 
lowed by  a  conire  lettre,  in  which  it 
was  admitted  that  no  consideration  was 
paid,  and  arranging  how  the  proceeds 
of  the  sale  of  the  property  if  any  were 
recovered  should  be  distributed, 
amounts  to  a  contract  of  agency,  and  it 
may  be  rescinded  by  the  principal  if 
the  agent  does  not  use  due  diligence, 
subject  to  the  expenses  he  may  have 
incurred.  Thurher  ■&  Holland.  Judg- 
ment confirming  that  of  C.  of  Eeview, 
22  June,  1877.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ. 

The  right  of  an  agent  to  sell  real 
estate  cannot  be  gathered  from  acts  of 
agency  of  a  different  character.  Stewart 
&  White.  Judgment  reversing,  6  Sep., 
1874.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ. 

An  agent  who  has  only  general  powers 
of  administration  has  not  power  to  bind 
his  principal  by  making  a  promissory 
note  in  the  name  of  the  principal.  St. 
Jean  &  The  Metropolitan  Bank.  Judg- 
ment reversing  that  of  Superior  Court, 
18  September,  1874.  Monk,  Eamsay, 
Sanborn,  Tessier,  Belanger,  JJ. 

Power  of  attorney  to  agent  to  sign 
notes  for  the  business  of  principal. 
Query,  has  the  Bank  discounting  such 
note  to  enquire  whether  really  for  in- 
terest of  principal  ?  La  Banque  Natio- 
nale  &  Converse.  Judgment  reversing 
that  of  Superior  Court,  29  January,  1878. 

A  uthorisation  to  another  to  have  re- 
pairs made  to  Defendant's  house.  Ques- 
tion of  evidence.    Lutle  &  Bell.    Judg- 
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ment  reversing  judgment  in  Review, 
8  June,  1878.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  JJ.,  Cross,  J.  dis. 

An  architect  acting  as  an  agent  for  a 
person  having  alterations  and  repairs 
made  on  a  building,  has  no  implied,  au- 
thority to  alter  the  contract.  Millem  & 
Shaw.  M.  Judgment  confirming,  March, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  J  J. 

The  cessionnaire  may  contest  the 
authorisation  of  an  agent  to  collect 
money.  Tousignant  &  Blais.  Judgment, 
8  September,  1880.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

Commission  of  travelling  agent.  Ames 
&  Fuller.  Judgment,  June,  1879. 

An  agent  cannot  agree  to  take  pay- 
ment of  his  principal's  money  in  the 
supply  of  goods  to  persons  in  the  em- 
ployment of  the  principal.  So  where 
an  agent  of  an  advertising  Company 
agreed  to  take  payment  for  advertise- 
ments in  furnishings  to  persons  in  the 
employment  of  the  Company,  it  was 
held,  confirming  the  ju  Igment  of  the 
Superior  Court,  that  the  Company 
could  recover  the  amount  from  the 
party  advertising,  there  being  no  ac- 
quiescence on  the  part  of  the  Company 
in  the  arrangement.  And  it  was  not 
held  to  be  evidence  of  such  acquies- 
cence that  the  Company  had  accepted 
hons  of  their  work-people  on  account. 
Ste-Marie  et  al.  &  The  Railway  & 
Newspaper  Advertising  Company. 
Judgment,  18  Sept.  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  JJ. 

Power  to  sell One  Henry  Aylmer, 

junr.,  having  been  authorized  by  power 
of  attorney  to  sell  a  mill  and  several 
lots  of  land  belonging  to  the  Respond- 
ent, sold  the  whole  to  Appellant  in 
payment  of  his  own  debts.  The  present 
action  was  instituted  by  Respondent 
to  have  that  sale  set  aside. 

Held  : — That  although  Henry  Ayl- 
mer, junr.,  was  authorized  to  sell  Res- 
pondent's property,  he  could  not  do  so 
to  pay  his  own  debts,  and  that  the  sale 
to  the  Appellant  was  properly  set  aside. 


Maker  &  Aylmer.  M.  Judgment  con- 
firming, 21  Dec.  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  1  Dec.  d'A.  106. 

A  party  employed  as  agent  to  sell 
property  cannot  accept  in  payment  his 
own  indebtedness,  and  a  sale  for  the 
consideration  of  the  release  of  his  own 
liability  will  be  set  aside  as  fraudulent 
Maker  &  Aylmer.  M.  Judgment,  21 
December,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
1  Dec.  d'A.  106. 

An  agent  entrusted  with  a  sum  of 
money,  and  who  pretends  it  was  stolen 
from  him,  must  show  by  conclusive 
evidence  that  he  was  dispossesed  of  his 
charge,  and  without  fault  on  his  part, 
or  he  will  be  condemned  to  pay  the 
money  to  his  principal.  Gravel  &  Mar- 
tin et  al.  Judgment  confirming,  June 
1874.  Taschereau,  Ramsay,  Sanborn, 
Loranger  JJ.  Confirmed  in  Privy  Coun- 
cil. 

But  if  the  principal  admits  that  the 
money  was  stolen,  or  condones  the 
negligence,  he  cannot  subsequently 
oppose  in  compensation  to  a  claim  by 
his  clerk  for  wages  the  money  so  lost. 
Thompson  &  Watson.  Judgment  con- 
firming, 15  June  1880.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Eep. 
3  Leg.  News  203. 

An  agent  who  converts  the  money  of 
his  principal  to  his  own  use  will  be 
compelled  to  pay  interest  on  it.  Joseph 
&  Phillips  et  al.  Judgment  confirming 
that  of  Sup.  Court,  March  1875.  Eep. 
19  J.  162. 

A  commercial  traveller  whose  prin- 
cipal has  neglected  to  meet  a  draft 
drawn  on  him  for  the  traveiling  ex- 
penses of  the  former,  according  to 
agreement,  may  pledge  the  samples  in 
his  hands  for  necessary  expenses.  Ken- 
nedy &  Cornell.  Judgment,  confirming 
that  of  the  Sup.  Court,  17  Deo.  1879. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

A  principal  who  agrees  to  pay  a  com 
mission  to  an  agent  for  the  sale  of  his 
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manufactured  goods,  stipulating  at  the 
same  time  that  the  agent  shall  cease  to 
manufacture  the  same  article  as  he  had 
previously  done,  and  who  secretly  un- 
dersells his  agents,  cannot  complain 
that  the  agent  has  not  used  due  dili- 
gence, and  therefore  that  he  can  re- 
flise  to  pay  him  his  commission  on  the 
goods  the  agent  did  sell.  The  Joseph 
Hall  Manufacturing  Co.  &  McDougall. 
M.  Judgment  confirming,  June,  1874. 
TaschereaUjRamsay,  Sanborn,  Loranger, 
JJ. 

The  Appellant,  projector  of  a  joint 
stock  banking  company,  engaged  Res- 
pondent to  obtain  subscribers  for  which 
he  was  to  receive  ^  per  cent,  and  it  was 
expressly  stipulated  that  "  cette  com- 
mission sera  payable  apris  le  premier 
versement."  Few  subscribers  paid  the 
.1st  call,  and  the  scheme  was  abandoned. 
Seld{  that  the  commission  was  due 
after  the  first  call.  Hubert  &  Barthe. 
M.  Judgment  confirming,  20  June, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  J  J.  Eep.  2  Leg. 
News  227. 

"Where  a  commission .  merchant  has 
done  business  for  a  principal  to  whom 
he  has  rendered  regular  accounts  sales, 
charging  certain  commission  which 
have  never  been  questioned,  it  will  be 
presumed  that  the  principal  has  ac- 
quesced  in  those  charges.  Stevenson  et 
al.  &  Henshaw.  M.  Judgment  confirm- 
ing, Septembre,  1882.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

A  principal  is  bound  to  know  the 
transactions  of  his  agent,  and  where  on 
interrogations  on  faits  et  articles  he 
alleges  ignorance  of  his  own  business  the 
interrogatory  will  be  taken  as  confessed. 
Mc  Greevy  &  Paille.  Judgment  confirm- 
ing that  of  Sup.  Ct.,  4  June,  1880.  Sir 
A.  A.  Dorion,  C.  J.  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ. 

A  general  agent  authorized  to  pur- 
chase goods  for  his  principal,  binds  his 
principal  for  the  price,  although  the 
agent  may  have  been  in  funds  to  pay 
for  these.  Poulin  &  Williams.  Judg- 
ment confirming  that  of  Sup.  Ct.,  15 


June,  1877.    Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ. 

A  person  acting  publicly  in  Montreal 
as  the  general  agent  of  an  insurance 
company,  whose  chief  place  of  business 
is  elsewhere,  will  bind  the  company  for 
such  supplies  as  may  have  been  fur- 
nished the  agent  in  good  faith  for  the 
purposes  of  the  insurance  basiness,  al- 
though by  the  arrangement  between 
the  agent  and  the  company,  it  was  un- 
derstood the  agent  was  to  take  a  com- 
mission on  the  business  done  by  him  to 
cover  all  expenses.  Morton  et  al.  &  The 
Niagara  District  Mutual  Fire  Ins.  Co: 
Judgment  reversing  that  of  Sup.  Ct., 
13  March,  1878.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

The  principal  who  profits  by  a  purcha- 
se made  for  his  account  by  his  agent,  or 
clerk,  is  liable  to  the  vendor  although  at 
the  time  of  the  sale,the  vendor  was  igno- 
rant of  the  fact  that  the  agent  was  not 
the  principal,  C8t£  &  Paquet.  Q.  Judg- 
ment confirming,  7  September,  1875, 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Read  &  Birhs,  2  L. 
C.  J.  161.  Ducasse  &  Beauyil,\Z  L.  C. 
R.  13. 

An  agent  purchased  cattle  as  for 
himself,  the  owner  not  knowing  he  was 
transacting  with  an  agent.  The  osten- 
sible purchaser  could  not  pay,  and  the 
vendor  learned  he  was  the  buyer  for 
appellant,  that  he  had  no  business  of 
his  own  except  that  of  a  buyer  for  ap- 
pellant, and  that  appellant  got  the  cat- 
tle and  only  settled  with  the  ostensible 
purchaser  by  an  account,  which  appear- 
ed to  be  that  which  might  pass  bet- 
ween a  principal  and  agent  and  which 
appellant  did  not  produce.  Held,  that 
the  seller  of  the  cattle  had  no  recourse 
against  the  appellant.  Q.  Judgment 
reversing,  6  Dec,  1884.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier,  Cross,Baby, 
JJ.  Ramsay,  Baby,  JJ.,  dissenting 
thought  the  course  of  business,  bet- 
ween the  ostensible  purchaser  and  ap- 
pellant to  which  this  transaction  was 
not  an  exception,  was  that  between  a 
principal  and  agent,  that  McShane  got 
the  cattle  directly  and  had  not  proved 
he  paid  for  them. 
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A  transfer  made  by  an  agent  fraudu- 
lently to  the  knowledge  of  the  transferee 
will  be  set  aside.  Connolly  &  Connolly. 
Judgment  confirming  that  of  S.  C,  18 
Sep.,  1877.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  JJ. 

The  term  "  Commission  Agent  "  is 
not  synonymous  with  "factor."  The 
possession  or  control  of  the  goods  of 
the  principal  constitutes  the  agent  a 
factor.  Crane  et  al.  &  Nolan:  Judg- 
ment reversing,  20  Feb.,  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Eamsay,  San- 
born, JJ.  Eamsay  J.,  dis.  Eep.  19 
J.  309. 

A  commercial  agent  acting  for  per- 
sons in  the  United  States  to  sell  flour, 
and  not  having  the  flour  in  his  posses- 
sion or  subject  to  his  control,  is  not  a 
Factor  or  a  Commission  Merchant ;  and 
consequently  he  is  not  personally  liable 
in  damages  for  the  non-delivery  of  the 
flour  sold  in  the  name  of  their  princi- 
pal. Crane  et  al.  &  Nolan.  Judgment 
reversing  that  of  Sup.  C.  Dorion,  C.  J., 
Monk,  Tascherau,  Sanborn,  JJ.,  Eam- 
say, J.,  diss.    Reported  ]  9.  J.  309. 

The  agents  of  a  foreign  principal,  re- 
siding abroad  and  who  is  not  declared, 
will  be  held  personally  liable  on  a  con 
tract  signed  by  them  in  their  own 
name,  though  the  contract  showed  their 
quality  of  Commission  Agents,  and  it 
was  not  known  to  the  other  party  that 
there  were  selhng  goods  to  a  mill  from 
foreign  principals.  Evans  &  McLea,  M. 
Judgment  reversing,  2  Feb.,  1881.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  JJ.  Eep.  4.  Leg.  News  76. 
1  Dec.  d'A.  201. 

Commission  agents  whose  principals 
reside  abroad  held  personally  liable 
on  contract  signed  by  them  in  their 
own  name,  though  the  contract  showed 
their  quality  of  Commission  Agents, 
and  it  was  known  to  the  other  party 
that  they  were  selling  goods  to  arrive 
from  foreign  principals.  Evans  &  McLea 
et  al.  M.  Judgment  reversing,  2  Feb., 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Babv,  JJ.  Eep.  4.  Leg. 
News  76,  1  Dec.  d'A.  201. 


Where  a  contract  is  made  with  a  fo- 
reign house  the  agent  through  whom 
the  business  is  carried  on  cannot  sue  in 
his  own  name,  as  a  factor,  although  the 
goods  may  have  been  delivered  by  him. 
Doutre  &  Dansereau.  M.  Judgment  re- 
versing, 17  Dec,  1879.  Dorion  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Eep. 
3  Leg.  News  19. 

Where  there  is  a  written  contract 
between  a  foreigner  and  a  party  in  Ca- 
nada, the  agent  of  the  foreigner  to  de- 
liver the  goods  cannot  sue  for  the  price 
of  them  in  his  own  name.  Doutre  & 
Dansereau.  Judgment  reversing  that 
of  Sup.  C,  17  Dec,  1879.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 

Le  facteur  ou  agent  d'un  principal 
residant  en  pays  etranger  est  seul  res- 
ponsable,  personnellement,  envers  les 
tiers. 

Les  personnes  employees  par  ce  fac- 
teur ou  agent,  qui  est  leurmandant,  ne 
sont  pas  responsables,  personnellement, 
des  transactions  faites  au  nom  de  leur 
mandant.  Dixon  &  Etu.  M.  Judgment 
reversing,  21  May,  1884.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Cross,  Baby, 
JJ.    Eeported  7  Leg.  News  213. 

A  lot  ot  iron  shipped  to  the  port  of 
Montreal  on  bill  of  lading,  endorsed  in 
blank,  by  which  the  master  promised 
to  deUver  the  goods  on  payment  of 
freight.  One  Henderson,  agent  of  Biok- 
ford  the  consignee  for  the  purpose  of 
receiving  the  goods,  received  money 
to  pay  the  freight.  The  master  dehvered 
the  goods  without  exacting  the  freight 
and  Henderson  died  insolvent. 

Held,  confirming  the  judgment  of  the 
Superior  Court,  that  the  master  could 
not  maintain  action  against  Bickford 
for  the  freight,  to  whom  he  had  not 
given  credit,  Sep.,  1875.  Fletcher  & 
Bickford.  Dorion,  C.  J.,  Monk,  Tasche- 
reau, Eamsay,  Sanborn,  JJ. 

Bates,  a  merchant  in  England 
dealt  with  one  Lear  in  Montreal, 
having  doubts  of  Lear's  solvency  when 
about  to  fill  an  order  from  Lear,  Bates 
delivered  the  goods  to  one  Arnold  in 
England  desiring  him  to  use  his  dis- 
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cretion  as  to  their  delivery,  the  invoice 
being  made  in  Lear's  name.  Arnold 
sold  the  goods  as  being  Bates  goods  to 
Williamson  and  Lear  became  insolvent. 
WUliamsoa  did  not  pay  for  the  goods 
and  being  sued  for  the  price,  he 
pleaded  that  the  goods  were  not  Bates 
goods  but  Lear's,  that  Arnold  was  the 
agent  of  Lear,  and  that  delivery  to 
Arnold  was  delivery  to  Lear.  Held,  con- 
firming judgment  of  Superior  Court, 
that  Arnold  was  the  agent  of  Bates,  and 
that  Williamson  had  no  interest  to 
raise  the  question. 

The  power  of  an  agent  to  sell  on 
commission  may  be  revoked  at  any 
time,  subject  to  the  rights  of  the  agent. 
Dillon  et  al,  &  Borihwieh.  Judgment 
confirming,  that  of  Superior  Court,  15 
June,  1880.  Dorion,  C.  J.,  Monk,  Eam- 
say,  'I?essier,  Cross,  JJ. 

Where  the  power  of  an  agent  is  re- 
voked before  dehvery,  a  sale  begun 
cannot  be  completed  by  the  agent 
unless  there  has  been  an  acceptance 
by  the  purchaser  which  binds  him. 
Lynn  &  Niven.  M.  Judgment  reversing, 
June,  1874.  Taschereau,  Ramsay,  San- 
bom,  Loranger,  JJ. 

The  power  of  the  agent  may  be  re- 
voked at  any  time  by  the  principal. 

The  agent  who  alleges  a  sale  cannot 
prove  it  without  a  memorandum  in 
writing.  Lynn  &  Cochrane  et  al.  Judg- 
ment reversing,  those  of  the  Superior 
Court  and  Court  of  Review,  June,  1874, 
Taschereau,  Ramsay,  Sanborn,  Loran- 
ger, J  J. 

Revendieation  in  hands  of.  —  L' Ap- 
pelant, agent  de  I'lntime  a  Montreal, 
devait  recevoir  une  conmaission  de  10 
pour  cent  sur  toutes  les  marchandises 
que  celui-ci  lui  expedierait  de  France. 
Une  grande  partie  de  ces  marchandises 
fut  vendue  par  1' Appelant  qui  ne  fit 
aucune  remise  d'argent  a  I'lntime,  et 
celui-ci  fit  saisir-revendiquer  toutes 
celles  qui  n'avaient  pas  encore  ete  ven- 
dues. 

Jug&: — Que.  sous  les  circonstances 
I'lntime  etait  bien  fonde  a  reclamer  les 


eflfets  qu'il  avait  expedies  a  son  agent. 
de  Beaufort  &  Lureau.  M.  Judgment 
confirming,  24  March,  1883.  Rep.  3  Dec. 
d'A.  163. 

■  The  evidence  of  an  agent  after  his 
mandat  is  at  an  end  will  not  be  con- 
sidered as  an  admission  by  the  Defend- 
ant, and  so  where  limitation  was 
pleaded,  and  the  Plaintiff  pretended 
that  there  was  a  recognition  of  the 
debt  and  a  promise  to  pay  it,  the 
evidence  of  the  agent  of  the  former 
Defendant  will  not  be  admitted  to 
prove  such  recognition,  (1235  C.  C.) 
Pinsonneauli  et  al,  &  JDesjardins. 
Judgment  reversing  that  of  Superior 
Court,  17  Dec,  1879. 

And  an  agent  who  alleges  a  sale  can- 
not prove  it  without  a  memorandum  in 
writing.  Lynn  &  Cochrane  et  al.  Judg- 
mens,  June  1874.  Taschereau,  Ramsay, 
Sanborn,  Loranger,  JJ. 

In  August  1870,  Rutherford  Bros., 
merchants  in  Newfoundland,  shipped 
on  board  the  "  Jane,"  at  Labrador,  a 
cargo  of  herrings  consigned  to  Respon- 
dents at  Montreal.  On  the  23rd  August, 
the  shippers  wrote  to  Respondents  ad- 
vising them  of  shipment  on  account  of 
Ridley  &  Sons,  directing  Respondents 
to  sell  the  herrings  and  place  the  pro- 
proceeds  to  credit  of  Ridley  &  Sons,  to 
whom  account  sales  were  to  be  sent, 
and  Ridley  &  Sons  were  to  arrange  with 
Rutherford  Bros,  for  their  payment. 
This  letter  was  accompanied  by  a  bill 
of  lading  acknowledging  that  the  her- 
rings were  shipped  by  Ridley  &  Sons 
and  that  they  were  to  be  delivered  at 
Montreal  to  Respondents.  The  letter, 
the  bill  of  lading  came  intorespondents' 
possession  simultaneously  with  the  ar- 
rival of  the  "Jane  "  at  Montreal  in  the 
month  of  November. 

On  the  30th  August,  Rutherford  Bros, 
again  wrote  to  Respondents  repeating 
the  directions  of  the  letter  of  the  23rd 
August,  and  requesting  Respondents  to 
insure.  On  the  16th  September,  Res- 
pondents acknowledged  the  letter  of 
the  30th  August,  said  they  had  insured 
and  agreed  to  credit  Ridley  &  Sons  as 
directed. 
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On  the  27th  September,  Kutherford 
Bros,  wrote  to  Eespondents  acknow- 
ledging Respondents'  letter  of  the  16th, 
and  saying  that  they  had  drawn  on 
Respondents  for  £76.0.2.  It  is  not  told 
why. 

On  the  23rd  September,  Respondents 
advanced  Ridley  &  Sons  *12,000.  On 
the  13th  October,  Rutherford  &  Bros, 
telegraphed  to  Eespondents  cancelling 
their  previoHS  instructions,  and  desiring 
then  to  give  them  credit  for  the  her- 
rings. 

On  the  14th  October,  Eespondents 
acknowledged  the  receipt  of  the  letter 
of  the  27th  September  and  of  the  tele- 
gram and  they  agreed  to  pay  the  draft 
of  £71.0.2  at  maturity.  They  were  silent 
as  to  the  rest. 

On  the,  4th  November,  the  "  Jane  " 
arrived  at  Montreal.  By  this  time  Ru- 
therford Bros,  had  failed  and  Appellant 
as  assignee  came  to  look  after  the  es- 
tate. 

Appellant  contends  that  he  got  pos- 
session of  the  cargo  at  Montreal  by 
consent  of  Respondents,  who  took  then 
back  from  Appellant,  agreeing  to  sell  it 
for  the  benefit  of  the  estate  so  as  to 
retain  the  commission.  If  this  be  proved 
must  succeed  ;  but  on  the  other  hand 
it  is  considered  that  there  was  no  men- 
tion of  Respondents'  rights,  and  without 
the  existence  of  a  contract  there  was 
no  evidence  of  Stabb  having  even  had 
possession  of  the  cargo  of  the  "  Jane." 
This  gives  rise  to  a  question  of  law, 
namely  whether  Rutherford  Bros,  could 
change  his  instructions  after  they  had 
been  acted  upon  by  Respondents. 

The  majority  of  the  Court  was  of 
opinion  that,  under  the  circumstances, 
the  estate  of  Rutherford  Bros,  was  the 
owner  of  the  herrings,  which  had  come 
into  possession  of  Respondents  after 
the  failure  of  Rutherford  Bros.  Stabb 
&  Lord  ei  al.  M.  Judgment  reversing, 
March,  1875  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborne,  JJ.,  Monk, 
Ramsay,  JJ.  dissenting  were  of  opinion 
that  no  new  contract  was  proved  bet- 
ween Respondents  and  Stabb  at  Mont- 


real,— that  there  was  nothing  but  an 
understanding  that  Respondents  should 
sell  and  get  their  commission,  in  any 
event,  leaving  the  question  of  owner- 
ship to  be  decided  later, — that  the  ship- 
ment to  Respondents  was  by  Ridley  & 
Sons,  and  that  Rutherford  Bros,  could 
not  change  the  destination  of  the  cargo, 
in  transitu,  or  the  appUcation  of  its 
proceeds  to  the  detriment  of  the  Res- 
pondents. "  Nemo  potest  muiare  const- 
liam  suum  in  alterius  injuriam."  They 
were  also  of  opinion  that  the  silence  of 
Respondents  in  answering  the  telegram 
of  the  13th  October  did  not  afieot  the 
question,  as  Respondents  were  then 
required,  and  his  silence  did  not  and 
could  not  damnify  the  shipper. 

Persons  doing  business  generally  as 
brokers  and  commission  merchants 
sold  flour,  to  arrive  from  Chicago,  for  a 
principal  resident  there.  The  name  of 
the  principal  was  declared  in  the  con- 
tract note,  and  the  agent  signed  as 
"commission  agents." 

Held : — That  the  agents,  not  having 
the  goods  in  their  possession  or  under 
their  control,  could  not  be  considered 
"  factors  under  article  1738,  C.  C,  but 
were  merely  brokers." 

The  term  "  commission  agent  is  not 
synonymous  with  "factor". 

The  definitions  of  "broker"  and 
"  factor  "  in  article  1736  C.  C,  are  not 
to  be  interpreted  literally  as  establish- 
ing a  strict  rule,  but  as  general  com- 
prehensive definitions,  subject  to  inter- 
pretation and  extension  according  to 
the  ordinary  distinction  applied  to 
these  two  classes  of  agents. 

The  possession  or  control  of  the  goods 
of  the  principal  by  the  factor  distin- 
guishes him  from  a  broker.  This  dis- 
tinction is  the  real  foundation  of  the 
exceptional  liability  which  attaches  to 
a  factor  when  contracting  for  a  foreign 
principal.  The  broker,  like  other  mer- 
cantile agents,  incurs  no  personal  liabi- 
lity, if  he  does  not  exceed  his  instruc- 
tions; the  factor,  on  the  contrary, 
acting  for  a  foreign  principal,  is  person- 
ally responsible  as  if  he  were  principal. 
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Althougli  the  personal  liability  of  the 
factor  or  commissionnaire  is  by  law 
presumed  when  he  acts  for  a  foreign 
principal,  yet  he  may  always  free  him- 
self from  such  liability  by  the  contract 
itself,  or  destroy  the  legal  presumption 
by  the  circumstances  attending  the 
transaction.  Crane  ei  al.  &  Nolan.  M. 
Judgment  reversing,  20  February,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Kam- 
say,  Sanborn,  JJ.  Ramsay,  J.,  dis.  Ee- 
ported  19  J.  309. 

A  person  holding  property  as  trustee 
under  a  deed  of  conveyance  from  an 
insolvent  firm  is  by  law  entitled  to 
eiter  en  justice  for  the  protection  of  the 
rights  conveyed  to  him  by  such  deed ; 
and  accordingly  in  the  present  case  it 
was  held  that  such  trustee  was  entitled 
to  plead  in  his  own  name  to  an  action 
of  revendication  based  on  a  pretended 
sale  from  the  insolvents  to  the  Plaintiff. 

Though  emplacement  is  no  longer 
necessary  to  the  validity  of  a  sale,  yet 
where  there  is  no  deplacement  fraud 
and  simulation  are  easily  presumed  ; 
and  where  a  pretended  sale  was  a  mere 
contrivance  intended  to  obtain,  under 
color  of  a  sale,  a  security  upon  the 
effects,  and  thus  avoid  the  delivery  of 
possession  which  is  essential  to  the 
vaUdity  of  a  pledge,  it  was  held  inoper- 
ative. Moffat  &  Burland,  M.  Judgment 
reversing,  27  May,  1884.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Cross,  Baby, 
JJ.  Reported  4  Dec.  d'A.  59.  7  Leg. 
News  182.  Reversed  in  Supreme  Court. 
USup.  Court  Rep.  46. 

The  plaintiffs  were  trustees  under  a 
deed  of  assignment  from  insolvents, 
with  authority  to  carry  on  the  business 
until  it  should  be  wound  up,  which  was 
to  be  completed  within  two  or  three 
years.  The  business  was  not  wound 
up  in  that  time,  but  was  carried  on  by 
the  plaintiffs  on  an  extensive  scale  with 
funds  raised  on  their  own  credit,  and 
large  losses  were  incurred.  Held,  by 
the  majority  of  the  Court,  in  an  action 
by  the  plaintiffs  against  creditors  who 
had  signed  the  trust  deed,  to  oblige 
them  to  repay  the  amount  of  such  los- 
ses, that  the  plaintiffs  were  not,  under 
the  circumstances,  agents  of  the  credi- 


tors, so  as  to  make  the  latter  liable  for 
the  result  of  their  operations.  Ohinic 
et  al.  &  Oarneau.  Q.  Judgment  confir- 
ming, 7  May,  1884.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  7  Leg.  News,210. 

Le  mandataire,  qui  regoit  de  son 
mandant  une  somme  d'argent  a  remet- 
tre  a  un  tiers  pour  eteindre  une  obli- 
gation du  mandant  vis-a-vis  de  ce  tiers, 
doit,  si  I'obligation  a  taux  eleve,  faire 
diligence  pour  executer  son  mandat, 
sans  quoi  il  sera  tenu  au  paiement  de 
cet  interet  pour  tout  le  temps  qu'il 
aura  neglige  de  faire  remise  des  sommes 
d'argent  dont  il  etait  porteur  pour  le 
tiers.  JDulac  &  Bolduc.  Q.  Judgment 
confirming,  8  Oct.,  1885.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ.  Eamsay,  J.,  dis.  Rep.  14.  Rev. 
Leg.  359,  8  Leg.  News  370. 

(Following  Broione  et  al.  vs.  Pinson- 
nault,  3  Supreme  Court  Reports  102.) 
An  assignment  by  an  insolvent  debtor 
of  his  estate  for  the  benefit  of  his  cre- 
ditors, does  not  confer  upon  the  as- 
signee the  right  to  pursue  or  defend 
in  his  own  name  the  actions  accruing 
with  regard  to  the  estate  and  property 
assigned.  Reynar  &  Porteous  et  al. 
Q.  Judgment  reversing,  8  Oct.,  1885. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Baby,  JJ.  Ramsay,  J.,  dissenting  as  to 
reasons,  was  of  opinion  that  the  legal 
title  was  not  in  Porteous,  differing  in 
that  from  the  case  of  Burland  &  Mof- 
fat. In  the  case  of  Browne  et  al.  & 
Pinsonneault  the  question  was  not  adju- 
dicated upon  by  this  court.  (1) 

Appellant  &  Respondent  are  banks, 
— the  former  a  saving's  bank,  and  the 
latter  an  ordinary  banking  institution. 
On  the  13th  Sep.,  1873,  C,  Respondent's 
cashier  obtained  a  loan  in  his  own  name 
from  Appellant,  on  the  security  of 
shares  of  the  Respondent  bank,  stand- 
ing also  in  his  own  name.  These  shares 


(1)  The  Supreme  Court  did  adjudicate 
upon  the  two  questions,  which  was  not  abso- 
lutely necessary.  This  according  to  a  learned 
and  polite  dictum  reproiiuced  in  Cassel's  Di- 
gest, p.  38,  is  "  extrajudicial  and  unwarran- 
ted." 
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declining  in  value,  C.  substituted  there- 
for notes  the  property  of  Respondent, 
intimating  that  the  loan  was  made  to 
Eespondent,  and  not  to  himself  per- 
sonally. On  the  23rd  June,  1875,  the 
transaction  was  entered  in  the  books 
of  Respondent  as  being  a  transaction 
of  Respondent  and  not  of  C.  personally 
and  on  the  29th  July,  1875,  the  pass- 
book between  Appellant  and  Respon- 
dent was  altered  in  accordance  with  the 
same  pretension. 

Held: — ^That  a  principal  may,  by 
subsequent  ratification,  or  even  by  tacit 
acquiescence,  render  himself  responsi- 
ble to  a  third  party  for  the  act  of  his 
agent  in  excess  of  his  authority,  and 
that  in  this  case  the  Respondent,  being 
well  aware  of  Appellant's  pretension, 
and  having  acquiesced  in  it  until  5th 
of  August,  1876,  and  obtained  other 
loans  from  the  Appellant,  must  be  held 
to  have  ratified  the  act  of  its  agent  C, 
and  become  bound  thereby.  La  Ban- 
que  d'JEpargnes  de  la  Cit£  et  du  Dis- 
trict de  Montreal  &  LaBanque  Jacques 
Cartier.  M.  Judgment  reversing,  25 
January,  1886.  Sir  A.  A.  Dorion,  C.  J, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  M.  L.  R. 
II  Q.  B.  64.  9  Leg.  News   86. 

Where  an  agent  acting  for  the  gov- 
ernment discloses  his  agency,  he  is  not 
personally  liable  until  he  has  received 
funds  to  pay  the  amount  due.  It  is 
not  necessary,  to  make  the  agent  Hable, 
that  he  should  have  received  a  sum  of 
money  to  pay  the  particular  claim  sued 
for ;  it  is  sufficient  if  he  has  received 
money  to  pay  accounts  of  that  kind. 
But,  held,  in  the  present  case,  that  the 
evidence  of  his  having  funds  was  insuf- 
ficient. Quesnel  &  Biland.  Q.  Judgment 
reversing,  5  February,  1886.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Tes. 
sier.  Cross,  JJ.,  dissenting.  Rep.  9  Leg. 
News  105.   12  Q.  L.  R.  129. 

The  agent  of  an  insurance  company 
has  no  authority  to  accept  an  insurance 
and  give  a  receipt  for  his  indi- 
vidual debt  to  the  person  insuring, 
and  such  act  on  his  part  will  not  bind 
tbe  company.  The  Citizens  Insurance 
Co.  &  Bourguignon..  M.  Judgment  re- 
versing, 25   January,   1886.  Sir    A.  A. 


Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Rep.  M.  L.  R.  II  Q.  B.  22. 
9  Leg.  News  85. 

A.   acting   for  B.,  his  undiscovered 
principal,  sold  to  C.  a  cargo  of  coal  to 
arrive,  C.  to  have  the  option  of  taking 
the  coal  at  the  weight  given  in  the  bill 
of  lading  or  of  having  it  re-weighed  at 
seller's  expense.  C.  accepted  the  coal 
without    re-weighing,    but   afterwards 
weighed  it  in  his  own  yard,  without 
notice  to  the  seller,   and  mixed  it  with 
other  coal.     Held,  that  B.  the  undis- 
covered principal,  might  sue  on  the 
contract  in  his  own  name.    That  C,  by 
tendering  in  his  second  plea  the  price 
of  the  coal  admitted  to  have  been  re- 
ceived,   acknowledged  that  the  action 
had  been  properly  brought  by  B.  The 
Canada  Shipping   Co.  &   The   Victor 
Hudon  Cotton  Co.  M.  Judgment  rever- 
sing, 24  March,  1882.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Baby,  JJ. 
The  Chief  Justice  and  Ramsay,  J.,  dis. 
Rep.  5  Leg.  News  302,  2  Dec.  d'A.  356. 

Where  an  agent  in  makinga contract 
fraudulently  suppressed  a  material  fact 
within  his  knowledge,  his  principal  can- 
not profit  by  the  fraud,  although  he 
was  himself  ignorant  of  the  fact  sup- 
pressed, alterius  circumventio  alii  non 
prcebet  actionem,  de  vig.  in-2,  49. 

And  so  where  shares  were  sold,  pur- 
porting to  be  shares  of  an  incorporated 
company,  when,  in  fact,  no  such  cor- 
poration was  in  existence,  the  error  into 
which  the  purchaser  was  led  was  sufS- 
cient  to  annul  the  contract.  Chretien  & 
Crowley.  M.  Judgment  confirming,  19 
January,  1882.  Rep.  5  Leg.  News  262, 
1  Dec.  d'A.  385. 

Under  the  terms  of  the  following  let- 
ter the  signer  intended  to  make  him- 
self, and  is  personally  liable  : 

Montreal,  May  11th,  1877. 
Messrs.  Ritchie  &  Borlase, 
Gentlemen, 
We,  the  undersigned,  acting  as  di- 
rector and  secretary  of  the  Montreal 
Omnibus  Company,  hereby  agree  to  see 
the  account  that  Brown  and  St.  Charlee 
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have  against  the  above  Company  duly 
settled,  provided  the  said  account  shall 
be  made  out  and  agreed  upon  as  either 
the  Court  or  arbritators  appointed  shall 
decide. 

(Signed)    R.  Kerr, 
As  President  of  the  Montreal  Omnibus 
Company. 

Although  the  above  letter  was  evi- 
dently incomplete,  having  been  intend- 
ed to  be  signed  by  more  than  one  indi- 
vidual, yet  the  signer  waived  the  right 
he  might  have  had  to  treat  it  as  an 
incomplete  document,  by  signing  and 
delivering  it  to  the  Plaintiff's  agents. 
Kerr  &  Brown  et  al.  Judgment  con- 
firming, 14  Dec,  1878.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ . ,  dis. 
23  i.  227. 

The  agent  of  an  insurance  company 
cannot  bind  the  company  by  agreeing 
to  hold  a  party  insured  for  board  and 
lodging  he  was  to  furnish  the  agent. 
But  where  the  agent  made  a  note  for 
the  insured  which  he  gave  him  to  under- 
stand would  be  liquidated  by  the 
Agent's  board,  and  gave  it  to  the  com- 
pany who  held  it  as  cash,  the  company 
will  be  liable  in  case  of  a  loss  by  fire. 
The  Ottawa  Agricultural  Company  & 
Bouthillier  alias  Boutiqu4.  Judgment 
confirming,  22  September,  1874.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  J  J.  Cross, 
J.,  dis.  Rep.  2  Leg.  News  394. 

MANDATOR.— u.  Interest. 

MARGUILLIER  EN  CHARGE.— The  ac- 
tion to  compel  the  Marguillier  soriant 
de  charge  to  render  an  account,  may  be 
brought  without  the  authorisation  of 
the  parishoners,  contribuables,  as  being 
a  suit  necessary  for  the  recovery  of  the 
ordinary  revenues  of  the  Fabrique. 
This  case  is  therefore  within  the  excep 
tion  of  art.  34  of  the  arrSt  of  St  Jean 
en  gr&ve,  whereas  the  case  of  Yerch&res 
&  Terchires  is  within  the  rule  of  the 
article. 

In  a  case  like  this  it  is  the  duty  of 
the  new  Marguillier  to  proceed  to  re- 
cover by  suit,  apr&s  n4anmoins  en  avoir 
communique  au  bureau  ordinaire,  d 
peine  de  demeurer  en  son  propre  et  vrai 
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nom,  garant  et  responsable  de  tous  les 
^vinements.  On  the  merits  it  is  no 
answer  in  the  mouth  of  the  old  Mar- 
guillier to  say  that  he  cannot  get  access 
to  the  books,  and  therefore  to  ask  the 
dismissal  of  the  action.  Le  Cur4  et 
Marguilliers  de  Beauharnois  &  Rohil- 
lard.  M.  Judgment  reversing,  16  March, 
1877.  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ. 

Usage  as  to  meetings  to  appointmar- 
guilliers — II  n'a  pas  ete  prouve  que, 
d'apres  I'usage  dans  la  paroisse  de  St. 
Thomas  de  Montmagny,  que  les  pa- 
roissiens  ne  pouvaient  elire  comme 
MarguiUier  que  I'une  des  trois  person- 
nes  proposees  par  le  Marguillier  sortant 
de  charge,  sans  pouvoir  eux-memes  en 
proposer  d'autres. 

En  supposant  qu'un  tel  usage  aurait 
ete  prouve  il  ne  pourrait  prevaloir  sur 
le  droit  que  les  paroissiens  ont,  en  vertu 
de  la  loi,  d  elire  I'un  d'entr'eux  pour 
etre  marguillier  sans  aucune  restriction 
quant  a  leur  choix.  Moreau  Collin.  Q. 
Judgment  reversing,  5  December,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Rep.  19  J.  26. 

MARRIAGE  CONTRACTS.— A  donation 

by  contract  of  marriage  of  aU  the  movea- 
bles belonging  to  the  deceased  at  the 
time  of  his  death  becomes  inoperative  if 
the  donor  sells  all  his  movables  before 
his  death.  Cahill  &  Hachette  et  al.  M, 
Judgment  confirming,  15  March,  1876. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
JJ.  Rep.  7  Rev.  Leg.  518. 

The  emploie  of  money  stipulated 
propre  of  the  wife  by  marriage  contract, 
must  be  made  incontinently  at  the  ac- 
quisition of  the  property,  and  the  de- 
claration that  the  husband  employs  the 
money  on  property  already  purchased 
by  him  is  only  a  vente  d4guis4e.  Dionne 
&  Boss,  Q.  Judgment  confirming,  3 
March,  1881,  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  J  J. 

The  separate  property  of  the  wife  in 
the  common  habitation  of  the  husband 
and  wife  is  not  property  in  possession 
of  the  husband.  The  City  of  Montreal 
et  al.  &    Greene  et  vir.  M.  Judgment 
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confirming,  15  May,  1879.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay.  Tessier, 
Cross,  JJ. 

A  husband.  Defendant  in  a  suit  to 
authorize  his  wife,  is  not  in  the  record 
so  as  to  be  bound  personally  by  the 
judgment  as  regards  his  separate  and 
individual  interest.  Gomte  &  LagacS 
et  vir.  M.  Judgment  23  January,  1884. 
Sir  A.  A,  Dorion,  C.  J.,  Eamsay,  Tessier, 
Cross,  Baby,  JJ. 

La  saisie  de  bien  meubles,  trouves  au 
domicile  d'un  debiteur,  ne  pent  etre 
annulee  parune  opposition  del'epouse, 
alleguant  qu'elle  est  separee  de  biens 
d'avec  son  mari,  et  que  les  effets  saisis 
lui  appartiennent,  si  la  preuve  etablit 
que  les  meubles  saisis,  bien  qu'achetes 
partie  par  son  mari  au  nom  de  sa 
femme  et  partie  par  celle-ci,  ont  tons 
ete  payes  des  deniers  du  mari. 

L'abandon  fait  a  telle  opposante  par 
trois  des  creanoiers  du  debiteur  saisi, 
de  meubles  appartenant  a  celui-ci,  ne 
pent  faire  oette  opposante  proprietaire 
des  dits  meubles.  Tardif  &  Campbell  et 
at.  Q.  Judgment  confirming,  6  May, 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby,  .JJ.  Eep.  14  Eev. 
Leg.  434. 

A  wife  commune  en  biens  with  her 
husband,  may,  during  his  lifetime, 
validly  renounce  to  a  right  of  usufruct 
reserved  to  her  in  the  event  of  her 
surviving  her  husband,  on  property 
possessed  by  him  subject  to  a  substitu- 
tion in  favor  of  their  children.  The 
fact  that  on  her  husband's  death  she 
renounced  to  the  community  will  not 
affect  the  validity  of  the  renunciation 
of  her  usufruct,  which  does  not  come 
within  the  prohibition  of  C.  C.  1301. 

The  jurisprudence  on  the  subject  of 
art.  1301  (1)  reviewed.  Langlois  & 
Langlois.  Q.  Judgment  reversing,  4 
February,  1886.  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  9  Leg.  News  90. 

(1)  A  wife  cannot  bind  lierself  either  with 
or  for  her  husband  otherwise  than  as  being 
common  as  to  property  ;  any  such  obligation 
contracted  by  her  in  any  other  quality  is  void 
and  of  no  eftect.  1301  C.  C. 


So  where  a  widow  claimed  her  dower 
on  real  estate  mentioned  in  her  mar- 
riage contract,  and  charged  with  dower' 
which  had  been  exchanged  for  other 
real  estate,  with  her  consent,  her  action 
against  the  d^tenteur  will  be  dismissed. 
Girnuard  &  Trudel.  M.  Judgment  con- 
firming, 25  January,  1884.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Rep.  4  Dec.  d'A.  39. 

When  the  surviving  husband  has  not 
made  an  inventory  within  three  months 
of  the  decease  of  his  wife,  there  is  con- 
tinuation of  community  between  him 
and  his  children. 

Such  continuation  of  community  may 
be  stopped  by  an  inventory  made  in 
due  form  and  closed  in  presence  of  a 
legitime  coniradicieur.  CdU  &  C6U.  Q. 
Judgment  reversing,  8  Sep.,  1877.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Tessier,  JJ. 
Monk,  J.  dis.,  probably  owing  to  cer- 
tain irregularities  in  making  the  in- 
ventory in  the  particular  case,  and  not 
on  the  general  principles  enunciated 
here. 

A  tripartite  community  of  property 
is  dissolved  by  the  death  of  the  second 
wife  if  she  dies  without  leaving  any  mi- 
nor children,  and  the  third  share  of  the 
second  wife  in  an  immoveable,  pur- 
chased during  the  existence  of  such 
tripartite  community,  is  a.propre  of  the 
issue  of  such  second  marriage. 

That  the  surviving  husband  has  no 
right  to  alienate  the  third  share  of  such 
immoveable  after  the  death  of  the  se 
cond  wife,  and  the  purchaser  of  the 
rights  of  the  issue  of  the  marriage,  of 
age  at  the  time  of  the  mother's  death, 
has  a  right  to  bring  his  action  oi  par- 
iage  of  said  immoveable.  Francmm  & 
Mathieu.  M.  Judgment  reversing,  23 
December,  1876.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  Rep.  21 
J.  288,  8  Eev.  Leg.  665. 

As  the  conquets  of  the  previous  com- 
munauU  do  not  fall  into  the  second 
communauU  with  the  second  husband, 
it  follows  that  such  property  is  not  con- 
veyed by  a  bequest  in  these  words: 
"  tons  les  meubles  et  immeubles  dipen- 
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dant  de  leur  communauU  et  acquis  par 
eux  conjointement,  de  quelque  quality 
quHls  soient,  en  quelque  lieu  qu'ils  se 
trouvent  et  situ^s  pour  par  lui  en  f  aire 
et  disposer,  etc"  Pilon  &  Brunei  et  al. 
M.  Judgment  reversing,  27  May,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ. 

The  husband  has  no  power  to  hypo- 
thecate an  immoveable  conquet  of  the 
community,  after  the  dissolution  of  the 
community,  and  a  hypothec  given  by 
him  at  that  time  can  only  affect  his 
half  of  the  property. 

The  heirs  at-law  of  the  deceased  wife 
are  seized  by  operation  of  law  of  her 
share  in  such  immoveable.  (Art.  607  C. 
C.)  Dallaire  &  Gravel.  M.  Judgment 
reversing,  21  Dec,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.  Rep.  22  J.  286,  2  Leg.  News  15. 

A  husband  may  execute  a  valid  hy- 
pothec in  favor  of  his  wife  on  his  im- 
moveable property,  in  lieu  of  a  hypo- 
thec which  she  had  by  her  contract  of 
marriage,  to  secure  a  sum  of  money 
brought  by  her  at  the  marriage  and  re- 
served as  propre  by  her  contract  of 
marriage.  La  SociktS  de  construction 
■  Moniarville  &  Cousineau  et  vir.  M. 
Judgment  confirming,  3  Feb.,  1880.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.    Rep.  3  Leg.  News  329. 

A  right  given  to  an  intended  wife  by 
a  contract  of  marriage,  in  case  she  sur- 
vive her  intended  husband,  to  the  legal 
interest  of  one-third  of  the  property 
and  assets  belonging  to  his  "  succession 
and  estates,"  cannot  be  exercised  during 
the  lifetime  of  the  husband,  against  the 
property  and  estates  assigned  by  him 
under  the  Insolvent  Act  of  1875.  Work- 
man &  Benny  et  al.  M.  Judgment  con- 
firming, 5  Feb.,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
23  J.  324,  2  Leg.  News  82. 

Hypothec  of  property  o/  community 
after  its  dissolution. — The  heirs-at-law 
of  the  deceased  wife  are  seized,  by 
operation  of  law,  of  her  share  in  such 
immoveable,  and  a  husband  has  no 
power  to  hypothecate  a  conquet  of  the 


community  after  its  dissolution,  except 
for  his  own  half  of  the  property. 

MARRIED  WOMEN AutJwrisationof, 

to  appeal — A  married  woman  who  ap- 
peals must  be  authorized,  and  an  appeal 
brought  without  authorisation  will  be 
rejected.  St.  Jean  S  The  Metropolitan 
Bank.  M.  Judgment  rejecting  appeal, 
September,  1874.  Monk,  Tasohereau, 
Ramsay,  Sanborn,  JJ. 

Where  goods  are  sold  to  the  husband 
and  credit  is  given  to  him,  his  wife  se- 
parated as  to  property  will  not  be  held 
liable.  iThe  case  of  Hudon  et  al.  &  Mar- 
ceau,  referred  to  23  J.  45.)  Faquette  d- 
Guertin  et  al.  M.  Judgment  confirming, 
14  June,  1879.  Sir  A.  A  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
2  Leg.  News  210. 

A  wife  s£par4e  de  Mens  is  not  liable 
for  the  price  of  necessaries  furnished 
to  the  husband,  and  on  his  credit. 

Nor  can  she  become  liable  by  en- 
dorsing his  promissory  note  given  in 
payment  of  such  effects.  Bruneau  & 
Barnes  et  vir.  M.  Judgment  reversing, 
22  June,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  JJ.  Monk,  J.  dis. 
Rep.  3  Leg.  News  301,  25  J.  245. 

Can  a  married  woman  bind  herself 
with  her  husband  and  how  ?  Can  she 
renounce  to  her  reprises  ?  —  These 
questions  were  raised  in  Panel  &  Samel 
but  not  decided.  Q.  December,  1874. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
McCord,  JJ. 

A  married  woman,  authorized  by  her 
husband,  can  bring  an  action  of  dam- 
ages in  her  own  name  for  personal 
wrongs.  Dame  Sarah  Ann  Waldon  et 
vir,  &  Dame  Maria  White  et  vir.  Judg- 
ment confirming,  30  June,  1886.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

A  married  woman  is  liable  on  an 
obligation  entered  into  by  her  with  a 
party  in  good  faith  to  borrow  money, 
although  the  money  be  employed  to 
pay  her  husbands  debts.  Martel  & 
Prince.    Q.  Judgment,  6  March,  1877. 
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Monk,  Ramsay,    Sanborn,  Tessier,  JJ. 
Monk,  J.,  dis.  Eep.  8  Rev.  Leg.  138. 

La  femme  mariee  sous  le  regime 
d'exclusion  de  communaute,  peut  em- 
prunter,  avec  I'autorisation  de  son 
mari,  et  que  I'obligation  qu'elle  con- 
tracte  pour  le  capital  et  les  interets 
n'est  pas  prohibee  par  I'article  1301  C. 
C.  Boss  &  La  SociiU  Permanente  de 
Construction.  Q.  Judgment  confirming, 
4  December,  1882.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  12  R.  Leg.  130. 

MARITIME  LIEN.— An  action  brought 
to  recover  the  price  of  cord  wood  fur- 
nished in  eighteen  hundred  and  seventy 
six,  to  the  Ottawa  and  Rideau  Forward- 
ing Company,  in  Plaintiffs'  declaration 
mentioned,  at  difierent  times  during 
the  season  of  navigation  of  that  year, 
and  not  for  the  last  voyage  of  either  of 
the  vessels  mentioned  in  the  said  de- 
claration, will  be  dismissed,the  privilege 
under  art.  2383  s.  5,  C.  C,  being  only 
for  supphes  for  last  voyage  and  not  for 
the  season.  Owens  et  al,  &  The  Union 
Bank  of  Lower  Canada.  M.  Judgment 
confirming,  3  February,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

MARRIAGE  L ICENSE.— i).  Erocedtjee. 

MASTER  AND  SERVANT.— The  prm- 
cipal  kinds  of  work  which  may  be 
leased  or  hired  are : 

1.  The  personal  services  of  workmen, 
servants  and  others ; 

2.  The  work  of  carriers,  by  land  and 
by  water  who  undertake  the  convey- 
ance of  persons  and  things  ; 

3.  That  of  builders  and  others  who 
undertake  work  by  estimate  or  con- 
tract. 1666  C.  C. 

The  contract  of  lease  or  hire  of  per- 
sonal service  can  only  be  for  a  limited 
term  or  for  a  determinate  undertaking. 
It  may  be  prolonged  by  tacit  renewal. 
1667  C.C. 

It  is  terminated  by  the  death  of  the 


party  hired  or  his  becoming  without 
fault  unable  to  perform  the  services 
agreed  upon.  It  is  also  terminated  by 
the  death  of  the  party  hiring  in  some 
cases  according  to  circumstances.  1668 
C.C. 

In  an  action  for  wages  by  domestics 
or  farm  servants  in  the  absence  of 
written  proof  the  master  may  offer  his 
oath  as  to  the  conditions  of  the  engage- 
ment, and  as  to  the  fact  of  the  payment, 
accompanied  by  a  detailed  statement. 
If  the  oath  be  not  offered  by  the  master 
it  may  be  deferred  to  him,  and  is  of  a 
decisory  nature  as  regards  the  subjects 
to  which  it  is  limited.  1669  C.  C. 

The  rights  and  obligations  arising 
from  the  lease  or  hire  of  personal  ser- 
vice are  subject  to  the  rules  common 
to  contracts.  They  are  also  regulated 
in  certain  respects  in  the  country 
parts  by  a  special  law  and  in  the  towns 
and  villages  by  bye  laws  of  the  res- 
pective municipal  councils.  1670  C.  C. 

Le  maitre  qui  renvoie  son  engage, 
sans  raison  suffisante,  sera  condamne  a 
lui  payer  des  dommages  egaux  aumon- 
tant  perdu  par  I'engage  pendant  le 
temps  pour  lequel  il  n'a  pas  ete  em- 
ploye, et  aussi  a  la  difference  des  gages 
par  lui  gagnes  ailleurs.  Robinson  & 
McMillan.  M.  Judgment  confirming, 
24  April.  1885.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk 
J.,  diss.    Rep.  13  Rev.  Leg.  565. 

An  employer  is  liable  for  any  want  of 
care  on  his  part  by  which  his  servant 
is  injured  ;  and,  therefore,  if  he  engages 
an  unskilled  or  careless  person  to  con- 
duct his  work,  and  owing  to  the  want 
of  skill  or  care  of  the  person  so  em- 
ployed, another  workman  is  injured, 
the  employer  is  responsible.  But  in  or- 
der to  hold  the  employer  responsible, 
it  must  be  clearly  established  that  the 
negligence  or  want  of  skill  of  the  fellow 
workman  caused  the  accident  by  which 
the  damage  was  occasioned.  So,  where 
two  workmen  were  engaged  in  an  ope- 
ration not  shown  to  be  hasardous,  and 
an  explosion  occurred  which  killed  the 
superior  workman  and  injured  the  plain- 
tiff who  was  assisting  the  other,  it  was 
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held  that  the  workman  injured  had  no 
right  of  compensation  from  the  em- 
ployer, in  the  absence  of  any  evidence 
as  to  the  case  of  the  accident,  or  that 
the  employer  was  in  fault  by  having 
hired  a  careless  or  unskilful  vporkman. 
The  St.  Lawrence  Sugar  Refining 
Company  &  Campbell.  M.  Judgment 
reversing,  21  March,  1885.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  M.  L.  R.  I.  Q.  B.  290. 
4  Dec.  d'A.  186. 

The  defendants  were  constructing  a 
building  in  the  City  of  Montreal,  and 
at  their  solicitation,  men  (of  whom  the 
plaintiff  was  one)  were  sent  by  the  cor- 
poration to  introduce  water  from  the 
street  by  a  pipe  connecting  with  the 
building.  This  could  not  be  done  with- 
out working  inside  as  well  as  outside. 
A  man  passing  along  the  wall,  above 
where  the  Plaintiff  was  working  at  the 
pipe  hole,  loosened  and  started  a  brick 
in  the  wall,  and  the  brick,  falling  down, 
injured  the  Plaintiff  A  hammer  had 
fallen  previously  and  warning  had  been 
given  to  the  men  above. 

Held: — That  the  burden  of  proof 
was  on  the  Defendants  to  rebut  the 
presumption  of  negligence,  and  this 
not  having  been  done,  the  Defendants 
were  liable.  Evans  &  Monette.  M. 
Judgment  confirming,  27  January,  1886. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Ramsay,  Cross,  JJ., 
dissenting.  Rep.  M.  L.  R.  2  Q.  B.  243 
9  Leg.  News  366. 

M.,  the  husband  of  plaintiff,  was  em- 
ployed by  the  Defendant,  master  of  a 
steamship,  to  assist  in  unmooring  the 
steamship  then  lying  at  the  wharf  at 
Montreal,  and  about  to  put  to  sea. 
While  M.  was  standing  ready  to  cast  off 
the  stern  hawser  from  the  post  at  which 
it  was  fastened,  the  hawser  snapped, 
and  M.  was  fatally  injured. 

Held: — That  the  presumption  was 
that  the  rope  was  insuflBcient  for  the 
purpose  for  which  it  was  being  used,  or 
that  the  ship  was  unskilfully  handled, 
and  in  either  case,  the  master  of  the 
ship  was  responsible.  Corner  &  Byrd, 
M.  Judgment  confirming,  27  January, 


1886.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Ramsay,  Cross, 
JJ.,  diss.  Rep.  9  Leg.  News  374. 

An  employer  is  responsible  for  inju- 
ries to  his  employees  resulting  from 
defects  in  the  tackle,  machinery  or 
appliances  provided  for  their  use. 
Tackle  used  in  work  such  as  loading  or 
unloading  a  vessel  ought  to  be  amply 
sufficient  to  withstand  any  strain  that 
is  likely  to  be  put  upon  it  by  ordinary 
unskilled  laborers  ;  and  where  tackle 
breaks,  without  any  extraordinary  strain 
upon  it,  it  will  be  presumed  to  be  in- 
sufficient, though  it  may  have  been 
used  previously  for  the  same  purpose 
without  accident. 

A  laborer  engaged  in  work  such  as 
loading  or  unloading  a  vessel  is  only 
bound  to  use  ordinary  care,  and  the 
employer  is  not  relieved  from  respon- 
sibility by  showing  that  if  the  laborer 
had  used  the  greatest  skill  and  care 
the  accident  might  not  have  happened. 
Ross  &  Langlois.  M.  Judgment  con- 
firming, 21  January,  1885.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Rep.  M.  L.  R.,  I.  Q.  B.  280,  4 
Dec.  d'A.  187. 

Par  un  engagement  par  ecrit  entre 
I'appelante  Mile  O'Keefe  et  I'Intime 
en  cette  cause,  celui-oi  s'est  oblige  a 
fournir  de  I'ouvrage  (knitting)  a  I'ap- 
pelante pendant  I'espace  de  neuf  mois 
depuis  le  4  juin  1883.  L'ouvrage  n'a 
pas  ete  fourni,  et  I'appelante  reclame 
des  dommages  de  I'Intime  pour  inexe- 
cution  de  contrat. 

Jug4: — lo.  Que  I'eorit  en  question 
ne  mentionnant  pas  si  I'Intime  devait 
apporter  I'ouvrage  chez  I'Appelante  ou 
si  I'Appelante  devait  aUer  le  cheroher 
a  I'etablissement  de  I'Intime,  I'Appe- 
lante etait  tenue,  d'apres  I'usage  gene- 
ralement  suivi  dans  de  semblables  oon- 
trats  d'aller  le  chercher  chez  I'Intime, 
en  temps  utile,  et  que,  comme  elle  ne 
s'est  pas  conformee  a  cet  usage,  elle 
n'a  droit  a  aucuns  dommages  de  I'In- 
time. 

2o.  Que  dans  I'especelapreuve  testi- 
moniale  serait  illegale  pour  suppleer  a 
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cette  lacune  du  contrat.  0''Keefe  ei 
vir.,  vs.  Desjardins,  M.  Judgdment  con- 
firming, 21  January,  1885.  Sir  A.  A. 
Dorion,  C.  J.,  Eamsay,  Tessier,  Cross, 
Baby,  JJ.  Eep.  4  Dec.  d'A.  300. 

MATRIMONIAL  ADVANTAGES — The 

sequestration  of  the  property  of  the 
community  during  the  pendency  of  a 
suit  for  separation  consented  to  volun- 
tarily by  the  husband,  is  not  an  ad- 
vantage to  the  wife,  and  the  husband 
will  not  be  allowed  to  have  it  set  aside 
as  such.  Crosbie  &  Blaiklock.  M.  Judg- 
ment confirming,  27  January,  1876.  Do- 
rion, C.J.,  Monk,  Eamsay,  Sanborn,  Tes- 
sier, JJ.  Monk,  Eamsay,  JJ.  dis. 

MEASURE  OF  ACTIONS— Samuel  S. 

Campbell  gave  a  mortgage  for  $  2.^,000  to 
Lucy  Jane  Stevens,  his  wife,  for  the  price 
of  the  stock  in  trade  belonging  to  her  in 
a  partnership  which  had  existed  be- 
tween her  and  one  Charles  Hagar,  in- 
cluding from  $10,000  to  $11,000  interest 
on  said  price.  Campbell,  subsequently, 
gave  a  mortgage  on  the  same  property 
ior  $15,000  to  Walter  Bonnell  ;  which 
mortgage,  Bonnell  transferred  to  the 
Appellant  as  collateral  security  for  a 
note  of  $26,000,  discounted  on  the  same 
day,  the  bank  receiving  at  the  same 
time  other  collaterals  to  secure  the  pay- 
ment of  the  note. 

Campbell  subsequently  gave  a  mort- 
gage to  Brackley  Shaw  for  $45,000. 

Lucy  Jane  Stevens  became  a  party  to 
the  deed  and  granted  to  Shaw  a  priority 
of  hypothec  over  her  own. 

The  action  is  by  the  Appellants  as 
creditors  under  the  transfer  of  the  hy- 
pothec from  Bonnell,  to  set  aside  and 
annul,  as  illegal  and  void,  the  hypothec 
given  by  Campbell  to  his  wife,  and  the 
priority  given  by  the  latter  to  Shaw. 

As  the  Appellant  had  been  paid  the 
full  amount  of  the  note  of  $26,000  for 
which  the  hypothec  of  $15,000  had  been 
transferred  as  collateral  security  only, 
the  Appellant  had  no  interest  to  contest 
the  hypothec  given  by  Campbell  to  his 
wife,  and  the  priority  given  by  the  lat- 
ter to  Shaw. 


The  other  questions  raised  were  not 
decided  by  the  Court. 

But  Dorion,  C.  J.,  held  the  hypothec 
given  by  Campbell  to  his  wife  was, 
under  the  circumstances,  a  transaction 
forbidden  between  husband  and  wife, 
and  therefore  null  and  void,  and  that 
the  transfer  by  Bonnell  to  the  bank  of  an 
hypothec  to  secure  a  note  discounted 
on  the  same  day,  was  null  and  void,  as 
being  contrary  to  the  banking  act  34 
Vict.,  C.  5,  S.  40,  which  forbids  banks 
to  advance  on  the  security  of  real  es- 
tate. The  Bank  of  Toronto  &  Ferkins 
ei  al  M.  Judgment  confirming,  25  Apnl, 
1887.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ.  Eep.  1  Deo. 
d'A.  357. 

MEDICAL  PRACTITIONER.-A  medi 
cal  practitioner  who  maliciously  and 
unnecessarily  divulges  the  nature  of 
the  illness  of  a  patient  is  liable  in  dam- 
ages. Hart  &  Therrien.  Q.  Judgment 
reversing,  5  June,  1879.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  .JJ.  Eep.  5  Q.  L.  E.  267.  2  Leg. 
News  202.  9  Eev.  Leg.  579. 

MEMORANDUM.— As  to  placingafenoe 
interpreted  to  be  a  deed  of  exchange. 
Libhy  &  Wyman  M.  Judgment  revers- 
ing, March,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Eamsay,  Belanger,  JJ.  Tas- 
chereau,  Eamsay,  JJ.,  dis. 

MINING  LEASE A  mining  lease,even 

for  90  years,  enregistered,  will  not  give 
the  holder  of  such  lease  right  to  oppose 
the  sale  of  the  lands,  except  it  be  sub. 
ject  to  the  lease.  Anderson  &  Tait  et 
al.  M.  Judgment  confirming,  June, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Eamsay,  Sicotte,  JJ 

MINING  RIGHTS—  u.  Leasb.-Goi.d 
Mines. 

By  the  old  law  of  France,  which  is  in 
force  in  Canada,  the  right  to  minerals 
did  not  pass  by  a  grant  of  lands  to  the 
grantee,  without  special  words,  but  re- 
mained in  the  Sovereign. 

The  King  of  England,  at  the  cession, 
succeeded  to  this  right. 
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The  Sovereign  could  grant  the  right 
to  minerals  to  whomsoever  he  pleased, 
and  in  such  case  the  owners  of  the  soil 
had  no  right,  except  to  an  indemnity, 
for  any  damages  they  might  suffer  by 
the  mining  operation.  Regina  &  deLery 
ei  al.  Q.  Judgment  confirming,  7  Dec. 
1883'.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Baby  JJ.  Eep.  6  Leg. 
News  402. 

Respondent  leased  to  Appellant  the 
right  to  mine  for  asbestos  on  certain 
property  belonging  to  Respondent. 
Subsequently  Respondent  agreed  to 
decrease  the  amount  of  royalty  he  was  to 
receive  ;  but  to  what  extent  Appellant 
and  Respondent  could  not  agree.  Appel- 
lant kept  no  regular  books,  but  his  son- 
in-law  and  agent,  at  all  events  for  some 
purposes  kept  full  accounts  and  appel- 
lant was  in  the  habit  of  referring  those 
who  dealt  with  him  to  this  agent,  and 
he  had  even  paid  Respondent  on  the 
statements  of  this  agent.  Held,  that 
the  Appellant  was  bound  by  the  state- 
ment of  account  of  such  agent,  the 
amount  so  fixed  being  less  than  Res- 
pondent would  be  entitled  to  under 
the  law.  Jeffery  &  Lamb.  M.  Judg- 
ment confirming,  30  June,  1886.  Sir 
A.  A.  Dorion  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Cross  J.  dis. 

MINORITY. — Persons  of  either  sex  re- 
mains in  minority  until  they  attain  the 
full  age  of  twenty -one  years.    246  C.  C. 

Emancipation  only  modifies  the  con 
dition  of  the  minor.  It  does  not  put  an 
end  to  the  minority  iior  does  it  confer 
all  the  rights  resulting  from  majoritv. 
247  C.C. 

MINORS. — It  is  only  in  case  of  ne- 
cessity that  the  Court  will  authorize 
the  sale  of  the  real  estate  of  minors. 
And  where  such  necessity  does  not 
exist  the  Court  will  refuse  such  order, 
although  a  majority  of  the  family 
council  advise  the  sale.  Biliveau  & 
Chtwefils.  Q.,  5  Sep.,  1876.  Dorion,  C. 
J.,  Monk,  Ramsay,  Sanborn,  Te^sier, 
JJ.  Rep.  2  Q.  L.  R.  191.  9  Rev.  Leg.  664. 

The  father  of  minori',  legatees  under 
a  will,  cannot  exclude  the  testamentary 


executor  from  the  possession  of  the 
moveable  property  of  the  succession, 
even  for  the  use  of  the  minors.  Nor- 
mandeau  &  McDonnell.  M.  Judgment 
confirming,  27  May,  1886.  Sir  A.  A. 
Dorion,  G.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ. 

MIS  EN  CAUSE.— u.  Timmons  et  al, 
&  Cross.  M.,  June,  1875.  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  Sicotte,JJ., 
dis.  Walker  &  Sheppard  &  Labelle.  M., 
September,  1876.  Monk,  Ramsay,  San- 
born, Tessier,  JJ. 

MISNOMER.  —  The  name  of  respon- 
dent was  "  Thomas  J.",  and  not 
"  Thomas  "  as  in  the  writ  and  declara- 
tion. Held,  confirming  the  judgment 
of  the  Court  below,  that  this  was  not 
such  a  misnomer  as  to  give  ground  for 
an  exception  d  la  forme.  Kearn  & 
Moloney.  Q.  7  December,  1877.  Dorion, 
C.  J.,  Monk,  Tessier,  Cross,  JJ.  Rep.  1 
Leg.  News  43. 

MISREPRESENTATION.— J'lVe  Insur- 
ance— Insuring  a  building  warranted 
to  be  used  as  a  grocery  and  dwelling, 
in  which  there  is  no  bar,  but  where 
under  licence  spirituous  liquors  are 
sold  by  the  glass  as  in  a  tavern  is  not 
a  misdescription,  amounting  to  mis- 
representation. The  Canada  Fire  & 
Marine  Insurance  Co.  <fe  Parent.  Q. 
Judgment  confirming,  4  September, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Ramsay,  J., 
dis. 

MISTRIAL— w.  Criminal  Law. 

MITOYEN  WALL,— Where  the  Plain- 
tifl's  wall  is  not  plumb  but  leans  over 
his  neighbour's  land  and  the  neighbour 
also  builds  a  wall  which  following  .the 
inclination  of  Plaintiffs  wall,  is  raised 
above  it,  and  is  terminated  so  as  to 
make  it  appear  plumb,  an  action  will 
be  dismissed  which  claims  indemnity 
from  the  builder  of  the  second  wall. 
Quinn  &  Leduc.  M.  Judgment  rever- 
sing, 27  May,  1882;  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Rep.  6  Leg.  News  287. 

Wall — Dividing Alleged  encroach- 


463 


MITOYEN  WALL 


MOTION 


464 


ment.  Quinn  &  Leduc.  M.  Judgment 
reversing,  27  May,  1882.  Sir  A.  A.  Do- 
rion,  C.  J.,  Ramsay,  Tesssier,  Cross, 
Baby,  JJ.  Rep.  6  Leg.  News  287. 

Campbell  &  McKinnon As  to  in- 
demnity for  superstructure,  and  mean- 
ing of  "  Heberge."  M.  Judgment  con- 
firming, 27  January,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  JJ.  Ramsay, 
J.,  dis.  as  to  works  not  existing  when 
the  Defendant  settled  with  Plaintiff 
for  superstructure. 

If  a  neighbour  builds  on  a  wall  which 
is  not  miioyen  without  taking  the  pre- 
liminary proceedings  required  by  law 
he  will  be  guilty  of  trespass  and  the 
Court  will  condemn  him  to  damages 
for  such  trespass  to  take  down  the 
building  so  erected. 

But  if  by  his  plea  the  Defendant 
offers  to  pay  for  the  use  of  the  wall  the 
Court  will  suspend  its  order  to  de- 
molish the  building,  in  order  to  give 
the  Defendant  time  to  take  the  pro- 
ceedings by  law  required  to  authorize 
him  to  make  the  wall  common.  Hart  & 
Joyce.  M.  Judgment  reversing,  22  June, 
1876.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ.  Rep.  8  Rev.  Leg. 
209.  Confirmed  in  Supreme  Court, 
January,  1 877.  Richards,  Q.  C,  Ritchie, 
Strong,  Taschereau,  Fouruier,  Henry, 
JJ.  1  S.  C.  R.  321. 

A  proprietor  cannot  make  a  recess 
in  the  mitoyen  wall  without  the  consent 
of  his  neighbour,  or  in  default  of  such 
consent,  without  having  it  established 
by  experts  what  means  should  be  em- 
ployed to  prevent  the  new  works  being 
injuriou'*  to  the  neighbour.  Stephen  et 
al,  &  Walker  et  al.  M.  Judgment  re- 
versing, 25  January,  1883.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Cross,  J.,  dis.  Rep.  6  Leg.  News  286. 

Action  of  damages  for  raising  a  con- 
sole and  for  a  declaration  that  the  wall 
was  mitoyen.  The  defendant  tendered 
a  small  amount  of  damage  in  recogni- 
tion of  Plaintiff's  right  of  action  and  said 
that  moving  up  the  console  to  the  top 
of  the  wall  did  not  alter  its  effect  as  a 
sign  of  mitoyennet^.    The  Court  was  of 


opinion  that  no  substantial  damage 
was  done,  and  that  therefore  the 
tender  was  sufficient.  On  the  other 
point  the  Court  was  with  the  Respon- 
dent. Peacky  et  al,  &  O'Neil.  Q.  Judg- 
ment confirming,  6  December,  1884. 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
J  J.  Rep.  8  Leg.  News  11. 

MOBILIZATION.— A  question  of  the 
effect  of  stipulation  of  ameublissement 
raised  but  judgment  turned  on  another 
question.  Panet  &  Samel  et  al.  Q. 
Judgment,  7  December,  1874.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Mc- 
Cord,  JJ. 

MONEY.— The  Court  of  Appeal  wfll 
not  give  an  order  for  the  payment  of 
money  before  the  report  of  distribution 
has  been  homologated  in  the  Court  be- 
low and  until  the  contestation  then  is 
terminated.  Anger  et  al.  &  O'Meara. 
M.  Judgment  rejecting  motion,  22 
March,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
2  Leg.  News  104. 

MONEY  LOST The  secretary  treas- 
urer of  school  commissioners  being  un- 
able to  cash  'a  government's  cheque 
given  to  him  for  school  purposes,  hand- 
ed it  to  the  chairman  of  the  commis- 
sioners to  be  cashed.  The  money  was 
lost  by  the  chairman  or  stolen  from 
him.  ITeld,  that  the  secretary  treasurer 
was  not  liable  for  the  amount,  as  he 
had  taken  reasonable  cave  of  the  cheque 
and  was  in  no  way  in  fault  Ouimet  Ic 
Verville.  Q.  Judgment  confirming,  4 
Dec. ,  1 880.  Sir  A.  A.  Dorion,  C. J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  7  Q.  L. 
R.  34,  1  Dec.  d'A.  66. 

Where  the  debtor  pays  into  the  hands 
of  the  bailiff,  who  has  in  his  hands  an 
opposition  by  another  creditor  setting 
up  the  deconfiture  of  the  Defendant,  it 
is  the  duty  of  the  bailiff  to  pay  the 
money  into  Court.  Martin  &  Kent  et  al. 
M.  Judgment  confirming,  25  September, 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  JJ. 

MOTION V.  PROCEDlKE._OPP0SITIO!f. 

— .\n  opposition  will  be  dismissed  on 
motion  if  it  be  riled  without  the  order 
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of  a  judge  in  conformity  with  art.  664, 
C.  C.  P.  and  34  Vic,  C.  4,  S.  8,  Q., 
amending  it. 

It  will  not  be  presumed  that  the  pu- 
blications required  by  law  have  not 
been  made  when  the  venditioni  expo- 
nas shows  proceedings  perfectly  re- 
gular on  the  face  of  it.  Delinelle  & 
Armstrong  et  al.  M.,  15  May,  1879.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  JJ.  Rep.  2  Leg.  News  172  and  10 
Rev.  Leg.  315. 

Note The  date  in  the  report  in  the 

Revue  Legale  is  inexact,  and  Tessier,  J., 
did  not  sit. 

MOTION  IN  ARREST  OF  JUDGMENT— 

V.  Jury  Trial. 

MOTION  FOR  NEW  TRIAL— lb. 

MOTION.  —  Judgment  non  obstante. 
—lb. 

MOVABLES Immovable  by  destina- 
tion— The  plant  of  a  creamery,  such  as 
stillions  of  setting  corks  on  puncheons, 
hogshead,  casks,  sleighs,  refrigerators, 
is  immovable  by  destination,  and  may 
be  validly  sold  by  the  sheriff  as  part  of 
the  realty,  although  it  be  the  separate 
property  ot  another  who  does  not  op- 
pose the  sale.  Sudden  &  Knight.  M. 
Judgment  confirming,  3  Sep..  1877. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  3  Q.  L.  R.,  273. 

MUNICIPAL  CASES Municipal  cor- 
porations, are  political.  They  are  con- 
tituted  by  particular  charters  or  by 
the  Municipal  Code.  They  have  a  limit- 
ed power  to  make  laws,  styled  by-laws. 

The  by-laws  of  civil  corporations  have 
no  general  authority  over  those  who 
do  not  explicitly  or  implicitly  subject 
themselves  to  their  operation. 

Dues  exacted  by  a  by-law  that  is  ille- 
gal, or  illegally  under  a  by-law  made 
within  the  powers  of  the  corporation 
may  be  recovered  back.  The  Corpora- 
tion of  the  Town  of  St.  John  &  Ber- 
trand  et  al.  M.  Judgment  confirming 


June,  1875.  Dqrion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  JJ. 

Art.  705  (1)  of  the  Municipal  Code  can- 
not be  so  interpreted  as  to  extend  to 
by-laws  made  beyond  the  powers  of  the 
municipality,  but  must  be  interpreted 
to  cover  irregularities  in  the  making  of 
the  by-laws  within  the  powers  of  the 
municipality.  So  when  a  municipality 
exacted  from  a  person  the  amount  of  a 
licence  for  the  sale  of  spirituous  liquors, 
under  a  by-law  made  in  violation  of  the 
terms  of  a  Statute  forbidding  munici- 
pal corporations  to  exact  such  licences 
the  person  paying  for  such  licence  may 
recover  back  the  sum  so  paid.  La  Cor- 
poration de  la  Ville  de  St.  Germain  de 
Rimouski  &  Rinfret.  Q.  Judgment 
4  March,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
1  Leg.  News  1 15. 

Corporations  will  be  enjoined  not  to 
collect  monies  under  an  assessment 
roll  informally  made.  Morgan  &  C6ti. 
M.  Judgment  reversing,  22  June,  1889. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Sir  A.  A.  Dorion,  C. 
J.,  and  Tessier,  J.,  dis.  Rep.  8  Leg. 
News  274. 

And  where  money  has  been  paid 
under  such  illegal  assessment  roll  it 
may  be  recovered  by  action.  Lussier  & 
Corporation  of  Village  of  Hochelaga. 
Also  Valois  &  Commissaires  d'Ecole 
pour  la  MunicipalitSd' Hochelaga.  Rep. 
lb.,  227. 

A  municipal  corporation  rnay  be 
called  in  en  garantie  by  a  proprietor 
whose  land  has  been  sold  for  taxes  not 
due.  Wurtele  et  al.  &  The  Corporation 
of  the  Township  of  Grantham.  Q.  Judg- 
ment reversing,  5  Dec,  1874.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.,  Sanborn,  J.,  dis.  Rep.  6  Rev. 
Leg.  547. 


(1)  Nevertheless  every  tax,  contribution, 
penalty  or  obligation  imposed  by  any  bye- 
law  subject  to  be  annulled  and  payable  before 
such  bye-law  was  set  aside,  is  exigible,  not- 
withstanding the  setting  aside  of  such,  bye- 
law,  if  the  petition  on  which  such  by-law  was 
set  aside  was  not  presented  to  the  Court  with- 
in three  months  from  the  time  such  bye-law 
came  into  force. 
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The  statute  allowed  the  corporation 
to  tax  all  pedlers  or  petty  chapmen 
(colporteurs  ou  marchands  ambulanis) 
bringing  for  sale  into  the  city  any 
articles  of  commerce,  &g.  Under  this 
authority  the  Appellants  passed  a  by- 
law imposing  a  tax  of  SIO  upon  all 
strangers  and  non-residents,  who  should 
come  into  the  said  city  to  sell  or  offer 
for  sale  goods  by  sample,  card  or  other 
marks.  The  Eespondent,  a  commercial 
traveller,  having  offered  goods  for  sale 
on  sample,  but  made  no  sale,  was 
condemned  to  pay  the  said  tax,  and 
distress  was  taken  against  his  effects. 
He  resisted  the  seizure,  on  the  ground 
that  the  by-law  was  illegal,  as  being  in 
restraint  of  trade,  as  discriminating  be- 
tween residents  and  non-residents,  and 
as  not  following  the  terms  of  the  sta 
tute. 

Held,  that  the  conviction  was  right, 
and  the  by-law  valid  and  binding. 

It  is  not  necessary  that  the  delegated 
power  to  pass  a  by-law  for  a  particular 
purpose  be  exercised  in  the  express 
terms  of  the  law ;  it  is  sufficient  if  the 
terms  of  the  statute  be  substantially 
followed,  and  in  the  present  case  the 
Respondent  was  within  the  fair  mean- 
ing and  intent  of  the  Act  a  colporteur 
and  marchand  ambulant.  And  it  made 
no  difference  that  he  did  not  sell,  but 
only  offered  for  sale. 

Discrimination  in  taxation,  as  bet- 
ween residents  and  non-residents,  is 
only  an  objection  when  it  is  unjust  and 
oppressive,  which  was  not  the  case  with 
the  by-law  in  question.  Nor  was  it  a  by- 
law in  restraint  of  trade.  Corporation  of 
Three  Rivers  &  Major.  Q.  Judgment 
reversing,  7  Dec,  1881.  Sir  A.  A.  Do- 
rion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  The  Chief  Justice  &  Ci'oss, 
dis.  Rep.  8Q.L.R.  181.  11  Rev.  Leg. 238. 

The  Corporation  of  Three  Rivers  is 
authorized  to  seize  and  sell  the  move- 
ables of  any  proprietor  for  the  tax  for 
water  supplied  to  the  lessee  of  such 
proprietor.  The  Corporation  of  Three 
Rivers  &  Malhiot.  Q.  Judgment  rever- 
sing, 7  March,  1881.  Sir  A.  A.   Dorion, 


C.  J.,  Monk,  Ramsay,  Cross,   Baby,  ,JJ. 
Cross  and  Baby,  JJ.,  dis. 

A  municipal  corporation  is  authorized 
to  amend  its  assessment  roll  without 
being  called  upon  so  to  do.  Art. 734  ill. 
C.  M. 

And  such  corporation  may  cause  to 
be  estimated  for  the  purposes  of  taxa- 
tion the  buildmgs,  works,  machinery 
and  improvements  on  the  property. 
Art.  7l9  i2),  C.  M.  Montreal  Gas  Co.  & 
The  Corporation  of  The  Village  of  Eo- 
chelaga.  M.  Judgment  confirming,  17 
Dec,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

A  corporator  who  alleges  that  he  is 
suffering  an  actual  injury  from  the  un- 
authorized acts  of  a  corporation  may 
institute  an  action  in  his  own  name, 
without  the  intervention  of  the  Attor- 
ney-General, to  restrain  such  unauthor- 
ized action. 

But  the  enactment  of  a  by-law  by  a 
corporation,  which  by-law  was  only  to 
take  efl'ect  after  being  ratified  by  the 
municipal  electors,  cannot  support 
such  action  by  a  corporator  before  the 
by-law  has  been  ratified. 


(1)  The  local  council  must  within  thirty 
days  next  after  the  notice  given  in  virtue  of 
Art.  732,  examine  and  amend  the  valuation 
roll  deposited  by  the  valuators,  even  though 
no  petition  or  complaint  is  made  in  reference 
thereto  by  making  the  valuation  of  any  tax- 
able property  which  may  have  been  omitted, 
and  by  inserting  therein  such  omitted  pro- 
perty with  its  value  and  all  other  particular 
relating  thereto  required  byart.  718,  by  strik- 
ing therefrom  any  property  erroneously  in- 
serted therein  ;  by  fixing  at  such  sum  as  it 
think  reasonable  any  valuation  of  taxable 
property  which  he  judges  to  have  been  made 
under  or  above  its  true,  real  or  annual  value, 
or  by  correcting  the  names  of  persons  entered 
therein,  or  the  description  of  the  lands  men- 
tioned therein,  or  by  inserting  therein  what- 
ever the  valuators  have  omitted  to  insert. 

(2)  The  actual  value  of  the  taxable  real 
estate  includes  the  value  of  all  buildings, 
factories  or  machine  shops  erected  thereoii, 
and  of  anv  improvements  which  have  beeu 
made  thereto,  save  in  so  tar  as  is  set  forth  m 
the  two  following  articles. 
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Section  54  of  14  and  15  Vict.,  c.  128, 
restricting  the  borrowing  powers  of  the 
Corporation  of  Montreal  to  £150,000, 
does  not  apply  to  subscriptions  for  rail- 
way purposes. 

A  by  law  of  the  Corporation  of  Mon- 
treal, for  taking  stock  in  a  railway,  was 
properly  submitted  to  the  qualified 
electors  generally,  (under  35  Vict.,  C. 
32,  s.  2)  the  provision  of  the  Municipal 
Code,  Art.  497,  not  applying  to  cities 
and  towns  incorporated  by  special  Act. 

The  Act  of  the  Quebec  Legislature 
36  Vict.,  c.  49,  was  not  unconstitutional. 
Molson  &  the  Mayor,  etc.,  of  Montreal. 
M.  Judgment  confirming,  27  Jan.,  1876. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.,  Monk  and  Bamsay,  JJ.,  did 
not  concur  in  all  the  consideranis  of 
the  judgment.  They  thought  that  the 
by-law,  illegal  in  the  commencement, 
had  been  rendered  valid  by  the  subse- 
quent legislation.  They  were  therefore 
of  opinion  that  costs  should  not  be 
given  against  the  Appellant,  at  all 
events  in  the  Court  below.  Sep.  23  J. 
160,  9  Eev.  Leg.  650. 

The  powers  of  a  municipal  corpora- 
tion to  expropriate  must  be  exercised 
in  conformity  to  law  a  peine  de  nullity. 
So  the  formalities  prescribed  by  a  Sta- 
tute for  the  opening  of  a  road,  and  for 
the  expropriation  of  the  owner,  must 
be  followed,  and  a  municipality  failing 
to  observe  such  formalities  will  be  con- 
demned to  restore  the  land,  and  pay 
damages,  although  the  formaUties  ne- 
glected have  been  observed  after  action 
brought.  That  the  right  of  a  corpora- 
tion to  enter  upon  lands  depends  on 
the  prior  evaluation.  The  Corporation 
of  the  Township  of  Nelson  &  Lemieux. 
Judgment  confirming,  16  September, 
1876.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  J.J.  Eep.  2 
Q.  L.  E.  225. 

The  general  power  conceded  to  a 
municipal  corporation  to  expropriate 
for  the  pui'pose  of  opening  streets,  is 
not  be  interpreted  so  as  to  over-ride  a 
statutory  power,  previously  conceded, 
to  hold  certain  land  for  the  purposes  of 
a  work  of  public  utility,  such  as  a  bridge. 


The  Mayor,  &c.,  of  Iberville  &  Jones  et 
al.  M.  .Judgment  confirming,  22  June, 
1880.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  3  Leg.  News 
277. 

The  corporation  of  the  City  of  Mont- 
real is  liable  for  an  accident  caused  by 
the  bad  state  of  the  foot-path  of  one  of 
its  streets.  Dame  Grenier  &  The  Mayor 
et  al.  of  Montreal.  M.  Judgment  rever- 
sing, 15  September,  1876.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  21  J.  296. 

Note — By  this  case  it  would  seem 
that  the  case  of  O^Neil  and  Le  Maire  de 
Quebec  is  over-ruled,  v.  16  L.  C.  R.  404. 

The  corporation  of  Montreal  is  liable 
in  damages  for  closing  a  street,  by 
which  access  to  the  property  of  the 
Plaintiff  was  rendered  notably  and  in  a 
special  manner  more  diflicult.  The 
Mayor  et  al.  of  Montreal  &  Drummond. 
Taschereau.  Ramsay,  Sanborn,  Mackay, 
Torrance,  JJ.  Mackay,  Torrance,  JJ. 
dis.  Rep.  18  J.  225. 

Note This  judgment  was  reversed 

in  the  Privy  Council,  on  the  ground  that 
the  claim,  if  any  existed,  must  be  urged 
before  the  special  tribunal  of  commis- 
sioners, appointed  to  value  damages 
occasioned  by  expropriations.  Their 
Lordships,  however,  incidentally  ex- 
pressed the  opinion  that  the  statutory 
power  to  close  a  street,  not  being  made 
specially  subject  to  damages,  the  cor- 
poration was  not  bound  to  indemnify 
the  proprietor.  In  a  later  case.  Bell  & 
The  Corporation  o/Qaeftec,  the  judicial 
committee  explained,  that  they  did 
not  mean  to  say  that  if  access  to  a 
property  were  cut  off  damages  could 
not  be  recovered  from  a  corporation 
having  an  unqualified  power  to  do  the 
act  complained  of.  This  court  has  not 
considered  itself  bound  by  these  dicta 
of  the  Privy  Council.  On  the  question 
of  jurisdiction  the  commissioners  are 
not  a  tribunal  and  therefor  going  before 
them  is  merely  a  form  of  procedure, 
which  may  be  omitted  expressly  or  im- 
pliedly by  the  parties.  In  addition  to 
this,  there  is  nothing  better  established 
in  our  law,  than  that  the  jurisdiction  of 
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the  ordinary  tribunals  is  not  taken 
away  by  the  mere  fact  of  a  special  ex 
ceptional  tribunal  being  appointed, 
uriess  the  intention  of  the  legislature 
to  limit  the  ordinary  jurisdiction  is 
clearly  expressed.  The  second  point 
was  not  formally  decided,  and  the  case 
of  Bell  &  The  Corporation  of  Quebec, 
explanatory  of  the  above  case,  relies  on 
a  distinction  which  has  no  foundation 
in  our  law.  Depriving  a  party  of  the 
egress  from  and  ingress  to  his  property 
which  he  has  hitherto  enjoyed,  is  a 
very  manifest  expropriation ;  but  there 
are  others,  such  as  making  a  street  an 
impasse,  close  to  a  man's  door.  The 
opinion  expressed  in  the  case  of  The 
Mayor  of  Montreal  &  Drummond,  did 
not  really  turn  on  any  distinction  be- 
tween enclave  and  impasse,  but  on  the 
general  principle,  that  a  person  is  not 
liable  in  damages  for  doing  what  the 
law  permits  him  to  do.  On  this  point 
there  has  never  been  a  question  "  nemo 
damnum  fecit,  nisi  qui  id  fecit,  quod 
facerejus  non  habet  nulltis  videtur.' 

The  City  of  Montreal  raised  the  level 
of  a  street  within  the  city,  so  as  to 
damage  the  property  of  the  plaintiff. 
An  action  of  damages  was  dismissed, 
under  article  2261  C.  C.  (1)  The  Court 
of  Appeal  maintained  the  plaintiff's 
right  of  action  in  the  ordinary  courts, 
and  that  the  damage  complained  of 
being  continuous  in  its  nature,  and 
there  being  no  special  plea  or  evidence 
to  show  when  such  damage  occurred  or 
ceased,  the  two  year  s  prescription  was 
not  applicable.  Grenier  et  al.  &,  The 
City  of  Montreal.  M.  Judgment  revers- 
ing, 3  Feb.,  1880.  Sir  A.  A.  Dorion,  25 
J.  138.  3  Leg.  News  51. 

A  municipal  corporation  has  power  to 
make  a  transaction.  Bachand  &  La 
Corporation  de  St.  Theodore  d' Acton. 
M.  Judgment  reversing,  September, 
1874.  Monk,  Taschereau,  Ramsay,  Lo- 
ranger,  Beaudry,  JJ.  Dis.  Monk  & 
Beaudry,  JJ. 


(1)  The  following  actions  are  prescribed  by 
two  years. — 2o.  For  damages  resulting  from 
offences  and  quasi-offences  whenever  other 
provisions  do  not  apply. 


La  Cour  Superieure  a  juridiction  pour 
connaitre  d'une  poursuite,  pour  le 
recouvrement  d'une  somme  excedant 
$200,  pour  travaux  faits  pour  une  cor- 
poration municipale  sur  des  chemins 
aux  frais  du  proprietaire,  et  ce,  nonobs- 
tant  les  articles  398,  401,  951  et  1042, 
C.  M.  Ross  &  Corporation  of  St.  Clo- 
tilde.  Q.  Judgment  confirming,  8  May, 
1 882.  Sir  A.  A.  Dorion,  C.  J.,  Bamsay, 
Tessier,  Cross,  Baby,  JJ.  Eep.  1 1  Eev, 
Leg.  520. 

Where  an  action  is  brought  against  a 
Municipal  Corporation  for  damages 
suffered  owing  to  the  road  not  being 
kept  clear  of  snow,  the  action  is  not 
demurrable  because  it  does  not  allege 
opposite  what  lot  of  land  the  damage 
was  sustained.  Patrick  &  Corporation 
of  VAvenir.   Q.  Judgment  reversing. 

A  municipal  corporation  obliged  to 
keep  up  a  fence  on  a  railway-road  is 
liable  in  damages  to  the  neighboring 
proprietor  for  not  doing  so.  Seneeal 
&  Corporation  of  County  of  Ghamhly. 
M.  Judment  confirming,  26  May,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  JJ. 

A  railway  company  was  permitted, 
by  the  act  incorporating  it  to  pass  its 
line  through  certain  streets  of  the  city 
of  Quebec,  with  the  consent  of  the 
corporation  of  Quebec,  so  as  to  guard 
the  inhabitants  thereof,  and  their  pro- 
perty from  injury,  from  the  location 
or  construction  thereof,'  16  Vic,  c.  100, 
sect.  3.  The  municipal  corporation 
granted  leave  to  the  railway  company 
to  pass  their  line  in  a  street  where 
respondent  had  property,  to  his  great 
damage.  Respondent  sued  the  corpo- 
ration for  indemnity.  Held,  that  the 
corporation  was  not  liable.  (1)  Benmd 
&  Corporation  of  Quebec.  Q.  Judgment 
reversing,  May,  1884. 

Part  of  the  highway  under  the  charge 
of  the  trustees  of  the  Montreal  turn- 
pike works,  was  interrupted  by  works 
authorized  by  Statute  to  alter  the 
Montreal  water  works,  and  the  Corpo- 
ration of  Montreal  made  a  temporary 
road  to  keep  up  the  communication  ot 
the    turnpike  road.    This    temporary 
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communication  was  defective,  and  a 
cabman's  horse  and  vehicle  were  in- 
jured there.  Held,  that  the  Turnpike 
Trust  was  liable  for  the  damages.  The 
Trustees  of  the  Montreal  Turnpike 
Beads  &  Daoust.  M.  Judgment  con- 
firming, 21  Sept.  1878.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.  Ramsay,  Cross,  jj.  dis.  Rep.  23  J. 
175,  9  Rev.  Leg.  651. 

Where  works  for  the  construction  of 
a  railway,  authorized  by  statute,  pass- 
ing in  the  street  of  au  incorporated 
town,  injure  the  property  of  an  indivi- 
dual, his  action  for  damages  will  lie 
against  the  railway  company  and  not 
against  the  Municipal  Corporation. 
Lambert  &  The  Corporation  of  Three 
Rivers.  Q.  Judgment  reversing,  5  June, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Tessier,  J., 
dissenting.  Rep.  10  Rev.  Leg.  359.  Also 
The  Corporation  of  Three  Rivers  & 
Lessard,  decided  same  day.  Rep.  10 
Rev.  Leg.  441. 

An  action  will  lie  against  a  municipal 
corporation  for  the  bad  state  of  a  road 
under  its  control  owing  to  railway 
works  carried  on  under  a  statute,  and 
the  contractor  may  be  called  in  as 
garant.  McGreevy  &  The  Corporation 
of  Three  Rivers.  Q.  Judgment  confirm- 
ing, 8  Sept.,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Ramsay,  J.,  dissenting  thought  the 
corporation  was  not  liable,  as  was  held 
in  the  cases  of  Lambert  &  The  Corpora- 
tion of  Three  Rivers,  and  Lessard 
against  the  same  corporation,  and  that 
therefore  there  was  nothing  to ^faranitV. 
Secondly,  that  if  the  contractor  was 
acting  under  the  statute,  and  within 
its  powers,  the  railway  company  and 
not  he,  was  liable,  unless  the  contractor 
had  agreed  to  pay  the  damages  ne- 
cessarily arising  from  the  works,  which 
did  not  appear  to  be  the  case. 

Where  a  right  of  action  exists  and 
the  court  of  first  instance  has  allowed 
trifling  damages,  (in  this  case  $12) 
although  no  actual  damages  were  prov- 
ed, the  Court  of  Appeals  will  confirm 
the  judgment.  The  City  of  Montreal  & 
Worhman.    M.  Judgment   confirming, 


21  Dec,  1878.    Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Routhier,  JJ. 

A  party  who  seeks  damages  from  a 
municipal  corporation  for  injury  to  his 
houses  from  the  bursting  of  a  water 
pipe  or  the  overflow  from  the  hydrant 
must  show  that  the  damage  he  has 
sustained  is  the  direct  and  probable 
result  of  the  overflow.  L'Avenir  &  The 
City  of  Montreal.  M.  Judgment  con- 
firming, 16  March,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

Action  of  damages  against  the  Cor- 
poration of  Montreal  for  failing  to  carry 
out  the  stipulation  of  a  deed  of  cession, 
by  which  PlaintiflFs  ceded  to  the  said 
corporation.  Defendant,  the  land  of  an 
unrecognized  street,  on  condition  that 
the  said  corporation  should /aire  sans 
d4lai,  de  la  dite  lisi&re  de  terre,  une  rue 
publique,  sous  le  nam  de  la  rue  Lusi- 
gnan,  et  devant  ttre  ainsi  nomm€e  d 
perpMuiti,  macadamis^e,  entretenue  en 
aussi  bon  4tat  et  condition  que  les  autres 
rues  publiques  de  la  dite  cite.  The  Court 
made  an  interlocutory  order  to  the 
effect  that  the  corporation  should  per- 
form its  part  of  the  agreement  within 
six  months.  Plaintiffs  appealed,  and 
the  appeal  was  dismissed.  Roy  &  The 
Corporation  of  Montreal.  M.  Judment 
confirming,  27  January,  1 876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
J  J . 

Expropriation —  Where  a  statute 
has  given  parties  expropriated  the 
right  to  sue  for  increase  of  indemnity, 
over  that  fixed  by  the  Commissioners' 
award,  the  Court  is  bound  to  weigh  the 
evidence  presented  in  support  of  the 
action,  and  to  increase  the  indemnity 
if  the  evidence  is  such  as  to  sustain  the 
claim  for  increased  indemnity.  Bagg 
et  al.  &  the  Mayor,  &c.,  of  Montreal. 
M.  Judgment  reversing,  17  June,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Rep.  19  J.  136. 

In  an  action  for  indemnity  for  land 
taken  for  the  Montreal  Mountain  Park, 
the  Plaintiff  can  go  into  the  full  evi- 
dence of  the  value.  And  the  true  value 
of  land  of  that  sort  will  be  its  price  in 
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the  market.  The  Mayor,  &c.,  of  Mon- 
treal &  Morrisson  et  al.  M.  judgment 
reversing,  22  June,  1876.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ., 
Monk  and  Eamsay,  JJ.,  dis.  Confirmed 
in  Privy  Council. 

The  formalities  prescribed  by  the 
statute  for  the  opening  of  a  road,  and 
for  the  expropriation  of  the  property  of 
individuals,  must  be  rigourously  follow- 
ed and  are  d,  peine  de  nulliU.  And  a 
municipality  falling  to  observe  the  land 
expropriated,  and  to  pay  damages,  not- 
withstanding the  neglected  formalities 
have  been  observed  after  action  brought. 

The  right  of  a  corporation  to  enter 
upon  expropriated  property  depends 
upon  the  prior  evaluation.  The  Cor- 
poration of  the  Township  of  Nelson  & 
Lemieux.  Q.  Judgment  confirming,  16 
Sep.,  1876.  Dorion,  C.  J.,  Monk,  Eam- 
say, Sanborn,  Tessier,  JJ.  Eep.  2  Q.  L. 
R.  225. 

Where  the  notices  by  posting  on  each 
lot  of  land  Uable  to  expropriation  have 
not  been  given,  as  required  by  Sec.  176, 
s.  s.  2,  37  Vict.,  c.  51,  the  assessment 
roll  will  be  set  aside,  and  all  further 
proceedings  against  Plaintiff  as  regards 
the  assessment  will  be  stopped.  JDemers 
&  The  City  of  Montreal.  M.  Judgment 
reversing,  20  June,  1879.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier,  JJ. 
Rep.  2  Leg.  News  226. 

Inequitable  exercise  of  a  Municipal 

Franchise A  street  Railway  Company 

authorized  by  statute  (24  Vict.  c.  84| 
to  construct  a  track  upon  and  along 
the  highways  in  the  parish  of  Mont- 
real, leading  into  the  streets  of  the  City 
"  and  to  use  and  occupy  any  and  such 
"  parts  of  any  of  the  streets  or  high- 
"  ways  aforesaid  as  may  be  required 
"  for  the  purpose  of  their  railway  track 
■'  and  the  laying  of  the  rails  and  the 
"  running  of  their  cars  and  carriages,  " 
exceeds  its  powers  by  laying  the  track 
on  one  side  of  a  highway,  within  six 
feet  from  the  line  of  the  adjoining  pro- 
perty, the  value  of  which  was  thereby 
greatly  diminished.  Where  a  right  of 
passage  is  given  it  should  be  exercised 
ex  cequo  et  bono,  in  accordance  with 


the  use  and  destination  of  the  highway, 
so  as  to  cause  as  little  inconvenience 
as  possible  (compatible  with  the  exer- 
cise of  the  privilege)  to  the  public,  and 
the  adjoining  proprietors.  And,  in  the 
present  case  the  track  should  have 
been  constructed  on  the  part  of  the 
highway  used  by  vehicles,  and  not  on 
one  side  thereof  used  by  persons  on 
foot,  and  where  the  running  of  the 
cars  interfered  with  access  to  the  ad- 
joining property. 

Neither  the  trustees  of  the  Montreal 
Turnpike  roads,  nor  the  municipality 
of  the  parish,  had  any  right  to  author- 
ize the  laying  of  the  track  of  the  rail- 
way on  one  side  of  the  highway,  so  as 
unnecessarily  to  injure  the  adjacent 
property.  Boss  til;  City  Passenger  Bail- 
way  Co.  M.  Judgment  reversing,  16 
Sept.,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Eep. 
24  J.  60. 

An  injunction  to  prevent  the  Corpo- 
ration of  Montreal  proceeding  to  the 
sale  of  the  goods  of  a  wife  in  execution 
of  a  judgment  against  the  husband  will 
be  maintained.  And  the  goods  of  the 
wife  in  the  common  domicile  will  dod 
be  considered  as  goods  in  the  posses- 
sion of  the  husband.  The  City  of  Mont- 
real &  Greene  et  vir.  M.  Judgment 
confirming,  15  May,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross  JJ.  Eep.  2  Leg.  News  170. 

Under  the  Statutes  regulating  the 
Corporation  of  Montreal,  indemnify  is 
due  for  any  act  of  the  Corporation,  al- 
though authorized  by  Statute,  which 
expropriates  or  directly  injures  a  pro 
prietor  or  his  property. 

The  27th  and  28th  Vict.  c.  60  only 
regulates  a  mode  of  procedure  by  com- 
missioners, and  it  would  seem  that  it 
only  applies  to  such  proceedings  as  are 
provoked  by  the  Corporation.  Bame 
Julia  Morisson  <fc  The  Mayor  &e  of 
Montreal.  M.  Judgment^onfirming,  21 
December,  1880.  Monk,  Eamsay,  Baby, 
Doherty,  Jette,  JJ.  Eep.  25  J.  1-  * 
Leg.  News  25.  D.  C.  d'A.  107. 

The  owner  of  property  through  which 
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the  Municipality  opens  a  front  road  is 
bound  to  malce  the  fence  separating 
his  property  from  such  front  road  at 
his  own  cost,  and  that  this  rule  applies 
to  cases  as  well  before  as  since  the 
coming  into  force  of  the  Municipal 
Code.  Whitman  &  The  Corporation  of 
the  Township  of  Stanbridge.  M.  Judg- 
ment confirming,  29  November,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Kamsay,  Tessier, 
Cross,  Baby  JJ.  Ramsay,  J.,  dissenting. 
Reported  26  J.  144,  4  Leg.  News  40t), 
2  Dec.  d'A.  112. 

Toll  bridges The  Act  of  the  Legis- 
lature of  Quebec,  32  Vict.,  cap.  15, 
sect.  190,  authorizing  the  Lieutenant 
Governor  in  Council  to  declare  forfeit 
(for  default  to  make  "repairs)  the  right 
of  collecting  tolls  on  any  toll  bridge, 
and  to  transfer  the  property  therein, 
was  within  the  powers  of  the  local 
legislature,  and  that  the  Orders  in 
Council  mentioned  in  this  case,  forfeit- 
ing the  right  of  exacting  tolls  for  pas- 
sing on  a  toll  bridge  which  had  been 
placed  under  the  management  of  the 
Municipal  Council  of  Cleveland  and 
Melbourne  (Appellants)  by  order  of 
the  Executive  Council  of  the  former 
Province  of  Canada,  and  transferring 
the  control  of  the  property  to  the  Ap- 
pellants, were  not  ultra  vires.  Munici- 
pality of  Township  of  Cleveland  & 
Municipality  of  Township  of  Mel- 
bourne &  Brompton  Gov.  M.  Judgment 
reversing,  26  February,  1881.  Sir  A.  A. 
Dorion,  Monk,  Ramsay,  Cross,  Baby, 
JJ.  Rep.  26  J.  1.  4  Leg.  News  277.  1 
Dec.  d'A.  353. 

A  deed  of  sale  to  a  Municipal 
Council  for  the  use  of  the  municipality 
for  an  object  within  the  scope  of  the 
powers  of  the  council  binds  the  cor- 
poration. 

The  suit  being  in  the  name  of  Homer 
Baker  and  not  in  the  name  of  the 
Babcock  Manufacturing  Company  the 
other  party  to  the  contract  is  at  most  a 
question  of  signification. 

Semble  article  1738  C.  C.  (I)  applies, 


the  Babcock  Manufacturing  Company 
being  a  foreign  principal. 

The  name  being  in  the  contract 
"  Omer  &  Baker  "  instead  of  Homer 
Baker  is  immaterial. 

The  purchase  being  with  a  credit  of 
six  months  and  interest  at  6  per  cent, 
while  the  resolution  authorising  a 
councillor  to  pay  cash  is  not  a  sub- 
stantial variation  from  the  authorisa- 
tion— the  delay  being  an  advantage 
stipulated  in  favour  of  the  corporation. 

By  article  463  M.  C,  village  corpora- 
tions are  specially  authorized  to  make 
provision  for  the  extinction  of  fires 
and  therefore  the  council  in  purchasing 
a  Babcock  was  acting  within  its  general 
powers. 

There  is  no  principle  which  prevents 
a  corporation  buying  on  credit. 

After  an  article  has  been  received  it 
is  not  sufficient  to  resiliate  the  sale  to 
prove  that  it  does  not  meet  all  the 
expectations  of  the  purchasers,  and 
that  they  do  not  use  it.  It  must  be 
proved  that  the  machine  is  so  worthless 
as  to  make  its  sale  on  the  part  of  the 
vendor  am.ount  to  a  fraud.  Corporation 
of  the  village  of  L'  Assomption  &  Baker. 
M.  Judgment  confirming,  20  September, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Reported  4 
Leg.  News  370. 

Prods  verbal  of  Municipal  Council. 
— An  appeal  lies  to  the  county  council 
from  the  homologation  of  any  procis 
verbal  of  a  rural  municipality,  within 
thirty  days  of  the  notice  of  homologa- 
tion. (926  M.  C.  and  819.) 

By  article  100  of  the  same  code,  any 
proc&s  verbal  may  be  set  aside  by  the 
Circuit  Court.  There  is  no  appeal  from 
a  decision  of  the  County  Council  sitting 


(1)  A  factor  whose  principal  lesides  in  an 
other  country  is  personally  liable  to  third 


persons  with  whom  he  contracts  whether  the 
name  of  the  principal  be  known  or  not.  The 
principal  is  not  liable  on  such  contract  to  the 
third  parties  unless  it  is  proved  that  the  cre- 
dit was  given  to  both  pnncipal  and  factor  or 
to  the  principal  alone. 
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in  appeal.  (1061,  2  M.  C.)  But  there  is 
nothing  which  limits  appeal  from  a 
judgment  of  the  Circuit  Court  sitting 
in  appeal  on  a,  prods  verbal  homologat- 
ed. It  is  a  judgment  of  the  Circuit 
Court  and  falls  within  the  operation  of 
article  1142  C.  C.  P.  McLaren  et  al.  & 
The  Corporation  of  the  Township  of 
BucTcingham.  M.  Judgment  reversing, 
June,  1875.  Monk,  Taschereau,  Earn- 
say,  Sanborn,  Sicotte,  J  J.  Sanbem,  J. 
dis. 

A  corporation  having  power  from  the 
legislature  to  alter  the  pavements  from 
wood  to  stone  is  not  obliged  to  enter 
on  this  alteration  simultaneously. 

The  Appellant  having  obtained  the 
improvement  of  her  property  and  paid 
for  it  without  objection,  cannot  avail 
herself  of  slight  irregularities  to  recover 
back  the  assessment. 

The  by-law  was  sufBciently  precise 
although  it  did  not  state  the  width  of 
the  flatstone  work  in  each  street.  Bain 
&  The  City  of  Montreal.  M.  Judgment 
confirming,  19  January,  1882.  Sir  A.  A. 
Dorion.  C.  J.,  Eamsay,  Tessier,  Cross, 
Baby,  JJ.  Kep.  5  Leg.  News  76,  2  Deo. 
d'A.  221. 

In  a  suit  by  a  Municipal  Corpora- 
tion it  is  not  necessary  to  produce  the 
-  -resolution  of  the  council  authorising  the 
action.  Blouin  et  La  Corporation  of 
St.  Valier.  Q.  Judgment  confirming,  4 
December,  1880.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Rep.  1  Dec.  C.  d'A.  147. 

Within  the  scope  of  its  functions  and 
without  fraud,  a  municipal  council  may 
make  a  purchase  on  credit,  when  it  has 
not  cash  in  hands  to  pay  for  the  article 
required,  and  although  no  means  are 
provided  by  assessment  or  otherwise  to 
pay  for  it,  and  thus  bind  the  corpora- 
tion. Art.  663  M.  C.  gives  general  au- 
thority to  village  corporations  to  pur- 
chase fire-engines  and  means  for  the 
extinction  of  fires.  Corporation  of  the 
Village  of  VAssomption  &  Baker.  M. 
Judgment  confirming,  20  Sep.,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  J  J.  Eep.  4  Leg.  News  370. 


Under  art.  100  of  the  M.  C.  every 
elector  has  a  right  to  proceed  before 
the  Circuit  Court  with  regard  to  any 
valuation  roll.  And  there  is  appeal 
from  any  judgment  of  the  Circuit  Court 
when  the  amount  in  litigation  exceeds 
$100.  Blackburn  &  The  Corporation  of 
Chateau  Richer.  Q.  Judgment  revers- 
ing, 5  Oct.,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

A  District  Magistrate  has  jurisdic- 
tion over  cases  for  the  collection 
of  municipal  taxes,  no  matter  to 
what  amount.  And  under  articles 
939  and  951  of  the  above  Code,  a  local 
corporation  may  be  sued  before  the 
District  Magistrate  for  the  recovery  of 
a  debt  of  the  county  due  by  the  local 
municipality.  La  Corporation  de  la 
Paroisse  de  Si.  Guillaume  &  La  Corpo- 
ration du  Comti  de  Drummond.  Q. 
Judgment  confirming,  5  December, 
1876.  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Eep.  7  Eev.  Leg.  562. 

A  judgment  of  the  Circuit  Court  in  a 
proceeding  under  article  100  M.  C.  is 
susceptible  of  appeal  to  the  Court  of 
Queen's  Bench.  Ralf  et  al.  &  The  Cor- 
poration of  the  Township  of  Stoke.  M. 
Judgment  reversing,  3  February,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  JJ.  Eep.  22  J.  213. 

Municipality.  —  County A   county 

municipality  has  no  direct  action 
against  a  taxpayer  of  a  municipality  for 
taxes  due  to  the  county  municipality 
by  the  local  municipality,  the  recourse 
of  the  county  municipality  being  against 
the  local  municipality.  Boberge  &  The 
Municipality  of  County  of  Levis.  Q- 
Judgment  reversing,  5  December,  1876. 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 
Rep.  7  Rev.  Leg.  642. 

A  secretary-treasurer  of  a  scholar, 
cannot  bring  an  action  for  a  block  sum 
due  him  until  he  has  rendered  an 
account.  Dorais  &  The  School  Com- 
missioners of  Warwick.  Q.  Judgment 
confirming,  6  March,  1877.  Monk,  Eam- 
say, Sanborn,  Tessier,  JJ.  Eep.  9  Rev. 
Leg.  161. 

A  municipality  will  be  obliged  to  pay 


481 


MUNICIPAL    CASES 


MUNICIPAL    CASES 


482 


a  promissory  note  signed  by  the  Mayor 
and  the  Secretary  in  the  name  of  the 
Corporation,  where  it  is  neither  alleged 
nor  proved  that  the  note  was  given 
without  lawful  consideration.  The  Cor- 
poration of  the  Township  of  Grantham 
&  Couture  &  al.  M.  Judgment  confirm- 
ing, 16  September,  1879.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  24  J.  105,  2  Leg.  News 
350, 10  Rev.  Leg.  186. 

A  municipality  is  liable  for  damages 
incurred  by  the  bad  state  of  a  munici- 
pal road,  although  by  the  arrangements 
between  the  proprietors  and  the  muni- 
cipality, the  former  are  bound  to  keep 
the  road  in  order. 

A  man  having  drunk  so  as  to  be 
excited  will  not  discharge  the  munici- 
pality of  its  liability  for  damages  arising 
from  the  bad  state  of  a  municipal  road 
unless  it  can  be  shown  that  the  condi- 
tion of  the  Plaintiff  was  the  cause  of 
the  accident.  Martin  &  The  Corpora- 
tion of  the  Township  of  Ascot.  M. 
Judgment  reversing,  20  June.  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  J  J.  Rep.  2  Leg.  News  227. 

A  municipal  corporation  is  not  liable 
for  damages  caused  in  making  neces- 
sary works,  and  there  is  no  obligation 
on  the  part  of  a  corporation  to  make 
drains,  where  none  have  existed  before, 
unless  by  their  works  they  alter  the 
natural  flow  of  water  so  as  to  make 
such  drain  necessary.  Riopel  &  The 
City  of  Montreal.  M.  Judgment  con- 
firming, 17  September,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross,  JJ. 
Rep.  3  Leg.  News  320. 

MUNICIPAL  DEBENTURES.— It  is  no 

answer  to  an  action  on  municipal  de- 
bentures that  the  debenture  is  for 
$100  instead  of  for  $500,  or  that  the 
date  of  the  by-law  was  erroneously 
stated  as  being  of  the  18th  March,  1878, 
instead  of  being  of  the  18th  May,  1871. 
The  Corporation  of  the  Township  of 
Roxton  &  The  Eastern  Townships 
Bank.  M.  Judgment  confirming,  28 
November,  1882. 

MUNICIPAL    COUNCIL.—  Appeal.  — 
There  is  no  appeal  to  the  Circuit  Court 
16 


from  a  clecision  of  a  municipal  council 
as  to  the  revision  of  electoral  lists.  The 
appeal  is  to  a  judge  of  the  Superior 
Court.  St.  Henri  &  Viau.  M.  Jtidgment 
reversing,  December,  1875.  Dorion,  C. 
J.,  Monk,  Ramsay,  Sanborn,  JJ. 

The  34  Vic,  c.  40,  sect.  27,  enacts 
that  when  the  militia  is  called  out  in 
support  of  the  civil  power  in  any  muni- 
cipality, the  municipality  shall  supply 
proper  lodging.  Section  38,  empowers 
the  governorgeneral  in  council  to  make 
regulations  for  billeting  and  cantoning 
of  troops  and  militia.  In  1870,  the 
governor  general  fixed  the  rate  of  billets 
for  each  foot  soldier  at  10  cts.  The 
militia  being  called  out  in  support  of 
the  civil  power  at  Quebec,  out  on  two 
occasions,  once  in  1878  and  again  in 
1879,  the  troops  were  not  billetted,  but 
were  lodged  in  the  Skating  Rink,  and 
the  Appellant  tued  the  corporation  of 
Quebec  on  an  account  for  use  and  oc- 
cupation. He'd,  reversing,  that  the 
tender  by  Respondent  was  an  admis- 
sion of  its  responsability  to  pay  for  the 
use  and  occupation  of  the  rink  by  the 
troops  as  an  equivalent  of  the  obligation 
t  o  quarter  them.  Q.  Judgment,  7  May, 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cro?  s,  Baby,  J  J.  Ramsay,  J.  dis- 
senting, thought  the  amount  of  the  lia- 
bility was  determined  by  the  order  in 
council  fixing  the  billet  at  10  cents  per 
man,  that  the  corporation  should  have 
been  called  on  for  a  specific  billet  for 
so  many  men,  that  if  this  was  not  or 
could  not  be  done,  the  expense  not 
being  within  the  exception  of  the  stat- 
ute, fell  on  the  government  of  Canada, 
that  the  admission  so  far  as  it  went, 
only  applied  to  the  calling  out  in  1878, 
and  that  in  fact  it  applied  to  neither, 
but  was  an  admission  only  that  equit- 
ably the  corporation  should  pay  some- 
thing, what  the  corporation  was  obliged 
to  pay,  was  not  the  worth  of  the  Skat- 
ing Rink  for  a  night  but  the  billet  of  so 
many  men.  It  was  argued  that  the  men 
had  to  be  kept  together  at  night  to  be 
in  readiness,  providing  for  that  is  not 
the  obligation  to  billet. 

A  municipality  is  liable  in  damages 
for  passing  an  illegal  by-law  abolishing 
a    public    road.    The    Corporation    of 


483 


MUNICIPAL    CASES 


MUNICIPAL    CASES 


484 


Ireland  &  Coleraine.  Q.  Judgment  con- 
firming, 8  May,  1884.  Monk,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.  Eamsay,  J., 
doubts  as  to  there  being  an  action 
against  a  municipal  corporation  for 
passing  an  illegal  by-law  and  dissents 
as  to  the  amount  of  damages  which  are 
excessive. 

The  formalities  prescribed  by  the 
Municipal  Code  with  reference  to  a 
collection  roll  must  be  strictly  followed, 
as  in  the  case  of  an  acte  de  repartition 
annexed  to  a  prods  verbal,  and  where 
such  formalities  have  not  been  observed 
the  taxes  thereby  imposed  are  not 
exigible  and  a  sale  of  land  for  arrears 
of  such  pretended  taxes  will  be  annull- 


Where  the  taxes  are  illegal  in  con- 
sequence of  there  being  no  valid  collec- 
tion roll  in  existence,  acquiescence  will 
not  give  validity  to  such  assessment. 
La  Corporation  du  village  du  Bassin 
de  Chambly  &  Scheffer.  M.  Judgment 
confirming,  24  November,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tes- 
sier, Baby,  JJ.  Eep.  M.  L.  E.  I.  Q.  B. 
42.  7  Leg.  News  390. 

Par  acte  du  4  Novembre,  18T3,  C. 
obtint  du  gouvernement  federal  une 
promesse  de  vente  dimmeuble  situe 
dans  la  cite  de  Montreal,  dont  la  pos- 
session devait  lui  etre  donnee  que  sous 
certaines  conditions  mentionnees  a 
I'acte.  Le  25  Octobre,  1875,  C.  vendit 
et  transporta  a  I'Appelant  tous  ses 
droits  resultant  de  la  dite  promesse  de 
vente.  Les  conditions  stipulees  ne 
furent  remplies  et  la  possession  de 
1  immeuble  ne  fut  donnee  a  I'Appelant 
que  le  ler  Novembre  1876,  et  il  n'obtint 
son  titre  que  le  4  Novembre.  Le  role 
annuel  de  cotisation  pour  I'annee  civi- 
que  commengant  le  ler  Mai,  1876,  fut 
paracheve  et  depose  au  bureau  du  tre- 
sorier  de  la  cite  le  28  Septembre  1876, 
et  sur  ce  role  I'Appelant  etait  men- 
tionne  comme  contribuable  pour  I'im- 
meuble  en  question. 

Jng4 :  lo.  Que  les  taxes  municipales 
dans  la  cite  de  Montreal  ne  sont  pas 
payables  jour  par  jour,  mais  sont  indi- 


visibles, et  sont  dues  par  le  proprietaire 
et  possesseur  de  I'immeuble  sujet  a 
cotisation  au  temps  de  I'imposition  de 
ces  taxes. 

2o.  Que  I'Appelant  n'est  devenu  pro- 
prietaire de  I'immeuble  en  question 
que  le  4  Novembre  1876,  et  que  le  gou- 
vernement federal  en  a  ete  le  proprie- 
taire jusqu'a  cette  date. 

3o.  Que  par  consequent,  les  proprietes 
du  gouvernement  n'etant  pas  sujettes 
aux  taxes  municipales,  I'immeuble  en 
question  n'etait  pas  susceptible  d'etre 
taxe  le  28  Septembre  1876,  date  de  la 
mise  en  vigueur  du  role  de  cotisation 
pour  I'aunee  civique  oommen^ant  le 
ler  Mai  1876,  et  I'acquisition  subse- 
quente  de  I'immeuble  par  I'Appelant 
ne  I'a  pas  rendu  contribuable  pour 
aucune  partie  des  cotisations  pour  cette 
annee. 

4o.  Que  le  fait  que  I'Appelant  avail 
ete  cotise  et  taxe  sur  le  role  de  cette 
ann§e,  et  qu'il  ne  s'en  etait  pas  plaint 
de  la  maniere  reglee  par  la  charte  de  la 
cite,  ne  pouvait  pas  le  rendre  contri- 
buable pour  ces  taxes.  Mogan  &  La 
Cii4 de  Montreal.  M.  Judgment  revers- 
ing, 19  November,  1884.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Eep.  M.  L.  E.  I .  Q.  B.  60. 
7  Leg.  News  378. 

Although  it  is  within  the  attributes 
of  municipalities  to  make  by-laws  and 
procisverbaux     for    the    opening    of 
water-courses    and    a   person   injured 
thereby  may  have  exercised  his  right  of 
appeal  to  the   county  council  and  the 
proc&s-verbal  has   been  confirmed  by 
the  county  council,  nevertheless  such 
confirmation  is  not  a  bar  to  an  action 
to  set  aside  the  prociS'Verbal  where  it 
orders  something  to  be  done  which  is 
in  itself  contrary  to  law.  And  so,  where 
the  effect  of  a  water-course  established 
hj  prods-verbal  was  to  aggregate  great- 
ly the  servitude  which  the  Plaintiffs 
land  had  to   bear  owing  to  its  bemg 
lower  than  that  of  his  neighbours,  it 
was  held,  that  he  was  entitleti  to  bring 
suit  to  have  the  proces-verbal  set  aside, 
although  he  had  appealed  previously 
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to  the  county  council  and  the  proc&s- 
verbal  had  been  confirmed  thereby. 
La  Corporation  de  la  Paroisse  de  Ste. 
Anne  du  Bout  de  I'Isle  &  Behurn.  M. 
Judgment  confirming,  26  Nov.,  1884. 
Monk,  Kamsay,  Tessier,  Cross,  JJ. 
Ramsay,  J.,  dissenting.  Eep.  M.  L.  R. 
I  Q.  B.  200.  4  Dec.  d'A.  192.  8  Leg. 
News  67. 

Where  an  action  had  been  brought 
by  one  of  several  persons  assessed  for 
the  cost  of  a  special  improvement,  to 
set  aside  the  assessment  roll,  that  any 
other  person  assessed  lor  the  cost  of 
the  same  improvement  had  an  interest 
which  entitled  him  to  intervene  if  the 
original  plaintiff  abandoned  the  case. 

Where  an  action  was  instituted  be- 
fore the  expiration  of  the  delay  fixed 
by  a  statute  for  contesting  assessment 
rolls,  the  right  of  an  intervenant  taking 
the  same  conclusions  as  those  of  the 
original  action  was  not  barred,  though 
the  delay  had  expired  before  the  inter- 
vention was  filed. 

Under  the  Statute  31  Vict.  (Q),  ch. 
37,  it  was  necessary  that  the  Commis- 
sioners appointed  to  carry  out  an  ex- 
propriation, and  to  deteimine  the 
parties  interested  therein  and  to  be 
assessed  for  the  purpose  of  the  pro- 
posed improvement,  should  give  public 
notice  of  their  proceedings  in  the 
manner  therein  provided,  and  in  the 
absence  of  such  notice  the  assessment 
roll  made  by  the  Commissioners  was 
null  and  void;  nor  could  the  subse- 
quent homologation  of  the  report  of 
Commissioners  by  the  Superior  Court 
give  validity  to  such  proceedings.  Hu- 
hert  &  The  City  of  Montreal.  M.  Judg- 
ment reversing,  24  November,  1884 
Ramsay,  Tessier,  Baby,  JJ.,  and  Doher- 
ty  &  Caron,  JJ.  ad  hoc.  Eep.  M.  L.  R. 
I.  Q.  B.  .'>37- 

Aux  termes  du  Code  Municipal  (34 
Vict.,  c.  68,  art.  19,  §  3)  les  "municipa- 
lites  locales  "  comprennent  les  munici- 
palites  de  villages. 

L'article  27  du  meme  code  ne  fait 


qu'indiquer  quelles  municipalites  rura- 
les  seront  considerees  comma  munici- 
palites locales,  sans  egard  aux  munici- 
palites de  villages,  qui  tombent  sous  la 
regie  generale  etablie  par  I'art.  19  §  3. 

Par  consequent  une  compagnie  du- 
ment  incorporee  en  vertu  de  I'acte  33 
Vict.  o.  32,  avait  le  droit  d'empjerrer 
un  chemin  de  front  dans  les  limites 
d'une  municipalite  de  village,  d'y  poser 
des  barrieres  et  d'y  percevoir  des 
peages. 

En  vertu  du  dit  acte,  une  telle  com- 
pagnie a  le  droit  d'exiger  un  peage 
pour  une  fraction  de  mille  parcourue, 
pourvu  que  sur  toute  la  longueur  du 
chemin  parcouru  le  taux  n'excede  pas 
le  montant  par  mille  fixe  par  la  cedule 
B  du  dit  statut.  La  Gie  du  Chemin  de 
P^age  de  la  Pointe-Claire  &  Leclerc. 
M.  Judgment  reversing,  9  December, 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby  JJ.  Rep.  M.  L. 
R.,  I.  Q.  B.  296. 

Petition  on  4th  May,  1883,  by  muni- 
cipal electors  to  annull  a  by-law  grant- 
ing a  bonus  to  a  railway  company  under 
art.  698  M.  C,  which  by-law  came  into 
force  on  the  20th  April,  1883.  The  by- 
law was  approved  by  the  Lieutenant 
Governor  on  the  1 6th  January  and  pro- 
mulgated on  the  4th  April.  The  ground 
of  petitioners'  objection  was  that  the 
by-law  had  not  been  submitted  to  the 
electors  according  to  law.  That  a  by- 
law was  passed  by  the  council  on  Sep. 
11,  1882,  that  the  by-law  was  published 
on  the  14th  September  calling  the 
meeting  of  electors  to  approve  or  dis- 
approve it  on  the  8th  October.  That 
on  the  16th  September  the  council 
altered  the  by-law  by  changing  the 
condition  that  the  work  should  be 
finished  on  the  1st  February,  1883,  and 
substituting  therefor  the  15th  July, 
1883.  It  was  argued  (a)  that  the  by-law 
voted  on  was  not  the  one  parsed,  or 
advertised,  (6)  that  if  the  by-law  con- 
sidered as  being  of  the  1 6th  September 
it  was  not  advertised  that  a  by-law  of 
the  16th  September  could  not  be  sub- 
mitted to  the  electors  on  the  6th  Octo- 
ber, as  that  made  only  19  days  from 
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the  16th  Septemher.  673  M.  C.  (])  Simp- 
son et  al.  &  The  Corporation  of  St. 
Malachie  d' Ormstown.  M.  Judgment 
confirming,  26  November,  1884.  Seld : 
that  no  subsantial  injustice  was  done, 

that  the  electors  had  acquiesced  by 

voting  and  that  the  by-lavsr  had  been 
approved  by  the  Lieutenant-Governor 
in  council  without  protest.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  jj. 

The  Corporation,  appellant,  had  no 
power  to  take  any  of  the  respondent's 
land  for  a  road,  without  fulfilling  the 
formalities  prescribed  by  the  law  for 
the  expropriation  of  the  land  required 
for  such  road.  The  general  reserve  in 
the  letters  patent  from  the  Crown  is 
made  in  favor  of  the  Crown  only,  and 
does  not  pass  to  the  municipal  author- 
ity. La  Corporation  du  Comti  de  Dor 
Chester  &  Collet.  Q.  Judgment  confirm- 
ing, 8  February,  1884.  Monk,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.  Baby,  J.  diss. 
Rep.  8.  Leg.  News  156.  10  Q.  L.  R.   63. 

La  Corporation  de  la  Cite  de  Quebec 
ayant,  en  vertu  du  statut  29  Vict.,  ch. 
57,  le  controle  absolu  des  trottoirs  dans 
la  cite  de  Quebec,  elle  n'a  pas  de  re- 
oours  en  garantie  contre  le  proprietaire, 
pour  dommages  resultant  d'un  accident 
arrive  par  suite  du  mauvais  etat  de  son 
trottoir.  La  Corporation  de  Quebec  & 
Langlois.  Q.  Judgment  confirming,  8 
February,  1884.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
10  Q.  L.  R.  79. 

Apres  le  demembrement  d'une  mu- 
nicipalite  et  sa  division  en  deux  muni- 
cipalitgs  distinctes,  tout  le  territoire 
formant  cidevant  partie  de  I'ancienne 
municipalite,  demeure  affecte  au  paie- 
ment  des  anciennes  dettes,  et  que  le 
conseil  de  I'ancienne  municipalite  et  ses 
officiers  peuvent  percevoir  sur  tout  le 
territoire,  des  taxes  imposees  pour  cet 
objet,  et  y  imposer  pour  le  meme  objet 
de  nouvelles  taxes  basees  sur  la  valeur 


(1)  The  day  for  which  the  meeting  of  mu- 
nicipal electors  is  convened  must  not  be  less 
than  twenty  days  nor  more  than  thirty  days 
after  the  passing  of  the  by-law  by  th,e  Coun- 
cil. 


des  biens  imposables  d'apres  le  role 
d'6valuation  en  force,  dans  la  munici- 
palite originaire,  lors  du  changement  de 
limites,  comme  si  ce  changement  n'a- 
vait  pas  eu  lieu. 

La  Corporation  de  I'ancienne  munici- 
palite a  un  droit  d'action  pour  re- 
couvrer  ces  taxes  contre  les  proprietai- 
res  de  ces  bien  imposables,  mais  que  la 
corporation  de  la  municipalite  nouvelle 
ne  peut  etre  directement  tenue  au 
paiement  de  ces  taxes,  que  dans  le  cas 
d'un  acte  d'accord  ent..'e  les  deux  cor- 
porations, conformement  a  Particle  84 
(1)  du  Code  Municipal.  La  Corporation 
de  Notre-Dame  du  Sacri  CcEur  <k  La 
Corporation  de  St-Germain  de  Rimous- 
hi.  Q.  Judgment  reversing,  6  Decem- 
ber 1884.  Sir  A.  A.  Dorion  C.  J.,Monk, 
Ramsay,  Cross,  Baby,  -TJ.  Rep.  10  Q. 
R.  1.  316.  7  Leg.  News  407.  8  Leg.  News 
61. 

Les  corporations  rehgieuses  etablies 
pour  les  fins  de  I'education,  sont  ex- 
emptes  de  toutes  taxes  municipales  et 
scolaires,  pour  les  proprietes  par  elles 
occupees  pour  les  fins  pour  lesquelles 
elles  ont  ete  etablies  et  qu'elles  ne  pos- 
sedent  pas  uniquement  pour  en  tirer 
un  revenu.  Les  Commissaires  (JUeoles 
de  Sf-Soch  Nord  &  Le  Siminaire  de 
Quebec.  Q.  Judgment  coniirming,  4 
October,  1884.  Sir  A.  A.  Dorion,  C.  J-, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  10  Q. 
L.  R.  335.  8  Leg.  News  83. 

A  contractor  having  to  use  a  road 
within  the  limits  of  the  corporation  res- 
pondent found  the  road  out  of  repair. 
He  notified  the  corporation  to  repair 
which  they  neglected  to  do.  He  then 
repaired  a  bridge  which  was  in  a  dange- 
rous state  and  sued  the  corporation  for 
the  expenditure  and  damages  sustained 
by  the  bad  repair  of  the  road.  The  cor- 
poration demurred,  and  the  demurrer 


(1)  The  Council  bound  to  settle  the  joint 
debts  and  obUgations  may,  by  mutual  ^ree- 
ment  with  the  Council  entrusted  with  tte 
municipal  administration  of  any  other  part 
of  the  territory  Kable  for  the  payment  of  such 
debts  and  obligations,  determine  the  total 
amount  jointly  due  by  all  the  owners  or  occu- 
pants of  the  taxable  property  comp"°"' 
within  such  part  of  the  territory. 
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was  successful  in  so  for  as  regards  the 
repairs  of  the  bridge,  the  court  noting, 
that  the  law  gave  a  mode  of  compell- 
ing a  corporation  to  repair  its  highways 
and  that  a  private  person  had  no  action 
for  repairs.  On  the  issue  as  to  damages 
for  the  bad  state  of  the  road  the  parties 
went  to  issue  and  the  court  of  first  ins- 
tance awarded  substantial  damages. 
The  corporation  took  the  case  to  Re- 
view and  the  Court  of  Review  reversed 
the  judgment  awarding  damages.  The 
contractor  then  appealed  from  both 
judgments.  The  one  dismissing  the  ac- 
tion for  repairs,  and  the  judgment  as  to 
the  damages.  The  Court  ot  Appeal 
maintained  the  judgment  in  Review. 
Beaueage  &  The  Corporation  of  Des- 
chambault.  Q.  Judgment  confirming,  7 
October,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Eamsay,  Tessier,  Cross,  Baby,  JJ.  The 
Chief  Justice  &  Ramsay  J.,  dissenting 
thought  the  judgment  on  the  demurrer 
should  be  reversed  ;  that  in  a  case  of 
absolute  necessity,  a  private  person  was 
justified  in  repairing  a  high-road  that 
was  in  a  dangerous  state,  and  if  justi- 
fied in  so  doing  he  might  recover  the 
cost  from  the  municipality.  They  con- 
curred with  the  majority  of  the  court  in 
thinking  the  damages  complained  of 
owing  to  the  difficulty  of  carting  too 
remote. 

The  jurisdiction  of  the  Superior 
Court  is  not  taken  away  by  M.  C.  100,  ( 1 ) 
in  actions  to  set  aside  a  prochs-verhal 
or  resolution  of  a  municipal  Council. 

The  neglect  to  promulgate  a  by-law 
does  not  prevent  a  party  interested 
from  taking  proceedings  to  set  it  aside. 

Where  a  county  council  declares  a 
local  road  to  be  a  county  road  merely 
for  the  purpose  of  abolishing  it,  the 
Court  will  interfere  and  overrule  such 
abusive  exercise  of  power.  Corporation 
du  ComU  d'Arthahaska  &  Patoine.  Q. 

(1)  Any  proch-mrbal  roll,  resolution  or 
other  order  of  a  municipal  council  may  be  set 
aside  by  the  Magistrate's  Court  or  by  the 
Circuit  Court  of  the  County  or  District  by 
reason  of  its  illegality  in  the  same  etfect  as  a 
municipal  by-law,  and  is  subject  to  ihe  provi- 
sions of  arts.  461  and  705. 


Judgment  confirming,  6  February,  1886 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Sir  A.  A.  Dorion,  C.  J., 
dissenting.  Rep.  12  Q.  L.  R.  57.  4  Dec. 
d'A.  364. 

Une  repartition,  basee  sur  un  proces- 
verbal  qui  n'a  pas  etS  regulierement 
homologue  et  dqnt  les  avis  requis  pour 
son  homologation  et  sa  mise  en  vigueur 
n'ont  pas  ete  donnes,  conformement  a 
la  loi,  est  nulle  comme  le  proces-verbal 
sur  laquelle  elle  s'appuie. 

En  I'absence  de  tels  avis,  celui  qui  a 
a  se  plaindre  n'est  pas  prive  du  droit 
de  se  pourvoir  par  action  directe  pour 
faire  prononcer  la  nuUite  d'un  tel  pro- 
ces-verbal, sans  recourir  a  la  procedure 
indiquee  dans  le  Code  Municipal.  La 
Corporation  de  Ste  Vlothilde  de  Sorton 
&  O'Shaughnessy.  Q.  Judgment  con- 
firming, 6  May,  1886.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  14  Rev.  Leg.  388. 

A  local  council  passed  a  by-law  which 
was  amended  by  the  county  council  on 
appeal.  The  local  council  without  new 
proceedings  or  any  effort  to  amend, 
passed  a  by-law  in  similar  terms  to  the 
former  by-law  which  was  then  again 
taken  to  the  County  Council  on  appeal, 
when  the  following  resolution  was  pro- 
posed and  adopted  ; 

"  Attendu  que  la  question  en  litige 
"  sur  le  present  appel  a  ete  reglee  par 
"  le  Conseil,  en  homologuant  le  proces- 
"  verbal  de  Louis  Parent,  en  octobre 
"  dernier,  et  attendu  que  le  Conseil 
"  Municipal  de  la  Paroisse  de  St-David 
"  au  lieu  de  mettre  a  execution  le  dit 
"  proces-verbal,  et  de  respecter  la  deci- 
"  sion  que  ce  Conseil  a  adopte  a  sa  ses- 
"  tion  du  sept  Avril  dernier,  a  passe 
"  un  reglement  mettant  a  neant  la  dite 
"  decision  de  oe  Conseil. 

"  Que  I'appel  porte  devant  ce  Con- 
■'  sell  par  requete  de  Dolphis  Lessard 
"  et  autres,  en  date  du  douze  Avril, 
"  soit  maintenu  et  que  le  reglement 
"  dont  e^t  Appel,  adopts  par  le  Conseil 
"  Municipal  de  la  Paroisse  de  St-David, 
"  adoptes  a  sa  dite  seance  du  sept  avril 
"  dernier,  amendant  le  dit  proces-ver- 
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"  bal  de  Louis  Parent,  soient  et  ils  sont 
"  par  la  presente  resolution,  casses,  an- 
"  nules  et  mis  a  neant  a  toutes  fins  que 
"  de  droit,  aveo  depens  contre  Regis 
"  Crepeau,  pere,  Magloire  Crepeau, 
"  Naroisse  Durocher,  Azarie  G-irouard, 
"  et  Olivier  Crepeau,  fils  Regis,  de  la 
"  Paroisse  de  St-David,  qui  ont  par  re- 
"  quete  en  date  du  premier  Mars  der- 
"  nier,  sollicite  du  Conseil  Municipal  de 
"  la  Paroisse  de  St-David,  la  passation 
''  du  dit  reglement,  savoir,  les  Intimes 
"  sur  le  present  appel.  "  Held,  revers- 
ing the  judgment  of  the  Court  below, 
that  the  County  Council  in  thus  setting 
aside  the  by-law  of  the  local  council 
acted  within  its  jurisdiction.  The  Cor- 
poration of  the  County  of  Yamaska  & 
Durocher.  M.  Judgment  reversing,  21 
January  1886.  Monk,  Eamsay,  Tessier, 
Cross,  Baby  JJ. 

A  by-road  homologated  as  a  charge 
on  certain  proprietors,  without  any 
special  mention  of  the  fences,  after- 
wards adopted  by  the  municipal  coun- 
cil, and  to  be  maintained  at  their 
charge,  obliges  the  corporation  to 
maintain  the  half  of  the  fences  with 
the  proprietors  through  whose  land  it 
passes,  if  it  is  in  a  line,  and  the  whole 
if  it  cuts  a  land.  Arts.  535  and  775  M. 
C.  The  Corporation  of  L'Avenir  & 
Duguay.  Q.  Judgment  confirming,  7 
October,  1886.  Monk,  Eamsay,  Tessier, 
Cross,  Baby,  JJ.  Cross,  J.  dis.  on  a 
matter  of  detail,  9  Leg.  News  346.  14 
Rev.  Leg.  570. 

The  statute  in  question  did  not  au- 
thorize the  corporation  of  Levis  to  im- 
pose burdens  upon  the  municipality 
which  were  not  authorized  by  their 
acts  of  incorporation  or  other  special 
legislative  authority,  and  therefore  the 
by-law  was  invalid,  and  the  injunction 
must  be  sustained.  The  Quebec  Ware- 
house Co.  &  The  Corporation  of  Levis. 
Judgment  reversing  by  Supreme  Court, 
12  January,  1885.  Sir  W.  J.  Ritchie,  C. 
J.,  Strong,  Fournier,  Henry,  Gwynne, 
JJ.  Ritchie,  C.  J.,  dubitante.  Rep.  11 
Sup.  Court  Rep.  666. 

Where  a  municipal  council  by  a  pro- 
ems verbal  subjects  a  proprietor  to  work 
more  than  double  the  average  of  the 
works  of  others  having  lands  of  equal 


value,  the  proc&s  verbal  cannot  be  set 
aside  because  the  exemption  of  article 
801  M.  C,  is  not  accorded,  and  a  pro- 
prietor may,  by  a,procis  verbal,  be  com- 
pelled to  make  up  the  road  across  his 
land  with  broken  stone,  notwithstand- 
ing the  art.  Reburn  &  The  Parish  of  St 
Anne.  M.  Judgment  confirming,  27 
May,  1884.  Sir  A.  A.  Dorion,  U.  J., 
Ram«ay,  Te-sier,  Cross,  Baby,  JJ.  Eam- 
say, Cross,  JJ.  dis.  Ramsay,  J.  dissent- 
ing held  that  that  the  article  801  M.  C. 
was  obligatory  on  the  council  and  not 
facultative  ;  and  that  no  proprietor 
could  be  compelled  alone  to  make  the 
high  way  at  his  charge  of  stone. 

Where  an  action  is  unnecessary,  the 
judgment  in  favour  of  Plaintiff  will  be 
maintained  but  without  costs.  Sehieob 
&  Baker.  M.  Judgment  confirming,  30 
June,  1886.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Un  reglement,  passe  par  un  conseil 
local,  accordant  un  bonus  a  une  oom- 
pagnie  de  chemin  de  fer,  et  auquel  le 
conseil  aurait,  par  une  resolution,  adop- 
tee a  une  session  speciale  tenue  apr^s 
la  passation  du  reglement,  change  la 
date  de  l'ex6cution  d'une  obligation 
imposee  a  la  compagnie,  ne  sera  pas 
annule,  s'il  n'est  pas  constate  qu'une 
injustice  reelle  est  resultee  pour  les  re- 
querants  en  cassation. 

Un  changement  ainsi  fait  ne  consti- 
tue  pas  un  faux.  Simpson  et  al.k  La 
Corporation  de  Sie.  Malachie  d/Orms- 
town.  M.  Judgment  confirming,  26 
November,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Tes- 
sier, J.  dis.  Rep.  14  Rev.  Leg.  485. 

A  municipal  corporation  cannot  va- 
lidly bind  itself  to  make  a  bylaw jfor 
the  opening  of  a  street,  and  no  actioti 
will  lie  against  such  corporation  for 
failure  to  carry  out  an  agreement  for 
the  opening  of  a  street.  Brunei  et  al 
&  La  Corporation  du  Village  de  la  C6te 
St.  Louis.  M.  Judgment  confirming,  26 
September,  1885.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Baby,  C.  J. 
Rep.  M.  L.  E.  II,  Q.  B.  103. 

MUNICIPAL  CODE.— !-.  Trespass. 
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NAVIGABLE  RIVER.— Navigable  and 
floatable  rivers  and  streams  and  their 
banks,  the  sea-shore,  &c.,  are  considered 
as  being  dependencies  of  the  Crown 
domain.    400  C.  C.  (1). 

The  beach  of  a  navigable  river  is  not 
conveyed  by  an  ordinary  title  of  con- 
cession from  the  Seignior,  and  it  re- 
mains part  of  the  public  domain. 

The  owner  of  the  land  facing  the 
beach  cannot  contest  the  vahdity  of 
Letters  Patent  of  the  government  of 
Quebec  conveying  right  over  the  beach 
of  which  he  is  not  in  possession.    Motz 

6  Carrier.   Q.  Judgment   confirming, 

7  Sep.,  1S78.    Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

NEGLIGENCE.— ^Mifc  of  ealUnff— One 
of  the  hands  on  board  the  steamer, 
whose  duty  it  was  to  overlook  the  ope- 
ration of  transferring  goods  to  a  passing 
steamer,  fell  over-board  while  this  was 
being  done,  and  before  help  could  reach 
him  he  was  drowned.  His  widow,  for 
herself  and  children,  sued  the  company 
in  damages,  attributing  fault,  inasmuch 
as  there  was  only  one  cable  used  to 
attach  the  steamer  instead  of  two,  and 
that  the  captain  had  not  used  the  ne- 
cessary diligence  after  the  man  fell 
into  the  water. 

Held,  that  there  was  no  contributory 
negligence  on  part  of  the  man  (Paulet), 
that  the  operation  was  being  performed 
in  the  ordinary  way  and  with  reason- 
able  care,    that   Paulet    had    special 


(1)  Koads  and  public  ways  maintained  by 
tne  state,  navigable  aud  floatable  rivers,  and 
streams  and  their  banks,  the  sea  shore,  lands 
reclaimed  from  the  sea,  ports,  harbors  and 
road  steads  and  generally  all  those  portions  of 
temtoiy  which  do  not  constitute  private  pro- 
P^rty  are  considered  as  being  dependencits  of 
the  Crown  domain. 


charge  of  the  work,  that  therefore  there 
was  no  fault  on  the  part  of  the  com- 
pany Appellant,  Paulet  having  lost  his 
life  owing  to  the  ordinary  risk  accom- 
panying his  calling.  Richelieu  Naviga- 
tion Co.  &  St.  Jean.  M.  Judgment 
reversing,  17  Dec,  1883.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Tessier,  J.,  dis. 

Where,  the  damage  results  from  an 
accident,  without  fault  on  either  side, 
the  loss  is  borne  by  the  party  who  suf- 
fers it ;  and  when  the  suffering  party 
alone  is  in  fault,  the  loss  is  borne  by 
him.  So  where  a  laborer  employed  in 
discharging  railway  iron  through  the 
hatch  of  a  vessel,  by  his  imprudence 
and  disregard  of  orders,  caused  the 
breaking  of  a  chain  which  was  sufficient- 
ly strong  for  the  purpose  for  which  it 
was  used,  it  was  held  that  the  damage 
which  he  suffered  must  be  borne  by 
himself  alone.  Desroches  it  Gauthier. 
M.  Judgment  reversing,  20  Nov.,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Tessier,  J.,  dis.  Rep. 
5  Leg.  News  404.  3  Dec.  d'A,  25. 

Contributory  negligence Beav,pr4& 

The  Montreal  Tow  Boat  Co.  M.  Judg- 
ment confirming,  2  March,  1878.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

The  corporation  of  Quebec  having 
opened  a  hole  in  the  street  for  certain 
repairs,  or  allowed  it  to  be  opened,  is 
not  responsible  in  damages  to  a  person 
driving  into  the  hole,  which  was  not 
protected  and  no  light  kept  burning  at 
night,  if  the  party  was  driving  at  the 
rate  of  eight  miles  an  hour.  Oray  & 
Mayor  &c.  of  Quebec.  Judgment  con- 
firming, 5  June,  1871.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Ramsay,  J.,  dis.  said  that  to  make  con- 
tributory negligence  two  things  were 
necessary.    1st  there   must  be   negli- 
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gence.  2nd  the  negligence  must  contri- 
bute to  the  accident.  He  did  not  think 
that  driving  at  eight  miles  an  hour  was 
negligence,  and  it  was  not  proved  nor 
rendered  probable  that  Appellant's  car- 
riage falling  into  a  hole  made  in  the 
middle  of  the  road,  would  have  been 
less,  had  it  been  going  at  the  rate  of 
six  miles  an  hour. 

NEGOTIABLE  INSTRUMENT.— A  note 

given  to  a  Building  Society  as  collate- 
ral security  is  not  a  negotiable  instru- 
ment, and  if  lost  does  not  tall  within 
the  terms  of  article  2316  C.  C.  (li  as  to 
security.  Cooley  &  The  Dominion  Build- 
ing Society.  M.  Judgment  reversing,  18 
Sep.,  ]  878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Eep.  24  J. 
111.  1  Leg.  News 495. 

NEGOTIORUM    GESTOR.— w.    Accept- 

ANCE. 

NEW  TRIAL,— w.  JcryTrial. 

Plaintiff  sued  under  a  policy  covering 
goods  in  No.  319  St.  Paul  street.  The 
jury  included  in  their  verdict  value  of 
stock  belonging  to  Plaintiff,  which  was 
stored  in  No.  315  adjoining. 

Seld,  error  under  the  action  as 
brought,  and  new  trial  ordered.  Citizens 
Ins.  Co.  &  Holland.  Judgment  revers- 
ing, 14  Dec,  1878.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Tessier,  JJ.  Eep.  1  Lee. 
News  604. 

Where  a  policy  of  Insurance  was  for 
goods  on  No.  119  St.  Paul  Street  and 
the  fire  took  place  in  No.  115  also  in 
possession  of  the  insured,  and  the  jury 
finds  for  the  insured,  the  verdict  will 
be  set  aside  and  judgment  will  be 
entered  up  for  Defendant.  The  Citizens 
Insurance  &  Investment  Co.  &  Lajoie. 
M.  Judgment  reversing  24  March,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  JJ. 


(1)  Payment  of  a  lost  bill  of  exchange  may 
be  recovered  upon  the  holders  making  due 
proof  of  loss  ana  also,  if  the  bill  be  uegotiaDle.on 
giving  security  to  the  parties  liable,  according 
to  the  discretion  of  the  court . 


A  judge  sitting  alone  on  the  crown 
side  will  not  grant  a  new  trial  in  a  cri- 
minal case.  The  Queen  v.  Dougall  & 
others,  M.  Judgment  Q.  B.,  Cr.  side,  28 
Sep.,  1874.  Eamsay,  J.  Eep.  7  Rev. 
Leg.  578. 

NOMINAL  PLAINTIFF.— A  cessionnai- 
re  suing  in  the  name  of  his  cedant  can 
prove  that  the  release  given  by  the 
nominal  plaintiff  was  given  in  fraud, 
and  to  defeat  the  rights  of  the  cession- 
naire.  Pari  &  Vachon.  Q.  Judgment 
reversing,  7  September,  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Eamsay,  San- 
born, JJ.  Eamsay,  J.  dis. 

NON-JOINDER A  writ  of  Prohibition 

to  prevent  the  Eecorder's  Court  of  the 
City  of  Montreal,  from  proceeding  to 
execute  a  judgment  in  favor  of  tlie 
corporation  will  be  quashed,  the  corpo- 
ration not  being  made  a  party  to  tlie 
proceeding.  Beaudry  &  The  Recorder's 
Court  &  al..  M.  Judgment  confirming, 
December,  1875.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  JJ. 

NOTARY.— Commission   to The  fol- 
lowing condition  was  inserted  in  the 
cahier  de  cAar^-es  of  real  estate  intended 
to  be  sold  by  auction  for  the  benefit  of 
heirs :  "  The  purchaser  shall  be  obUged 
"  to  pay,  over  and   above  the  price  of 
"  adjudication,  at  the  time  of  the  exe- 
"  cution  of  the  deeds  of  sale,  to  Theo- 
"  dore  Doucet,  notary,  four  per  centum 
"  upon  the  price  of  adjudication,  which 
"  percentage  will  cover  the    notarial 
''  legal    commission,    the  auctioneer's 
"  commission,  and  all  neeessaiy  costs 
"  and  expenses  incui-red  to  effect  the 
"  sale  of  the  said  lots,  and  will  also  in- 
"  elude  the  costs  of  the  deeds  of  sale— 
"  and  of  one  copy  thereof  for  the  ven- 
"  dors,  and  the  costs  of  registration." 
The  sale  did  not  take  place,  and  the 
property  was   bought  in  for  the  heirs, 
"  la  right  to  make  one  bid  being  re- 
"  served  to  the  vendors  in  the  caMer 
"  des  charges,  the  respondent  the  re- 
"  fore  was  under  no  liability  to  pay 
"  anybody  the  amount  of  the  commis- 
"  sion,  which  was  after  all  part  and 
"  parcel  of  the  price  ;  no  part  of  which 
"  was  payable   under  the  circumstan- 
"  ces."    Doucet   &   Pinsonneault.   M. 
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Judgment  confirming,  19  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Eep.  23  J.  163. 

A  Notary  whose  minute  is  attacked 
en  faux,  and  who  has  been  a  witness 
may  appeal  from  the  judgment  main- 
taining the  inscription  en  faux. 

On  judging  this  appeal  his  eviden- 
ce will  not  be  considered. 

The  alleged  witness  to  the  instru- 
ment will  be  considered  as  more  trust- 
worthy than  the  daughter  of  the  no- 
tary who  wrote  part  of  the  minute. 
Befoy  &  Forte.  M.  Judgment  confirm- 
ing, 20  Dec,  1879.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Eep.  3  Leg.  News  36. 

A  notary  who  has  been  admitted  as 
a  witness  on  an  inscriptien  en  faux 
against  his  own  act,  and  who  has  de- 
clared in  his  deposition  that  he  had  no 
interest  in  the  issue,  may  afterwards 
be  allowed  to  intervene  and  carry  the 
case  to  appeal  in  his  own  name  from 
the  judgment  declaring  his  a,ct  faux. 
Defoy  &  Fort4.  Judgment — Query  as 
to  the  effect  of  his  testimony. 

Where  two  notaries,  as  witnesses, 
sign  a  conveyance  of  lands  held  in  free 
and  common  soccage,  their  signatures 
must  be  proved  like  those  of  other  wit- 
nesses. Union  Bank  &  Nuthrown.  M. 
Judgment  confirming,  7  February, 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Gross,  Baby,  JJ.  Cross,  J.,  dis- 
senting. Rep.  II  Q.  L.  R.  217.  8  Leg. 
News  76. 14  Rev.  Leg.  64. 

That  a  deed,  purporting  to  be  the 
copy  of  a  notarial  copy  of  a  minute 
that  cannot  be  found  among  the  deeds 
of  a  notary  deceased,  makes  proof  of 
its  contents,  if  it  appears  that  there 
was  an  original  deed  of  that  kind.  La- 
montagne  &  Contant.  Judgment  revers- 
ing, 13  Sep.,  1874.  Monk,  Taschereau, 
Ramsay,  Sanborn,  Sicotte,  JJ.  Rep.  6 
Rev.  Leg.  607. 

NOTE  EN  BREVET.  —  v.  Demand  op 
Payment. 


NOTE. — V.  Peomissokt  Note. 

NOTICE There  should  be  notice  of 

motion  to  reject  an  appeal  from  the 
Circuit  Court,  the  record  not  having 
been  returned.  Turcotte  &  Bioux.  Q. 
Judgment  4  March,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 

NOTICE  OF  ACCIDENT — Where  dam- 
age is  done  by  collision  of  two  vessels, 
and  one  party  is  to  blame  he  is  not 
entitled  to  notice  of  the  accident.  He 
is  bound  to  know  his  own  act.  The 
Richelieu  &  Ontario  Navigation  Co.  & 
Lafrenilre.  M.  Judgment  confirming, 
14  June,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Sicotte,  Ramsay,  Tessier,  JJ. 
Rep.  2  Leg.  News  204. 

NOTICE  TO  TENANT.  —  When  re- 
quired to  terminate  lease.  —  When  a 
party  holds  property  as  a  lessee  by 
sufferance  of  the  owner,  the  lease  can- 
not be  terminated  without  lawful 
notice.  Jeffrey  &  Ferns.  M.  Judgment 
reversing,  June,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

Where  a  lease  by  a  notarial  instru- 
ment has  been  continued  by  tacite 
reconduction,  a  notice  of  three  months 
is  necessary  to  terminate  it.  Webster  & 
Lamontagne.  M.  Judgment  reversing, 
21  Sep.,  1874.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ.  Rep. 
19  J.  106. 

NOTICE V.  Opposant. 

NOTORIOUS  INSOLVENCY.— «.  Insol- 
vency. 

NOVATION. — Notes  given  in  payment 
of  a  judgment,  under  the  promise  that 
they  were  to  be  endorsed  by  a  person 
named,  who  refused  to  endorse,  create 
no  novation,  and  the  judgment  creditor 
may  execute  his  judgment  after  ten- 
dering back  the  notes  so  given.  Daw- 
son &  Desfosses.  Q.  Judgment  revers- 
ing, 5  Dec,  1874.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ. 

An  incorporation  under  the  statute 
13th    and    14th   Vict.,   oh.   28,   com- 
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menced  on  the  22nd  July,  1854, 
and  completed  on  the  24th  February, 
1855,  was  illegal. 

Promissory  notes,  granted  by  a  com- 
pany so  incorporated,  during  the  period 
between  July,  1854,  and  February,  1855, 
for  goods  sold  and  dehvered  by  the 
Plaintiffs,  and  renewed  by  notes  of  the 
company  after  the  completion  of  the 
incorporation  (the  old  notes  being  sur- 
rendered and  given  up  to  the  compa- 
ny) were,  together  with  the  original 
debt  for  the  goods,  novated  and  paid. 

In  the  absence  of  fraud,  in  effecting 
the  exchange  of  notes  as  above,  the 
shareholders  who  paid  up  their  stock 
in  full,  and  caused  the  fact  to  be  duly 
registered  were  free  from  all  liability 
to  pay  said  notes,  or  the  original  price 
of  siiid  goods.  Brewster  &  al.  &  Chap- 
man &  al.  M.  Judgment  confirming, 
22  March,  1875,  Monk,  Taschereau, 
Eamsay,  Sanborn,  J  J.  Rep.  19  J.  301. 

NUISANCE. — It  is  a  nuisance  to  an- 
chor a  raft  in  the  river  St.  Lawrence  in 
front  of  the  house  of  the  proprietor  of 
the  bank  of  the  river  so  as  to  cause 
bim  special  inconvenience  and  damage, 
and  to  leave  such  raft  there  during  a 
long  space  of  time  without  necessity. 
Dunning  &  al.  &  Oirouard  &  al.  M. 
Judgment  confirming,  16  March,  4877. 
Dorion,  C.  J.,  Monk,  Eamsay,  Sanborn, 
Tessier,  JJ.  Bep.  9  Eev.  Leg.  179. 

NULLITE    DE    DECRET.— "  A  sale  by 

"  the  Sheriff  of  Montreal,  at  his  own 
"  office,  of  land  situated  in  the  parish 
"  of  I'Enfant  Jesus,  a  duly  erected 
"  parish  for  all  civil  purposes  formed 
"  out  of  the  parish  of  Montreal,  is  ille- 
"  gal,  null  and  void,  and  that  such  sale 
"  could  only  be  legally  effected  at  the 
"  church  door  of  the  parish  of  I'Enfant 
"  Jesus. 

"  Such  nullity  can  be  invoked  by  a 
"  hypothecary  creditor  by  petition,with- 
"  out  a  writ  of  summons,  duly  served 
"  on  all  the  parties  interested.  (Art. 
"715C.  ofC.  P.)" 

"  Such  nullity  may  also  be  invoked 
"  by  means  of  an  opposition  filed  after 
"  the  sale  and  served  on  all  the  inter- 


"  ested  parties,  and  containing  all  the 
"  essential  allegations  of  a  petition  m 
"  nuUiii  de  d^crei."  Fauteux  et  al.  & 
The  Montreal  Loan  and  Mortgage  Co. 
M.  Judgment  reversing,  21  December, 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Bamsay,  Tessier,  Cross,  JJ.  Rep.  22  J. 
282,  2  Leg.  News  10.  Confirmed  3  Sup. 
Court.  Rep.  411. 

A  sheriffs  sale  of  lands  may  be  set 
aside  where  it  appears  that  the  whole 
transaction  was  got  up  for  the  purpose 
of  purging  the  land  so  sold  of  the  hypo- 
thec with  which  it  was  charged.  Bow- 
que  &  Bissonnette.  M.  Judgment  re- 
versing, 29  September,  1881. 

The  sale  of  real  estate  as  belonging 
to  an  insolvent  and  which  is  the  pro- 
perty of  another,  will  be  set  aside  on 
the  suit  of  the  real  owner,  who  retain- 
ed his  civil  possession  of  the  property, 
although  such  owner  has  negleoed  to 
correct  the  error  of  the  cadastre  which 
set  forth  the  property  belonged  to 
the  auteur  of  the  insolvent.  Shortis  & 
Senkerhoff  et  al.  Q.  Judgment  revers- 
ing, 8  May,  1882.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Ramsay,  J.  dissenting,  thought  the  in- 
solvent had  the  appearance  and  was 
repiited  to  be  in  possession  of  the  pro- 
perty, and  therefore  that  the  seizure 
was  properly  made,  within  the  meaning 
of  art.  632  C.  C.  P.  ( 1 )  The  judgment  in 
the  Superior  Court  and  in  appeal  will  be 
found  reported,  11  R.  Leg.  537. 

"  Where  a  lot  of  land  sold  at  sheriff's 
"  sale  was  described  in  the  minutes  of 
"  seizure  and  in  the  advertisements  as 
'■  having  a,  two  story  wooden  house 
"  thereon  erected,  while  in  fact  the 
"  house  in  question  was  erected  partly 
"  on  the  lot  sold  and  partly  on  the  ad- 


(1)  The  seizure  of  immoveables  can  only 
be  made  against  the  judgment  debtor  and  he 
must  be  or  be  reputed  to  be  in  possession  of 
the  same  animo  domini.  No  seizure  can  be 
made  of  immoveables  declared  by  the  donor 
or  testator  thereof  or  by  law  to  be  eienipt  nom 
seizure.  Constituted  rents  representing  sei- 
gnorial  dues  are  seized  and  sold  with  the  lor- 
malities  prescribed  by  the  act  27-28  Vic,  cap. 
39. 
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"joining  lot,  and  it  was  proved,  more- 
"  over,  that  the  purchaser  would  not 
"  have  bought  if  he  had  been  aware  of 
"  the  error,  the  sale  will  be  vacated  at 
"  the  suit  of  the  purchaser  on  the 
"  ground  of  misdescription." 

"  An  error  in  the  minutes  of  seizui-e 
"as  to  the  contents  of  an  immoveable 
"  bearing  a  cadastral  number  will  not 
"  alone  support  a  demand  by  the  pur- 
"  chaser  to  have  the  sale  vacated  on 
"  the  ground  of  misdescription,  even 
"  where  a  lot  only  30  feet  frontage  was 
"  described  as  of  45  feet  frontage  "  La 
Compagnie  de  Prii  et  Credit  Fonder  & 
Baker  et  al.  M.  Judgment  confirming, 
16  September,  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross, 
JJ.  Eep.  24  J.  45,  2  Leg.  News  349. 

A  sale  of  7924  shares  of  the  stock  of  a 
railway  company  by  the  sheriff  will  not 


be  declared  null,  because  they  were 
sold  en  bloc  ;  nor  under  the  article  595 
C.  C.  P.  because  they  realized  a  sum 
much  greater  then  sufficient  to  pay  the 
debt,  where  there  was  no  fraud,  and  the 
whole  transaction  was  for  the  apparent 
interest  of  the  parties  concerned. 
There  being  no  opposition  to  the  sale, 
and  the  Sheriff  was  therefore  obliged 
to  sell  according  to  the  seizure,  unles 
required  by  the  defendant  to  alter  the 
order  of  sale  (595  C.  C.  P.)  (1)  Morris  & 
The  Passumpsic  &  Connecticut  Rivers 
Railroad  Company.  M.  Judgment  re- 
versing, 25  September,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Eamsay,  Tessier,  Cross, 
J  J. 


(1)  The  sale  must  not  proceed  beyond  the 
amount  necessary  to  pay  the  debt  in  principal 
interest  and  costs.  To  this  end  the  judgment 
debtor  has  a  right  to  determine  the  order  in 
which  the  eflFects  are  to  be  put  up  for  sale. 


OATH,  JUDICIAL ^  number  of  arti- 
cles were  seized  in  execution  in  the 
house  occupied  by  opposant  and  her  hus- 
band. The  evidence  established  that 
most  of  the  articles  belonged  to  the  op- 
sant,  but  two  or  three  not  being  proved 
the  Judge  deferred  the  oath  to  her  to 
complete  the  proof.  Held,  confirming 
the  judgment  of  the  S.  C.  that  he  was 
justified  in  so  doing.  May  &  V Heureux. 
M.  Judgment  confirming,  28  March. 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  J  J.  Eep.  3  Leg. 
News  110. 

OATH,  SUPPLEMENTARY.— The  court 
may  defer  the  supplementary  oath  to 
either  of  the  parties,  in  order  to  com- 
plete the  proof  necessary  for  the  deci- 
sion of  the  cause,  when  some  proof  has 
been  made  of  the  demand  of  excep- 
tion.    (1254  C.  C.) 

And  where  it  is  proved  that  Plaintiff 
was  to  build  a  barn  for  Defendant,  and 
to  charge  him  for  work  and  material  fur- 
nished and  also  that  the  work  was  done, 
there  is  some  proof  of  the  demand,  and 
therefore  the  judge,  in  his  discretion, 
may  defer  the  oath  to  the  Plaintiff  to 
complete  the  proof  of  special  charges. 
Hogle  &  Lambkin.  M.  Judgment  con- 
firming, December  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
J  J . 

On  a  contestation  as  to  indebtedness 
of  defendant  on  an  account  composed 
of  many  items,  mostly  of  trifling 
amounts,  judgment  was  rendered  for 
the  amount  admitted  by  defendant's 
plea  ($225 1,  the  evidence  only  esta- 
blishing $224.13,  and  costs  of  contesta- 
tion against  Plaintiff.  In  Review  the 
court  was  of  opinion  that  the  defendant 
was  in  bad  faith  and  deferred  the  sup- 
plemantary  oath  to  the  plaintiff,  who 
established  thereby  an  indebtedness  of 
$228.98,  for  which  the  Court  of  Eeview 
gave  judgment  and  all  costs.  The  Court 


of  Queen's  Bench  held  that  there  was 
no  reason  disclosed  to  impute  bad  faith 
to  defendant,  who  had  admitted  her  W 
debtedness  to  within  a  trifling  sum  of 
all  that  plaintiff  claimed,  or  could  esta- 
blish, with  the  advantage  of  his  own 
oath,  and  that  under  the  circumstances 
the  supplementary  oath  was  improperly 
deferred  to  plaintiff.  Daly  &  Orevier, 
M.  Judgment  reversing,  15  February, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ.  Eep.  4  Leg. 
News  82. 

OATH,  UNLAWFUL v.  Damages, 

OBLIGATIONS  arise  from  contracts, 
quasi-contracts,  offences  and  quasi- 
ofi'enoes,  and  from  the  operation  of  the 
law  solely,  983  C.  C.  The  words  in 
italics  are  borrowed,  not  textually  from 
Pothier.  They  do  not  appear  in  the 
Justinian  compilations.  There  is  but 
one  text  of  ante-Justinian  law,  of  un- 
questionable authority  which  deals  with 
the  division  of  obligations.  It  is  to  be 
found  in  the  Institutes  of  Gains  111,88: 
"  Quarum  [obligationes]  summa  divisio 
in  duas  species  deducitur;  omnis  enim 
ohligntio  vel  ex  contractu  nascitur  vd 
ex  delicto." 

The  report  of  the  codification  com- 
missioners on  the  title  of  obUgations 
has  purposely  avoided  any  discussion 
of  the  classifications. 

When  an  obligation  fixes  no  place  of 
payment,  a  demand  should  be  made  at 
the  domicile  of  the  debtor  before 
suing,  and  if  this  be  not  done  and  the 
Defendant  pays  with  his  plea,  he  will 
not  be  liable  for  costs.  Godriqne  * 
Grondin.  M.  Judgment  confirming,  5 
Dec,  1874.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Eamsay,  Sanborn,  JJ.  Eep.  6 
Eev.  Leg.  643. 

An  action  was  taken  on  a  note  «» 
brevet  payable  on  demand  at  defen- 
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dant's  house,  without  any  previous 
demand.  The  defendant  tendered  the 
amount  confessed  judgment  without 
interest  or  costs.  Seld,  tha.t,  the  tender 
was  sufficient.  Dorion  &  Benbit.  M. 
Judgment  reversing,  15  May,  1879.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Cross,  JJ.  Rep.  2  Leg.  News  171. 

The  demand  of  payment  should  be 
made  by  the  creditor  at  the  domicile 
of  the  debtor,  in  absence  of  any  special 
stipulation.  (1152  C.  C.)  (1)  Beaudry  & 
Barbeau.  M.  Judgment  confirming,  15 
February,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
1  Deo.  d'A.  268. 

Where  no  special  time  for  the  execu- 
tion of  an  obligation  is  stipulated  by 
the  contract,  a  reasonable  time  is  un- 
derstood. But  where  no  time  is  fixed 
for  doing  a  certain  thing,  and  it  is  also 
stipulated  that  when  that  is  done  the 
party  obliged  to  do  it  is  to  pay  a  cer- 
tain simi  of  money,  an  action  de- 
manding absolutely  the  payment  of 
the  sum  of  money  will  not  be  main- 
tained till  the  party  is  put  en  demeure 
to  fulfil  his  obligation.  Beaudry  &  Les 
MarguilUers  de  V(Euvre  et  Fdbrique  de 
Montr4al.  M.  Judgment  reversing,  15 
June,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  JJ.  Rep.  3  Leg. 
News  218. 

There  was  a  promise  of  sale  to  the 
effect  that  the  price  was  $1200.00  of 
which  $500.00  was  acknowledged  to 
have  been  received  in  cash  at  the  pass- 
ing of  the  agreement,  and  the  balance 
of  1700.00  was  to  be  paid  in  seven  equal 
annual  instalments.  The  respondent 
was  then  a  minor,  but  he  was  assisted, 
for  the  purpose  of  the  agreement,  by 
his  father,  who  was  present  and  who 


(1)  Payment  must  be  made  in  the  place 
expressly  or  impliedly  indicated  by  the 
obligation.  If  no  place  be  so  indicated  the 
payment ,  when  it  is  of  a  certain  .specified  thing, 
must  be  made  at  the  place  where  the  thing 
was  at  the  time  of  contracting  the  obligation. 
In  all  other  cases  payment  must  be  made  at 
the  domicile  of  the  debtor,  subject  neverthe- 
less to  the  rules  provided  under  the  title  re- 
lating to  particular  contracts. 


promised  to  procure  a  ratification  of 
the  agreement  by  his  son  when  he 
should  come  of  age.  Held  that  the 
Respondent,  not  being  put  en  demeure, 
did  not  forfeit  his  right  to  obtain  a 
deed  of  sale  by  his  failure  to  make  the 
yearly  payments  agreed  upon,  or  by 
his  failure  to  ratify.  Grange  &  Mc- 
Lennan. M.  Judgment  confirming,  27 
January,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Baby,  JJ.  Sir  A.  A. 
Dorion,  C.  -J.,  dis. 

Note This  case  was  appealed    to 

the  Supreme  Court  where  it  was  held : 
Reversing  the  judgment  of  the  Court 
below  (Strong  &  Taschereau,  JJ.),  dis- 
senting, that  the  condition  precedent 
on  which  the  promise  of  sale  was  made, 
not  having  been  complied  with  within 
the  time  specified  in  the  contract,  the 
contract  and  the  law  placed  the  plain- 
tiff en  demeure,  and  there  was  no  neces- 
sity for  any  demand,  the  necessity  for 
a  demand  being  inconsistent  with  the 
terms  of  the  contract  which  immediate- 
ly on  the  failure  of  the  performance  of 
the  condition  ipso  facto  changed  the 
relation  of  the  parties  from  vendor  and 
vendee  to  lessor  and  lessee.  9  S.  C. 
Rep.  385.  But  see  arts.  1067-8-9  C.  C. 
V.  Remeeb. 

OBLIGATION  BY  A  CAUTION  JUDI- 
CIAIRE. — A  quantity  of  butter  being 
seized  by  saisie  revendieaiion,  the  plain- 
tiff obtained  possession  of  it,  on  giving 
security  (869  C.  C.  P.)  (1)  that  he  would 
return  the  butter  or  the  value  of  it 
according  to  the  judgment  to  be  ren- 
dered in  the  case.  Plaintiff  abandoned 
the  suit  and  Defendant  sued  the  secu- 
rities for  the  butter  or  its  value.  Held 
that  the  sureties  were  liable.  Poulin  & 
Hudon  &  al.  M.  Judgment  15  Septem- 
ber, 1874.  Dorion,  C.  J.,  Monk,  Tasche^ 


(1)  The  Defendant,  upon  a  demand  in  re- 
vendication,  may  have  the  effects  returned 
into  his  possession  upon  giving  good  and  suf- 
ficient sureties  that  he  will  produce  them 
when  required,  which  he  is  in  such  case 
bound  to  do_in  the  same  manner  as  any  judi- 
cial sequestrator.  Nevertheless  the  Court  or 
judge  may,  according  to  circumtances,  grant 
possession  of  the  effects  to  the  Plaintiff,  sub- 
ject to  the  same  conditions. 
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reau,  Ramsay,  Sanborn,  JJ.  Kep.  6  Leg. 
News  314. 

OPPOSANT. —  Report  of  distribution. 

Notice An  opposant  who  has  not 

been  collocated,  by  the  report  of  dis- 
tribution has  no  right  to  a  special  no- 
tice of  the  return  of  the  report,  and 
cannot  therefore  have  the  judgment 
homologating  the  report  set  aside  be- 
cause no  such  notice  was  given.  Pre- 
vost  &  al.  &  Lalande  &  al.  M.  Judg- 
ment confirming,  29  March,  1883.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Eep.  3  Dec.  d'A.  166. 

An  opposition  to  a  seizure  and  sale 
on  a  venditioni  exponas  will  be  dis- 
missed if  it  be  filed  de  piano  and 
without  a  judge's  order.  Delinelle  & 
Armstrong  ct  al.  M.  Judgment  confirm- 
ing, 15  May,  1879.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  J  J.  Rep.  2 
Leg.  News  172. 

An  obviously  frivolous  opposition 
filed  for  the  purpose  of  delay,  and 
which  is  also  irregular  may  be  dismissed 
on  motion.  Filion  &  B^langer  <b  al.  M. 
Judgment  confirming,  24  November, 
1882.  Monk,  Ramsay,  Tessier,  Cross, 
Baby,  JJ. 

Distribution  of  money When  mo- 
ney is  before  the  court  for  distribution, 
the  real  question  is  as  to.  who  is  enti- 
tled to  it  and  not  the  regularity  of  the 
proceedings  by  which  it  was  procured. 

An  unpaid  creditor  can  raise  the 
question  as  to  the  real  owner  of  the 
property  sold  in  execution,  and  can 
claim  the  proceeds  although  the  real 
owner  be  silent.  The  St  Ann's  Mutual 
Buildinq  Co.  &  Taugher  &  Watson  et 
al.  M.  Judgment  reversing,  28  Novem- 
ber, 1882.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Opposition  for  money  can  only  be 
filed  within  ten  days  after  the  Sheriflfs 
return.  After  this  they  can  only  be 
filed  by  leave  of  the  Court  and  on  such 
conditions  as  the  Court  imposes.  (720  ( 1) 


(1)  Opposition  for  payment  may  be  filed 
with  the  sheriffif  he  nas  not  yet  made  his 


C.  P.  C.)  In  the  absence  of  the  judge 
the  Prothonotary  can  accord  this  per- 
mission. Notice  of  the  apphcation  must 
be  given ;  where  no  such  notice  has  been 
given  the  opposition  will  be  dismissed. 
Sart  &  Rascony.  M.  Judgment  revers- 
ing, 16  Dec,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Tessier,  J.,  dissenting. 

Certain  goods  were  seized  by  saisie- 
arrit  simple.  The  Opposants  inter- 
vened as  being  proprietors  of  the  things 
seized,  but  instead  of  contesting  the 
rights  of  the  seizing  creditor,  they  gave 
a  bond  that  the  goods  should  be  forth- 
coming to  answer  the  judgment  of  the 
Court,  and  thus  got  the  things  into 
their  possession.  The  PiaintifiF  succeed- 
ed and  proceeded  to  execute  the  judg- 
ment. The  sureties  then  opposed  the 
execution  as  being  owners  of  the  things. 
Held,  reversing  the  judgment  of  the 
Superior  Court,  that  they  were  estopped 
from  urging  this  title  as  against  the 
seizing  creditor  until  they  had  returned 
the  things  seized  before  the  Court. 
Preoost  &  Rodgers  &  al.  M.  21  June, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.,  Monk,  J., 
dis.  Rep.  24  J.  179.  2  Leg.  News  237. 

OPPOSITION  EN  SOUS  ORDRE.  —  A 

purchased  a  lot  of  land  at  Sheriffs  sale 
without  paying  the  purchase  money. 
He  subsequently  exchanged  it  with  B, 
who  agreed  to  give  to  the  Sheriff  the 
required  security  to  pay  the  mortgage. 
After  security  was  given  to  the  Sheriff, 
the  property  was  irregularly  sold  d  la 
folle  mchire  of  A,  and  again  resold  by 
the  Sheriff  on  the  second  purchaser.  B, 
then  claimed  the  proceeds  of  this  sale 
as  the  price  of  his  property.  C,  a  mort- 
gage creditor  anterior  to  the,  first  She- 
riffs sale,  claimed  the  amount  of  his 


return  or  iu  the  office  of  the  Prothonotaiy 
where  the  return  is  made  within  six  days 
after  the  return.  After  this  delay  they  cai^ 
not  be  filed  without  permission  of  the  Upn 
or  judge.  [Notwithstandmg  the  preceimg 
provisfcns  the  proceedings  under  articles  t>«i 
§68,  678,  679,  680,  712,  720,  730  ana  /63  to 
i  780  of  this  Code  inclusively  may  be  had  upon 
lany  juridical  day.]  Q.  48  Vic,  cap. 20,  sec 4.. 
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mortgage.  His  opposition  was  contest- 
ed by  B,  and  dismissed. 

Held,  reversing  the  judgment  of  the 
Superior  Court,  J  st,  that  as  it  did  not 
appear  that  B  had  paid  the  mortgage 
of  C,  the  latter  had  the  right  to  be  paid 
in  preference  to  B  the  amount  of  his 
mortgage  on  the  monies  levied  which 
represented  his  ;  2nd,  that  there  was 
sufficient  evidence  of  the  insolvency  of 
B  to  sustain  the  opposition  of  C  as  an 
opposition  en  sous  ordre.  Garon  & 
Tremblay.  Q.  Judgment  reversing,  7 
December,  1877.  Monk  and  Ramsay, 
JJ.,  dissenting,  were  of  opinion  that 
there  was  no  allegation  of  insolvency, 
and  that  no  evidence,  if  there  was  any 
such,  would  therpfore  avail,  and  con- 
sequently that  the  opposition  en  sous 
ordre  could  not  be  maintained.  Art. 
753  C.  C.  P.,  (1)  which  is  exclusive. 
Eep.  1  Leg.  News  43. 

OPPOSITION  OF  PARTY  CLAIMING 
AS  OWNER.— ».  Fkatjd. 

Kilgour  &  Logan.  Judgment  con- 
firpiing,  3  February,  1H80.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Eamsay,  J.  dis. 

Seigniorial  Constituted  Rents The 

failure  to  produce  within  the  six  months 
of  closing  the  cadastre  of  a  seigniory 
the  opposition  required  by  sections  40 
and.  4 1  of  the  Seigniorial  Act,  is  fatal 
and  third  parties  may  take  advantage 
of  it,  Fanet  &  Boisseau  et  al.  Q.  Judg- 

(1)  Any  creditor  of  a  person  who  is  en- 
titled to  be  collocated,  or  is  beneficially  col- 
located, upon  moneys  levied,  has  a_right  to  file 
a  i>ub-oppositiou  demanding  that'  to  the  ex- 
tent of  nis  claim  the  sum  accruing  to  his 
debtor  be  not  paid  to  such  debtor  but  to  him. 
He  cannot  however  exercise  this  right  unless 
his  debtor  is  insolvent  or  his  claim  carries 
execution. 


ment  reversing,  8  September,  1879. 
Sir  A.  A.  Dorion  C.  J.,  Monk,  Ramsay, 
Tessier,  Eouthier  JJ.  Eep.  5  Q.  L.  R. 
377.  10  Eev.  Leg.  163. 

A  person  who  claims  a  total  exemp" 
tion  for  taxes,  and  is  proceeded  against 
as  a  rate-payer,  may  make  opposition 
under  article  970  of  the  Municipal 
Code.  The  Montreal  Cotton  Co.  &  The 
Corporation  of  the  Town  of  Talley field. 
M.  Judgment  reversing,  17  September, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Chagnon,  JJ.  Rep.  3  Leg. 
News  317.  9Rev.  Leg.  55L 

Uights  of  succession-  Q.  Judgment 
reforming,  4  December,  1880.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Cross. 
JJ. 

May  be  dismissed  on  motion. — v. 
Motion. 

OPTION Where  a  commission  was 

payable  in  cash  or  bonds  at  the  option 
of  the  debtor,  part  payment  in  cash 
was  making  an  option,  and  gave  the 
creditor  the  right  to  demand  the 
balance  in  cash.  Bowen  et  al.  &  Gordon 
&  al.  M.  Judgment  confirming,  19 
January,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Eamsay,  Tessier.  Cross,  Baby,  JJ.  Eep. 

5  Leg.  News  300. 

ORANGE  ASSOCIATION.— The  "  Loyal 
Orange  Institution"  is  an  unlawful  com- 
bination and  confederacy,  the  members 
being  bound  by  an  oath  to  keep  secret 
the  proceedings  of  the  Association,  and 
therefore  there  was  probable  cause  for 
the  arrest  of  the  Plaintiff,  who  was  join- 
ing in  an  Orange  demonstration  likely 
to  lead  to  a  breach  of  the  peace.  Grant 

6  Beaudry,  M.  Judgment  confirming, 
18  November,  Sir  A.  A.  Dorion,  0.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
4  Leg.  NeTs  393,  2  Dec.  d'A.  197. 


PARTAGE No  one  can  be  compelled 

to  remain  in  undivided  ownership. 

A  partition  may  always  be  demanded 
notwithstanding  any  prohibition  or 
agreement  to  the  contrary. 

It  may  however  be  agreed  and  or- 
dered that  the  petition  shall  be  defer- 
red during  a  limited  time  if  there  be 
any  reason  of  utility  which  justifies  the 
delay.  689  C.  C. 

Partition  may  be  demanded  even 
though  one  of  the  coheirs  enjoys  sepa- 
rately a  part  of  the  property  of  the 
succession  if  there  have  been  no  act  of 
partition  nor  a  sufficient  possession  to 
require  prescription.  690  C.  C. 

Minority. — Fraud.  —  The  fact  that  a 
minor  was  represented  at  an  inventory 
and  partage  only  by  her  tutor  (her 
father)  who  had  a  conflicting  interest, 
is  not  a  ground  for  setting  aside  the 
partage  at  the  instance  of  a  third  party 
when  the  minor,  who  has  since  become 
of  age,  makes  no  complaint  in  respect 
thereof. 

Where  an  action  to  set  aside  an  in- 
ventory and  partage  is  brought  by  a 
member  of  the  family  who  formally 
consented  thereto,  the  burden  of  proof 
is  on  the  plaintiff'  to  show  that  his  or 
her  consent  was  improperly  obtained  ; 
and  parole  testimony  is  admissible  on 
the  part  of  the  defendant  to  repel  the 
verbal  proof  of  fraud  adduced  by  the 
plaintiff. 

Persons  of  the  age  of  majority  are 
not  entitled  to  relief  from  their  con- 
tracts for  cause  of  lesion  only.  (C.  C. 
1012.) 

In  this  case  no  fraud  was  proved. 

Quaere,  as  to  there  being  any  nuns 


in  this  Province  in  a  position,  as  to 
their  civil  rights,  analogous  to  that  of 
civil  death.  Charlebois  &  al.  &  Chwrle- 
hois.  M.  Judgment  reversing,  28  Nov. 
1882.  Monk,  Eamsay,  Tessier,  Cross, 
Baby,  JJ.  Rep.  26  J.  364.  5  Leg.  News 
421. 

PARTNERSHIP.  —  It  is  essential  to 
the  contract  of  partnership  that  it 
should  be  for  the  common  profit  of  the 
partners  each  of  whom  must  contribute 
to  it  property,  credit,  skill  or  industry. 
1830  C.  C. 

Participation  in  the  profits  of  a 
partnership  carries  with  it  an  obli- 
gation to  contribute  to  the  losses. 
Any  agreement  by  which  one  of  the 
partners  is  excluded  from  participation 
in  the.  profits  is  null.  An  agreement  ■ 
by  which  one  partner  is  exempt  from 
liability  for  the  losses  of  the  partner- 
ship is  null  only  as  to  third  persons. 
1821  C.  C. 

If  no  time  for  the  commencement 
of  the  partnership  be  designated  it 
takes  effect  from  the  date  of  the  con- 
tract. 1832  C.  C. 

If  the  term  of  the  partnership  be  not 
designated  it  is  considered  to  be  for 
the  life  of  the  partner  subject  to  the 
provisions  contained  in  the  fifth  chap- 
ter of  this  title.  1833  C.  C. 

A  note  made  fraudulently  by  a  part- 
ner in  the  partnership's  name,  binds  the 
partnership  in  the  hands  of  a  bona  fide 
holder  for  value.  Walter  &  The  Mol- 
sons  Bank.  M.  Judgment  confirming, 
18  Sep.,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  JJ. 

The  individual  note  of  a  partner  of 
an  insolvent  firm,  himself  insolvent  and 
which  has  been  entered  in  his  state- 
ment of  liabilities,  cannot  be  recovered 
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upon.  And  the  fact  that  the  note  in 
suit  is  slightly  different  from  the  note 
mentioned  in  the  statement  may  be 
explained  by  evidence.  The  Exchange 
Bank  of  Canada  &  Eward.  M.  Judg- 
ment confirming,  25  Nov.,  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier,  Cross,  JJ. 

Liability  of  Partner Although  the 

Appellant  had,  in  error,  subscribed  for 
a  lai'ger  number  of  shares  than  he  in- 
tended, in  the  capital  stock  of  the  com- 
pany Respondent,  and  had  sought  in- 
effectually to  be  relieved  immediately 
after,  yet  the  fact  that  he  allowed 
noarly  two  years  to  pass  before  taking 
legal  action  to  haVe  the  contract  an- 
nulled, and  only  took  such  action  when 
calls  were  made  to  cover  losses,  and 
had  in  the  meantime  accepted  a  divi- 
dend of  ten  per  cent,  on  his  shares, 
constituted  an  acquiescence  sufficient 
to  render  him  liable  for  the  whole 
amount  subscribed. 

Where  the  law  declai'es  consent  to 
be  of  the  essence  of  a  contract,  it  does 
not  refer  to  the  consent  of  the  mind, 
but  to  the  declaration  of  consent.  Cotis 
<fe  Stadacona  Insurance  Co.  Q.  Judg- 
ment confirming,  8  March,  1880.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier,  JJ. 
Monk,  Tessier,  JJ.  dis.  Rep.  6  Q.  L.  R. 
147, 10  Rev.  Leg.  289. 

Reversed  in  Supreme  Court,  where  it 
was  held ;  (Sir  W.  J.  Ritchie,  C.  J.,  du- 
bitante)  reversing  the  judgment  of  the 
Court  below  that  the  evidence  shewed 
the  Appellant  never  entered  into  a 
contract  to  take  50  shares,  that  the  re- 
ceipt given  for  a  dividend  of  ten  per 
cent  on  the  amount  actually  paid 
{montant  vers£),  was  not  an  admission 
of  his  hability  for  the  larger  amount, 
and  he  therefore  was  not  estopped  from 
showing  that  he  was  never  in  fact 
holder  of  fifty  shares  in  the  capital 
stock  of  the  company.    6  Sup.  Ct.  Rep. 

i  t/Ut 

The  parties  while  in  partnership  ac- 
quu'ed  160  shares  of  certain  mining 
rights  which,  according  to  their  co- 
partnership deed,  were  to  be  divided 
between   them  in   the  proportion  of 

IT 


three-fourths  for  the  Appellant  and  one- 
fourth  for  the  Respondent.  These  min- 
ing rights  were  in  the  individual  name 
of  the  Appellant  who,  during  the  co- 
partnership, sold  eighty  of  these  shares 
for  $9,000,  and  subsequently  he  trans- 
ferred on  his  account  to  Miss  Auldjo. 
These  last  eighty  shares  were  subse- 
quently claimed  and  recovered  by  a 
third  party. 

The  transfer  made  to  the  Respon- 
dent of  the  forty  shares  to  which  he 
was  entitled  in  his  partnership  property 
must  be  considered  as,  and  have  the 
effect  of,  property  held  in  common, 
and  that  the  Respondent  was  only  en- 
titled to  recover  from  the  Appellant, 
the  value  which  these  shares  had  at 
the  time  of  this  transfer,  made  in  lieu 
of  a  partage,  and  not  the  value  which 
they  had  when  the  Respondent  was 
dispossessed  of  them. 

Art.  1507  C.  C.  (1)  does  not  apply  to 
partition  between  co-partners.  Where 
two  partners  made  a  partition  of  shares 
forming  a  portion  of  the  partnership 
property,  and  one  was  evicted  from  his 
share,  the  other  partner  was  held 
not  liable  for  more  than  the  value  of 
the  share  at  the  time  of  the  partition, 
i.  «.,  his  obligation  was  merely  to 
equalize  the  value  of  the  portions, 
without  a  new  partition.  Prentice  & 
MacBougal.  M.  Judgment  reversing, 
23  January,  1884.  Sir  A.  A.  Dorion,  0. 
J.,  Ramsay,  Tessier,  Baby,  JJ.  Rep.  7. 
Leg.  News  163,  4  Dec.  d'A.  91. 

A  part  owner  of  a  mine  agreed  to  its 
sale  for  £88,000  sterling.  Another  part 
owner  only  agreed  to  its  sale  m  con- 
sideration of  his  share  being  taken  at 
a  valuation  of  £92,000  sterling.  The 
vendor  at  the  lower  price  has  no  claim 
to  have  a  share  of  the  difference 
obtained  by  the  vendor  of  the  higher 
price.  Livesey  &  Allan.  M.  Judgment 
confirming,  9  1878.  Monk,  Ram- 

say, Tessier,  Cross,  Sicotte,  JJ. 


(1)  L^gal  warranty  is  implied  by  law  in  the 
contract  of  sale  without  stipulation.  Never- 
theless the  parties  may,  by  special  agreement, 
add  to  the  obligations  of  legal  warranty  or  di- 
minish its  eifect,  or  exclude  it  altogether. 
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A  party  who  has  an  action  to  account 
pending  between  him  and  his,  Jate 
partner  may  have  a  special  action  \^ith 
regard  to  matters  not  being  part  of  the 
partnership's  aiFairs  and  not  depending 
upon  them.  Gauthier  &  Roy.  Q.  Judg- 
ment confirming,  4  June,  1880.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tes- 
sier,  Cross,  JJ.  Eep.  10  Rev.  Leg.  443. 

When  a  partner  sues  his  co-partner 
to  account,  it  is  not  necessary  for  him 
to  allege  that  he  has  accounted,  or  that 
he  has  nothing  to  account  for,  it  is 
sufficient  for  him  to  allege  that  the 
Defendant  owes  him  an  account,  and  in 
default  of  the  Defendant  rendering 
account  within  the  delay  fixed  by  the 
judgment  ordering  an  account,  then 
Plaintiff  was  proceed  under  the  art.  533 
(1)  C.C.P.  Gauthier  &  Roy.  M.  Judgment 
confirming,  7  Dec,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Cross,  Baby, 
JJ.  Eep.  1  Dec.  de  la  C.  d'A.  149. 

There  was  a  joint  adventui  e  for  the 
purchase  of  certain  real  estate  in  the 
name  of  Appellant.  The  partners  were  , 
on  certain  conditions,  each  to  have  a 
share.  It  appears  they  left  Appellant 
to  bear  the  amount  of  the  acquisition, 
and  he  afterwards  sold  the  property  for 
his  own  profit.  Respondent  sued  for 
his  share  of  the  price  of  sale.  The 
Appellant  tendered  an  account  of  his 
transaction.  The  action  should  have 
been  to  account,  but  the  Appellant 
having  tendered  an  account  covered 
the  irregularity.  Brewster  &  Lamb. 
Judgment  confirming,  22  Dec,  1 879,  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ. 

The  Appellant  brought  suit  against 
the  Eespondent,  alleging  a  purchase 
by  them  jointly  of  certain  promisory 
notes  and  securities  which  the  Eespon- 
dent collected  for  their  common  profit, 
the  Appellant's  share,  acknowledged  by 
the  Respondent,  being  $713.75 ;  the 
Appellant  added  the  common  assump- 
sit counts,  and  prayed  for  an  account 


(1)  If  the  Defendant  fails  to  render  an  ac- 
count, the  Plaintiff  may  proceed  to  have  one 
made  ont  in  the  manner  mentioned  in  the 
art.  523. 


in  the  usual  form  with  vouchers,  and 
that,  in  default,  the  Eespondent  should 
be  condemned  to  pay  the  said  sum  of 
$713.75.  Held,  on  demurrer  that  the 
demand  for  an  account  was  not  war- 
ranted by  the  allegation  of  the  declara- 
tion, and  was  not  the  proper  remedy 
for  the  cause  of  complaint  therein 
stated. 

Semble A  party   suing  another  to 

account  in  a  partnership  matter,  is  not 
obliged  to  tender  an  account  or  to  de- 
clare that  he  has  none  to  give.  Miehaud 
&  V^zina.  Judgment  confirming,  7 
Dec,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsav,  Cross,  JJ.  Rep.  6  Q.  L. 
R.  353. 

Lorsqu'un  associe  poursuit  un  autre 
associe  en  reddition  de  compte,  il  n'est 
pas  oblige  d'alleguer  qu'il  a  lui-meme 
rendu  compte,  ou  qu'il  n'en  a  pas  a 
rendre,  il  lui  suffit  d'alleguer  que  le  de- 
fendeur  a  en  sa  possession  des  biens  ou 
sommes  de  deniers  appartenant  a  la  so- 
ciete  qui  a  existe  entre  eux,  dont  il  n'a 
pas  rendu  compte. 

A  woman,  commune  en  biens mthher 
late  husband,  and  Ugataire  universeUe 
en  usufruiis  may  bring  an  action  against 
the  partner  of  her  late  husband  for  an 
account  of  the  partnership,  without 
calling  in  the  nu-propri4taires.  Gingras 
&  Dignan.  Q.  Judgment  confirming,  5 
Dec,  1878.  Sir  A.  A.  Dorion,  C.  I, 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

The  parties  and  one  Angus  MaoDo- 
nald  tendered  for  the  construction  of 
the  graving  dock  at  Quebec,  which  in- 
cluded the  dredging,  masonry  and 
other  works.  On  a  second  tender  the 
works  were  awarded  to  Peters,  and  the 
Respondents  obtained  a  contract  for 
the  dredging  through  Peters,  but  di- 
rectly from  the  Government. 

Held: — Reversing  the  judgment  of 
the  Superior  Court :  That  although 
there  were  no  articles  of  partnership 
signed  between  the  parties,  from  their 
correspondence  it  appeared  that  all 
were  to  have  a  share  in  any  contract 
they  might  obtain,  either  for  the  whole 
work,  or  for  any  portion  of  it,  and  more 
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specially  for  the  dredging,  whetlier 
such  contract  was  obtained  directly 
from  the  Grovernment  or  as  a  sub-con- 
tract ;  and  that  Appellant  was  entitled 
to  claim  damages  from  the  Respondents 
for  their  refusal  to  acknowledge  him 
as  a  partner  in  the  contract  for  the 
dredging.  Kane  &  Wright  et  al.  Q. 
Judgment  delivered  in  M.  21  Dec. 
1880,  reversing.  Sir  A.  A,  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  Baby,  JJ.  Rep. 
1  Dec.  d'A.  297,  4  Leg.  News  15. 

Failure  to  register  declaration.  — 
Where  the  declaration  (in  an  action  for 
a  penalty  for  non-registration  of  part- 
nership) alleged  in  a  first  count  that 
Defendant  for  more  than  sixty  days  be- 
fore the  institution  of  the  action  had  car 
ried  on  business  in  partnership  with  "A. 
B  and  C."  under  the  firm  of  "  C.  A.  and 
Sons  "for  the  purpose  of  trading  and 
manufacturing  ;  and  in  a  second  count 
that  Defendant  ifor  more  than  sixty 
days,  &o.)  had  carried  on  business  in 
partnership  with  ''  other  persons  " 
under  the  firm  of  "  C.  A.  and  Sons  "  for 
trading  purposes ;  and  then  proceeded 
to  allege  that  no  declaration  of  "  said 
partnership  "  had  been  registered  as 
required  by-law :  that  the  two  counts 
referred  with  suflBoient  distinctness  to 
the  same  partnership,  and  moreover, 
the  objection,  if  in  any  way  valid,  should 
have  been  specially  raised  by  a  preli- 
minary plea,  and  not  on  the  merits. 
Mr.  William  &  Findlay.  M.  Judgment 
confirming,  20  June,  1874.  Taschereau, 
Ramsay,  Sanborn,  Loranger,  JJ.  Rep. 
23  J.  245. 

Evidence  of.  —  Lamoureux  &  Mc- 
Caffrey. Q.  Judgment  reversing,  3 
March,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

Michel  Auger  and  J.  B.  Auger  formed 
a  partnership  and  registered  it  under 
the  social  name  of  "  Auger  &  Co." 
Later  Michel  Auger  and  one  Derby 
formed  a  partnership  under  the  social 
name  of  "  Auger  &  Co."  Michel  Auger 
bought  goods  of  Gilmour  &  Co.  and 
gave  the  note  of  "  Auger  &  Co."  G-il- 
mour  &  Co.  had  no  notice  of  the  dis- 
solution of  the  old  firm  of  Auger  &  Co. 
Held,  reversing  the  judgment  of  the 


Superior  Court,  that  credit  was  pre- 
sumed to  be  given  "  to  the  last  firm, 
the  only  one  doing  business.  Auger  et 
al,  &  Gilmour  et  al.  M.  Judgment  re- 
versing, 16  June,  1876.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Ramsay,  J.,  dissented.  He  thought 
J.  B.  Auger  had  renders  himself  liable 
by  not  having  given  notice  of  the  dis- 
solution of  the  former  partnership, 
which  might  have  been  continued 
tacitly  beyond  the  year.  He  should 
not  have  allowed  the  registration  to 
stand. 

J.  C  Gruay  gave  his  promissory  note 
to  a  party  in  the  following  form  : 

"  Trois-Rivieres,  4  Juin  1867. 

"  Trois  niois  de  cette  date,  nous  pro- 
"  mettons  payer  solidairement  I'un 
"  pour  I'autre,  a  Alf.  E.  Hart,  ecr.,  ou  a 
"  son  ordre,  la  somme  de  mille  soixante- 
"  quatre  piastres,  au  Bureau  de  I'A- 
"  gence  de  Quebec,  a  Trois-Rivieres, 
"  pour  valeur  regue. 

"  J.  C.  GUAY." 

It  was  contended  by  the  Plaintiff 
that  this  note  was  given  for  the  pur- 
poses of  a  partnership  existing  between 
Gruay  and  his  mother,  and  that  she  had 
agreed  to  sign  the  note,  and  the  action 
was  against  both.  Judgment  in  the  S. 
C.  went  against  J.  C.  Gruay,  but  the 
action  against  the  mother  was  dismiss- 
e  I.  Held,  maintaining  the  judgment  ap- 
pealed from,  that  verbal  evidence  was 
not  admissible  eveu  in  a  commercial 
matter  to  make  the  mother  liable  on 
this  transaction.  (1235,  3C.  C.)  (1)  Hart 
&  Dme  Marineau.  Q.  Judgment  con- 
firming, 5  December,  1874.  Dorion,  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ. 

A  person  who  has  a  share  of  one  third 
in  the  transactions  of  a  partnership,  al- 
though not  registered  as  a  partner,  is  a 
partner,  and  will  be  subject  to  compul- 
sory liquidation  as  such  on  the  insolv- 


(1)  Upon  auy  representation  or  assurance 
in  favor  of  a  person  to  enable  him  to  obtain 
credit,  money  or  goods  thereupon. 
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ency  of  the  partnership.  Knight  &  Ross. 
Q.  Judgment  confirming,  8  March,  1876. 
Rep.  10  Eev.  Leg.  208. 

One  of  two  copartners  died,  the  sur- 
vivor continued  in  liquidation  and 
finally  assigned  under  the  insolvency 
act.  A  creditor  of  the  survivor  attached 
the  goods  of  the  partnership,  under 
the  pretext  that  hy  a  covenant  of  the 
deed  of  partnership  the  survivor  might 
under  certain  conditions,  take  the 
stock.  A  creditor  of  the  firm  opposed 
the  seizure.  Held,  that  after  insolvency 
the  surviving  creditor  could  not  take 
the  stock  to  the  detriment  of  the  cre- 
ditors, and  that  his  creditor  therefore 
could  not  exercise  the  right  under  the 
articles  of  partnership.  Slater  &  Whit- 
ney et  al.  M.  Judgment  confirming,  21 
May,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Eamsay,  Tessier,  Cross,  Baby,  JJ. 

Private  estates  of  insolvent  part- 
nership. —  The  Consolidated  Bank  of 
Canada  proved  a  claim  for  $153,464.62 
against  the  insolvent  estate  of  Mul- 
holland  &  Baker,  secured  by  the  in- 
dividual liability  of  Henry  Mulholland 
&  Joel  C.  Baker,  two  of  the  members 
of  the  firm,  under  a  letter  of  guarantee 
of  the  20th  of  January,  1876.  this  secu- 
rity valued  in  the  claim  at  $75,000,  and 
also  by  a  transfer  from  M.  &  K.  of  two 
mortgages  on  the  property  of  WiUiam 
P.  Bartley  for  $25,000  each  and  valued 
at  $45,000. 

The  Merchant's  Bank  proved  its 
claim  secured  by  a  transfer  of  another 
mortgage  on  William  P.  Baruey  .^  ^i\} 
perty  for  $25,000  and  which  the  Bank 
valued  at  $13,000.  On  the  claim  made 
by  the  Consolidated  Bank,  Leslie,  a 
creditor  of  Mulholland  &  Baker,  con- 
tested the  transfer  made  by  M.  &  B. 
to  the  bank  of  the  two  mortgages 
against  Bartley's  property,  and  asked 
that  this  transfer  be  set  aside  as  having 
been  made  in  fraud  of  the  creditors. 
On  the  claim  of  the  Merchants'  Bank, 
Leslie,  on  the  same  grounds,  contested 
the  transfer  made  to  the  Bank  by  M. 
<fe  B.  of  their  other  mortgage  on  Wm. 
P.  Bartley  s  property.  Podgers  and 
others,  also  creditors  of  M.  &  B.,  con- 
tested the  claim  made  by  the  Consoli- 
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dated  Bank,  and  the  validity  and  effect 
of  the  letter  of  guarantee  given  by 
Henry  Mulholland  &  Joel  C.  Baker  on 
their  private  estates,  as  being  in  fraud 
of  the  creditors  of  the  firm. 

Held  : — That  as  the  contestations 
could  not  affect  the  claims  of  the  Con- 
solidated Bank  and  of  the  Merchants' 
Bank  against  the  estate  of  M .  &  B.,  the 
contestants  had  shown  no  interest  in 
their  contestations,  and  that  the  cre- 
ditors could  only  challenge  the  validity 
of  the  security  held  by  the  Banks  by  a 
direct  action  in  the  Superior  Court, 
or  by  contesting  the  claims  which  might 
be  made  upon  such  security  on  the  in- 
dividual estates  of  Henry  Mulholland 
and  of  Joel  C.  Baker,  or  of  Wm.  P. 
Bartley,  respectively.  The  Consolidated 
Bank  of  Canada  &  Leslie,  The  Mer. 
chants'  Bank  &  Leslie  &  Rogers  et  al., 
&  The  Consolidated  Bank  of  Canada. 
M.  Judgment,  25  Jan.,  1881,  confirming 
the  first  and  second  cases,  and  revers- 
ing the  third.  Sir  A  A,  Dorion,  0.  J., 
Monk,  Eamsay,  Cross,  Baby,  JJ.  Rep. 
1  Deo.  d'A.  198. 

Individual  debt  of  partner.  Interest 
— The  creditor  of  a  hypothecary  debt 
bearing  interest  due  by  one  of  the  part- 
ners, is  entitled  to  be  paid  interest  in 
full  up  to  date  of  collocation  out  of  the 
private  estate  of  the  partner,  before  the 
creditors  of  the  firm  are  entitled  to 
rank  against  the  private  estate.  The 
Consolidated  Bank  of  Canada  &  Moat. 
M.  Judgment  confirming,  31  October, 
1883.  Eep.  6  Leg.  News  358.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Baby,  JJ. 
The  cases  of  the  Consolidated  Bank  & 
Workman  et  al.,  &  The  Consolidated 
Bank  &  The  Merchants  Bank  involved 
the  same  question  and  were  confirmed. 
In  the  cross  appeal  of  the  Moat  case 
the  judgment  was  reformed,  on  a  mere 
question  of  fact,  whether  the  calculation 
included  compound  interest. 

The  interest  to  entitle  a  party  to  in- 
tervene in  a  suit  must  be  actual.  So 
where  there  was  a  demand  calling  on 
K.  to  assign  owing  to  his  having  allowed 
his  commercial  paper  to  go  to  protest, 
and  an  action  against  K.  &  C.  Bros, 
between  whom  it  was  alleged  a  part- 


521 


PATENT   OF    INVENTION 


PATENT   OF   INVENTION 


522 


nership  existed,  C.  Brothers  will  not  be 
allowed  to  entervene.  Cook  et  al.  & 
The  Bank  of  Montreal.  Judgment  con- 
firming, March,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  McCord,  JJ. 

PARTY  INSOLVENT— OjiZy  to  author- 
tie  wife.  Security  for  costs u.  Insol- 
vency. 

PATENT    OF    INVENTION.— What  is 

suijject  of  new  patent.  Miller  et  al.  & 
The  Canada  Tanning  Extract  Co.  M. 
Judgment  confirming,  13  March,  1878 . 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Taschereau,  JJ.,  Ramsay,  Tessier,  J  J., 
dis. 

A  patent  of  invention  was  granted  to 
M.,  who  acknowledged  the  scientific 
assistance  he  had  received  from  Dr. 
Sterry  Hunt  in  making  the  invention, 
and  for  which  he  bound  himself  to  Dr. 
Hunt  in  the  following  terms :  '•  And 
in  consideration  of  the  scientific  aid  and 
counsel  thus  given  and  afforded  by  the 
said  Thomas  Sterry  Hunt,  to  the  said 
George  Matthews,  the  latter  has  bound 
himself  to  pay  to  the  said  Thomas 
Sterry  Hunt,  during  the  whole  term  of 
the  duration  of  the  said  patent,  to  wit : 
fourteen  years  from  the  first  day  of  the 
present  month  of  April,  the  one-fourth 
part  of  the  net  profits  arising  and  made, 
or  hereafter  to  arise  and  be  realized 
during  said  period,  or  during  any 
period  for  which  said  patent  may  be 
continued  or  prolonged,  as  provided  hy 
law,  out  of  the  said  discovery,  and  the 
use  and  apphoation  thereof  in  virtue  of 
the  said  patent,  during  the  term  there- 
of aforesaid."  M  then  assigned  his 
patent  to  B  and  L.  One  of  the  condi- 
tions of  the  patent  was  :  "  That  the 
said  Burland  &  Lafricain  shall  have  the 
right  and  privilege  to  petition  for  a 
renewal  of  the  Letters'  Patent  for  the 
said  Lint,  at  their  own  cost  and  charge, 
and  for  their  own  benefit,  using  the 
name  of  the  said  George  Matthews,  or 
representatives  for  that  purpose."  B  & 
L  obtained  an  extension  of  the  patent 
and  the  widow  of  Matthews  sued  for 
the  Royalty  during  a  portion  of  such 
continuation.  Dr.  Hunt  also  intervened. 
The  principal  action  was  dismissed  on 
the  ground  that  by  the    deed   from 


Matthews  to  B  &  L,  the  latter  were 
allowed  to  renew  the  Letters  Patent  at 
their  own  costs  and  charges,  and  for 
their  own  benefit,"  and  that  therefore 
she  had  no  interest  in  the  patent  after 
the  termination  of  the  first  fourteen 
years.  The  intervention  of  Dr.  Hunt 
was  dismissed  on  the  ground  that  he 
was  thereby  only  urging  the  claims  of 
M.  and  that  as  they  were  unfounded  his 
intervention  must  fail ;  and  that  his  per- 
sonal claims  under  the  deed  from  M, 
which  were  against  the  Matthews  es- 
tates. Hudson  &  Burland  et  al.  & 
Hunt.  M.  Judgment,  September,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  On  the  former  judg- 
ment Monk,  J.,  dis.  On  the  latter  judg- 
ment, Monk  &  Sanborn,  JJ.,  dis. 

The  measure  of  damage<  for  infringe- 
ment of  a  patent  of  invention,  by  using 
the  patent  purchased  of  a  manufacturer 
of  the  invention,  and  not  the  inventor,  is 
not  the  profit  the  purchaser  derived 
from  the  use  of  the  patent.  Pinkerton 
et  al.  &  Cdl£.  M.  Judgment  reversing, 
30  June,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

An  invention  to  be  the  proper  subject 
of  a  patent,  must  have  some  novelty 
about  it  and  not  be  merely  the  unim- 
portant application  of  known  principles 
to  known  materials,  to  bring  about  a 
known  result.  So  where  a  carriage 
builder  added  an  additional  fold  to  an 
ordinary  carriage  hood,  it  was  held  not 
to  be  the  subject  of  a  patent.-  Belle- 
mare  &  Dansereau.  M.  Judgment  re- 
versing. 30  June,  1886.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ. 

A  patent  of  invention  of  machinery 
may  be  infringed  by  the  use  of  a  ma- 
chine dissimilar  in  appearance,  if  the 
principle  patented  be  interfered  with. 

The  damages  for  infringement  of  a 
patent  by  the  use  of  a  machine  cannot 
be  measured  by  the  profit  made  by 
the  party,  so  infringing  the  patent.  The 
true  measure  is  the  loss  suffered  by  the 
patentee.  Pinkerton  et  al.  &  Cdti.  M. 
Judgment    reversing,    30  June,   1886. 
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Sir  A.  A.  Dorion,  C.  J.,  Monk,   Kamsay, 
Cross,  Baby,  JJ. 

PATERNtTE. — An  action  en  declara- 
tion de,  and  aliments  for  the  child  may 
be  joined  to  an  action  of  damages  for 
seduction  by  the  mother.  Kingshorough 
<b  Pound.  Q.  Judgment  confirming,  5 
March,  1878.  Rep.  4  Q.  L.  R.  11.  1  Leg. 
News  115. 

PAWNBROKER,  A— Is  defined  by  the 
34  Vic,  c.  2,  section  7,  (Q),  to  be  within 
the  meaning  of  the  act,  "  any  person 
who  receives  or  takes,  by  way  of  pawn, 
pledge  or  exchange,  any  goods  for  the 
repayment  of  money  lent  thereon, 
otherwise  than  in  the  ordinary  of  bank- 
ing, or  the  usual  course  of  commercial 
dealings  between  merchants  or"  tra- 
ders." Moss  &  Silverman.  M.  Judg- 
ment confirming,  15  September,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Rep.  6  Rev.  Leg.  675. 

PAYM  ENT. — By  payment  is  meant  not 
only  the  delivery  of  a  sum  of  money  in 
satisfaction  of  an  obligation,  but  the 
performance  of  anything  to  which  the 
parties  are  respectively  obliged.  1 139 
C.  C. 

Every  payment  presupposes  a  debt  ; 
what  has  been  paid  where  there  is  no 
debt  may  be  recovered.  There  can  be 
no  recovery  of  what  has  been  paid  in 
discharge  of  a  natural  obligation.  1140 
C.C. 

Payment  to  be  valid  must  be  made 
by  one  having  a  legal  right  in  the  thing 
paid,  which  entitles  him  to  give  it  in 
payment. 

Nevertheless  if  a  sum  of  money  or 
other  thing  of  a  nature  to  be  consumed 
by  use  be  given  in  payment  it  cannot 
be  reclaimed  from  the  creditor  who  has 
consumed  it  in  good  faith,  although  the 
payment  have  been  made  by  one  who 
was  not  the  owner  nor  capable  of 
alienating  it.     1143  C.  C. 

Payment  must  be  made  to  the  cre- 
ditor or  to  some  one  having  his  author- 
ity or  authorized  by  a  Court  of  Justice 
or  by  law  to  receive  it  for  him.  Payment 


made  to  a  person  who  has  no  authority 
to  receive  it  is  void  if  the  creditor  have 
ratified  the  payment  or  profited  by  it. 
1144  C.  C. 

Payment  made  in  good  faith  to  the 
ostensible  creditor  is  valid  although  it 
be  afterward  established  that  he  is  not 
the  rightful  creditor.    1145  C.  C. 

The  appellant  Lambert,  accompanied 
by  one  Daignault  (nephew  of  appellant 
it  appears)  sold  to  Wm.  Dow  &,  Co.,  the 
respondents,  two  car-loads  of  barley  to 
be  delivered  in  respondents'  yard.  The 
first  portion  of  this  grain  was  delivered 
by  Daignault  to  whom  it  was  consigned, 
and  paid  for  by  cheque  made  payable  to 
appellant's  order.  This  sum  reached  ap- 
pellant safely,  and  he  wrote  to  respon- 
dents requesting  them  to  pay  by  che- 
que, but  without  telling  them  to  make 
the  cheque  payable  to  appellants'  order 
or  not  to  give  it  to  Daignault.  The 
second  portion  of  the  grain  was  also 
delivered  by  Daignault,  and  respon- 
dents paid  by  cheque,  which  they  gave 
to  Daignault.  It  seems  Daignault  kept 
the  money  for  his  own  use  and  appel- 
lant contends  that  the  payment  to 
Daignault  was  not  a  payment  to  him. 
The  court  held,  that  the  payment  to 
the  consignee,  bearer  of  the  goods,  was 
a  valid  payment ;  and  that  in  any  case 
the  appellant  by  his  conduct  in  not  ob- 
jecting to  the  payment  to  Daignault' 
confirmed  the  respondents  in  the  belief' 
that  Daignault  was  authorized  to  re-' 
ceive  the  price  of  the  grain.  Lambert  & 
Scott  ei  al.  M.  Judgment  confirming, 
30  June,  1886.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

"Where  a  carrier  is  charged  by  the 
owner  with  the  delivery  of  goo(fe,  and 
holds  a  document  of  title,  and  the  goods 
are  payable  on  delivery,  payment  to  the 
carrier  without  fraud,  and  without  no- 
tice to  the  purchaser  not  to  pay  the 
carrier,  discharges  the  purchaser.  Lam- 
bert &  Scott  et  al.  M.  Judgment  con- 
firming, 30  June,  1886.  Monk,  Eamsay, 
Tessier,  Cross,  Baby,  JJ. 

0/con<racfors.— By  contract  between 
a  builder  and  the  syndics  for  building 
a  church,  the  latter  agreed  to  pay  the 
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former  the  balance  owing  to  him  before 
it  was  due,  for  a  discount  of  10  joej-  cen- 
tum. On  this  agreement  the  builder  re- 
ceived $3411.63  and  gave  the  syndics 
a  discharge.  On  reflection  he  found  that 
the  calculation  was  based  on  a  false 
principle,  and  that  by  the  mode  of  deal- 
ing with  the  figures  he  had  been  made 
to  pay  for  some  of  the  instalments  in- 
stead of  getting  anything  from  them. 
Held,  that  the  inter(iretatioii  given  to 
the  contract,and  which  was  not  contra- 
■dicted  by  its  terms,  could  not  be  dis- 
turbed. Allard  &  The  Syndics  of  the 
Parish  of  St:  Bridget.  M.  Judgment 
confirming,  27  Nov.,  1883.  Sir  A.  A. 
Doiion.  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Eamsay  and  Tessier,  JJ.,  dis. 

When  there  is  a  stipulation  that  a 
contractor  shall  only  be  paid  on  the 
certificate  of  the  employer's  engineer,it 
is  not  an  answer  to  the  action  of  the 
contractor  to  plead  that  the  certificate 
has  not  been  furnished. 


To  take  advantage  in  anyway  of  such 
stipulation,  it  should  be  specially 
pleaded. 


The  stipulation  that  an  employer  may 
"  for  ever  retain  the  reserved  percent- 
age on  account  of  the  consideration  for 
damages  which  may  have  been  sustain- 
ed by  reason  of  the  forfeiture  of  this 
contract,"  cannot  be  interpreted  to 
mean  that  he  has  a  right  to  retain  the 
15  per  centum,  if  there  be  no  damages 
or  any  part  of  it  not  compensated  by 
damages. 

An  employer  is  not  justified  in  taking 
the  works  out  of  the  hands  of  a  contrac- 
tor owing  to  his  not  having  fulfilled  his 
contract  within  the  time  specified,  if 
the  failure  to  carry  out  the  contract  be 
due  to  the  fault  of  the  employer,  and  if 
he  does  so  it  is  at  his  own  risk.  Mc- 
Greevy  &  Marchand.  Q.  Judgment  con- 
firming, 8  Sep.,  1 88 1 .  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Baby,  JJ. 
Rep.  11  Rev.  Leg.  157. 

Delegation.— Is  perfect  or  imperfect, 


1173  CO.   (1)  Indication  of  payment, 

1174  C.  C.  (2)  A  perfect  delegation  ope- 
rates novation.    1 1 72,  1 1 75  C.  C. 

A  simple  indication  of  payment  or 
the  delegation  of  a  new  debtor,  creates 
no  lien  de  droii .  between  him  and  the 
indicated  creditor,  so  long  as  the  latter 
has  not  accepted  the  party  delegated. 

The  acceptance  need  not  be  express, 
except  as  regards  third  parties,  but 
may  be  inferred  from  circumstances. 

Registration  by  the  parties  is  not 
equivalent  to  an  acceptance  of  the 
delegation.  La  Soci^t^  Fermanente  de 
Construction  Jacques-Cariier  &  Robin- 
son. M.  Judgment  confirming,  19  Nov., 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Cross,  Baby,  J  J.  Rep.  1  Dec.  d'Ap.  32. 
4  Leg.  News  38. 

Delegation  until  it  is  accepted  does 
not  bind  the  parties  delegants,  it  only 
operates  as  an  indication  de  payment. 
'  Reeves  &  Darling.  M.  Judgment  con- 
firming, 19  Nov.,  1883.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 

Imputation  of. — A  debtor  of  several 
debts  has  the  right  of  declaring  when 
he  pays,  what  debt  he  means  to 
discharge.   1158  C.  C. 

This  is  called  Imputation  of  Payment. 

When  the  receipt  make  no  special 
imputation,  the  payment  must  be  im- 
puted in  discharge  of  the  debt  actually 
payable  which  the  debtor  has  at  the 
time  the  greater  interest  in  paying.  If 
of  several  debts  one  alone  be  actually 
payable,  the  payment  must  be  imputed 


(1)  The  delegation  by  which  a  debtor  gives 
to  his  creditor  a  new  debtor  who  obliges  him- 
self towards  the  creditor,  does  not  affect  no- 
vation unless  it  is  evident  that  the  creditor 
intends  to  discharge  the  debtor  who  makes 
the  delegation. 

(2)  The  simple  indication  by  the  debtor  of 
a  pereon  who  is  to  pay  in  his  place,  or  the 
simple  indication  by  the  creditor  of  a  person 
who  is  to  receive  in  his  place,  or  the  transfer 
of  a  debt  with  or  without  the  acceptance  of 
the  debtor  does  not  affect  novation. 
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in  discharge  of  such  debt,  although  it 
be  less  burdensome  than  those  not 
actually  payable.  If  the  debts  be  of 
like  nature  and  equally  burdensome 
the  imputation  is  made  upon  the  old- 
est. All  things  being  equal  it  is  made 
proportionally  on  each.  1161  C.  C. 

A  broker  sold  for  account  of  Respon- 
dents 13,000  bushels  wheat,  and  ac- 
knowledged to  have  received  $8,000  on 
account  of  price  and  promised  to  pay 
it.  The  broker  could  not  afterwards 
apply  the  money  so  paid  by  the  pur- 
chaser towards  the  settlement  of  a 
proportionate  rate  on  all  sales  made  to 
him  by  the  purchaser,  but  is  personally 
liable  to  the  vendor  for  the  whole 
$8,000.  Kershaw  &  Fiizpatrich  et  al. 
M.  Judgment  confirming,  Sept.,  1876. 
Dorion,  C.  <T.,  Monk,  Ramsay,  Sanborn, 
JJ.  Confirmed  in  Privy  Council. 

The  Appellant  assignee  to  the  insol- 
vent estate  of  the  Morris  Run  Coal 
Company  filed  a  claim  on  the  insolvent 
estate  of  the  Moisic  Iron  Company  for 
a  balance  of  $330,214.79. 

The  Respondents  contested  this 
claim,  alleging  that  $36,129.18  was  not 
due  by  the  Moisic  Iron  Company,  but 
by  a  former  Company ;  that  if  the 
balance  had  been  advanced,  it  should 
be  imputed  in  payment  of  $250,000  of 
stock  transferred  as  paid  up  stock  by 
Wm  M.  Molfon  to  other  parties,  but  in 
reality  for  the  Morris  Run  Coal  Com- 
pany, and  which  was  never  paid. 

Held,  that  out  of  the  sums  claimed, 
that  of  $36,129.18  was  due  by  the 
Moisic  Company,  and  not  by  the  Moisic 
Iron  Company. 

That  the  Morris  Run  Coal  Company 
owned  $200,000  of  the  stock  of  the 
Moisic  Iron  Company  which  had  never 
been  paid  for,  and  that  the  balance  of 
their  claim  must  be  imputed  in  pay- 
ment of  their  stock.  Lynch  &  Henshaw 
et  al.  M.  Judgment  confirming,  27 
January,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
1  Dec.  d'A.  242. 

Indication  of. — Registration  of  deed 


containing  indication  of  payment  to 
creditor  of  vendor,  v.  Registration. 

Preferential —  A  sum  of  money  paid 
within  thirty  days  before  a  demand 
of  assignment,  by  a  debtor  unable  to 
pay  his  debts,  to  a  person  knowing 
such  insolvency,  or  having  means  to 
know  it,  is  void,  and  and  on  suit  ol' as- 
signee may  be  recovered  back.  (1)  Mc- 
Arthur  &  Mulholland.  M.  Judgment 
confirming,  14  June,  1879.  Sir  A.  A. 
Dorion,  C.  J.  Rep.  2  leg.  News  211. 

A  sale  of  moveables,  (not  in  the  or- 
dinary way  of  business),  by  a  trader, 
when  actually  insolvent,  though  he  did 
not  become  an  insolvent  under  the  act 
until  two  months  afterwards,  to  a  cre- 
ditor who  knew  or  had  reason  to  know 
of  his  insolvency,  the  price  being  cre- 
dited by  the  purchaser  to  his  debtor,  is 
fraudulent  and  null  and  void,  though 
the  creditor  may  have  allowed  the  full 
value  of  such  articles  on  account  of  his 
claim.  Kane  &  Racine.  M.  Judgment 
3  Feb.,  1880.  Sir  A.  A.  Dorion,  C.  J, 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Tes- 
sier,  J.,  dis.  Rep.  24  J.  216.  3  Leg. 
News  66. 

The  Defendant's  were  creditors  ot 
Hagens  &  Co.,  on  two  notes  given  for 
glue  sold  on  or  about  the  1st  and  10th 
April,  and  amounting  to  $971.46  which 
notes  were  discounted  by  the  Defend- 


(1)  A  contract  cannot  be  avoided  unless  it 
is  made  by  the  debtor  with  intent  to  fraud 
and  will  have  the  effect  of  injuring  the  cre- 
ditor. 

An  onerous  contract  made  by  an  insolvent 
debtor  with  a  person  who  knows  him  to  he 
insolvent  is  deemed  to  be  made  with  intent 
to  defraud.  1035  C.  C. 

No  contract  or  payment  can  be  avoided  by 
reason  of  anything  contained  in  this  section  , 
at  the  suit  of  any  individual  creditor,  unless 
such  suit  is  brought  within  one  year  from  the 
time  of  his  obtaining  a  knowledge  thereof.  If 
the  suit  be  by  assignees  or  other  represen- 
tatives of  the  creditors  collectively,  it  must 
be  brought  within  a  year  from  the  time  ot 
their  appointement.  1040  C.  C. 

Frauttis  a  cause  of  nullity  when  the  arti- 
fices practised  by  cue  party  or  with  his  know- 
ledge are  such  that  the  other  party  would 
not  have  contracted  without  them.  It  is  never 
presumed  and  must  be  proved.  99i  C.  0. 
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ant's  about  the  19th  May.  The  insolvents 
gave  in  payment  of  the  notes  $1 ,055.42 
worth  of  glue,  and  Defendant's  paid  the 
notes  and  returned  them  to  the  insol- 
vents. Held,  that  although  the  tran- 
saction was  one  not  usually  occurring  in 
business  it  is  not  conclusive  that  it  was 
a  preference,  granted  by  the  tnsolvents 
in  view  of  insolvency,  and  that  the 
Defendant's  knew  that  H.  &  Co,  were 
insolvent  at  the  time.  Whyte  &  MoAr- 
thur  et  al..  Judgment  coniirming,  21 
Dec,  1476.  Dorion,  C.  J . ,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ. 

D.  &  W.,  were  endorser's  of  K.  D's 
paper  for  credit,  particularly  with  a 
view  of  allowing  H.  D.  to  built  a  ship 
H.  D.  failed  and  his  estate  made  mort- 
gage of  ship  ever  to  D.  &,  W.  The  latter, 
desiring  extension  of  time  for  the  pay- 
ment of  the  endorsements  applied  to 
the  bank  for  this  accommodation,  and 
offered  as  security  the  mortgage  which 
was  transferred  to  the  bank.  D.  &  W., 
afterwards  stopped  payment  and  owing 
to  these  transactions.  Held,  reversing 
the  judgment  of  the  Superior  Court,  4 
June,  1880,  that  this  was  not  a  fraudu- 
lent preference  as  D.  &  W.,  were  not 
notoriously  insolvent  at  the  time  of  the 
transfer,  and  as  the  transaction  with 
the  bank  was  a  notice  of  their  insol- 
vency to  the  bank.  La  Banque  Siada- 
cona  &  Walker.  Q.  Judgment,  4  June, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Rep.  10 
Eev.  Leg.  381. 

L'Appelant,  syndic  a  la  faillite  de 
Thomas  Beaudoin,  a  vendu  a  F.  P.  Le- 
mieux,  son  pere,  a  paye  le  prix  de  vente, 
partie  en  argent  et  partie  au  moyen 
d'un  billet  du  failli. 

Jug4: — Infirmant  lejugement  de  la 
.Cour  Superieure,  que  la  vente  du  fonds 
de  commerce  etait  une  cause  valable 
pour  le  billet  en  question  et,  qu'a  tout 
evenement,  I'Intimee,  qui  represente 
son  mari  decede,  ne  pourrait  se  refuser 
de  payer  le  billet  qu'en  rapportant  le 
fonds  de  commerce  pour  lequel  il  a  ete 
donne.  Lemieux  &  Bourassa.  Q.  Judg- 
ment reversing,  3  March,  1881.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  JJ.  Rep.  1  Dec.  d'A.  305. 


Brown  &  Mclnnis.  M.  Judgment,  18 
Dec,  1876.  v.  Boyer  &  Dufencault.  M. 
Judgment,  18  Dec,  1876.  Both  cases 
were  confirmed,  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  The 
Chief  Justice  took  no  part  in  the  ddi- 
h6r4,  and  was  absent  when  the  judgment 
was  pronounced. 

Where  monies  have  been  deposited 
from  time  to  time  in  a  Bank  to  the 
credit  of  A.,  of-  whom  the  bank  was 
creditor  to  an  amount  far  exceeding  the 
balance  of  such  deposits,  and  on  the 
understanding  that  such  deposits  were 
to  ensure  to  the  benefit  of  the  credi- 
tors of  A.  generally,  B.  and  others  can- 
not legally  sue  the  Bank  to  recover  a 
proportion  of  such  deposits,  on  the 
ground  that  a  portion  of  said  monies 
really  belonged  to  B.  and  others,  in  the 
absence  of  any  notice  to,  or  knowledge 
by  the  bank  of  the  existence  of  any 
such  right  on  the  part  of  B.  and  others, 
whilst  such  deposits  were  being  made. 
La  Banque  Jacques  Cartier  &  Giraldi 
et  al.,  M.  Judgment  reversing,  21 
March,  1882.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  26  J.  110. 

Where  an  action  is  brought  by  one 
creditor  to  recover  back  from  another 
creditor  what  the  latter  has  recovered 
by  diligence  from  the  insolvent,  with- 
out fraud,  the  creditor  bringing  such 
action  is  only  entitled  to  recover  rate- 
ably  from  the  other  creditor.  La  Ban- 
que Jacques-Cartier  &  Beausoleil.  M. 
Judgment  reversing,  25  January,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Rep.  1  Dec.  d'A.  151, 
4  Leg.  News  116. 

An  insolvent  may  obtain  delay  from 
his  creditors  on  condition  of  his  giving 
security  for  one  fourth  of  his  debts,  and 
he  may  without  the  concurrence  of  his 
creditors,  agree  with  the  surety  that  he 
will  abstract  from  his  'estate  a  certain 
sum  weekly  to  be  placed  at  the  credit 
of  the  surety,  and  to  be  lused  by  him  as 
a  guarantee  against  loss.  Normand  & 
Beausoleil.  M.  Judgment  reversing,  28 
April,  1882.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Monk  and  Ramsay,  JJ. 
dis.  Rep.  2  Dec.  d'A.  215. 
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Demand  of.  —  When  an  obligation 
fixes  no  place  ot  payment,  a  demand 
should  be  made  at  the  domicile  of  the 
debtor  before  suing,  and  if  this  be  not 
done  and  the  Defendant  pays  with  his 
plea,  he  will  not  be  liable  for  costs. 
Godrique  &  Grondin.  M.  .ludgment 
confirming,  5  December,  1874.  Dorion, 
C.  J., -Monk,  Taschereau,  Ramsay,  San- 
born, JJ.   Rep.  6  Rev.  Leg.  643. 

An  action  was  taken  on  a  note  en 
brevet  payable  on  demand  at  Defen- 
dant's house,  without  any  previous  de- 
mand. The  Defendant  tendered  the 
amount  and  confessed  judgment  with- 
out interest  or  costs,  ffeld,  that  the  ten- 
der was  suflScient.  Dorion  &  Benoit.  M. 
Judgment  reversing,  1 5  May,  1879.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  JJ.  Rep.  2  Leg.  News  171. 

The  demand  of  payment  should  be 
made  by  the  creditor  at  the  domicile 
of  the  debtor,  in  absence  of  any  special 
stipulation.  (1152  C.  C.)  (1)  Beaudry  & 
Barbeau.  M.  Judgment  confirming,  1 5 
February,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
1  Dec.  d'A.  268. 

Demeure — Where  no  special  time  for 
the  execution  of  an  obligation  is  stipu- 
ted  by  the  contract,  a  resonable  time  is 
understood.  But  where  no  lime  is  fixed 
for  doing  a  certain  thing  and  it  is  also 
stipulated  that  when  that  is  done  the 
party  obliged  to  do  it  is  to  pa;y  a  cer- 
tain sum  of  money,  an  action  demand- 
ing absolutely  the  payment  of  the  sum 
of  money,  will  not  be  maintained  till 
the  party  is  put  en  demeure  to  fulfil 
his  obligation.  Beausoleil  &  Les  Mar- 
guillers  de  VCEuvre  et  Fabrique  de 
Montreal.  M.  Judgment  reversing,  ]  5 
June,   1880.     Sir  A.  A.  Dorion,   C.  J., 


(1)  Payment  must  be  made  in  the  place 
exjjressly  or  impliedly  indicated  by  the  obli- 
gation. If  no  place  be  so  indicated,  the  pay- 
ment when  it  is  of  a  certain  specific  thing 
must  be  made  at  the  place  where  the  thing 
was  at  the  time  of  contracting  the  obliga- 
tion. In  all  other  cases,  payment  must  oe 
made  at  the  domicile  of  the  debtor,  subject 
nevertheless  to  the  rules  provided  under  the 
title  relating  to  particular  contracts. 
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Monk,  Ramsay,  Cross,  JJ.    Rep.  3  Leg 
News  218. 

PENAL  ACTIONS.— In  penal  actions, 
such  as  those  instituted  under  sections 
134  of  the  electoral  act  of  Quebec  1 38 
Vict.  c.  7)  the  evidence  must  be  con- 
sidered under  the  strictest  rules,  on 
the  principale  que  lafraude  ne  se  pre- 
sume pas.  Neault  &  St.  Oyr.  Q.  Judg- 
ment confirming,  5  June,  1877.  Sir  A. 
A.  Dorion.  C.  J.,  Monk,  Ramsay,  San- 
born, Tessier,  JJ.  Rep.  3  Q.  L.  R.  147. 

PENAL  CLAUSE.— A  clause  by  which 
a  party  obliged  himself  by  a  lease  for 
seven  years  within  12  months  of  the 
date  of  the  lease,  to  build  a  house 
logeahle  and  habitable  of  at  least  18 
feet  by  20,  and  that  in  default  of  his  so 
doing  that  the  lessor  should  have  the 
right  to  demand  the  resihation  of  the 
lease,  is  penal,  and  the  lessee  having 
fulfilled  the  condition  of  the  lease  be^ 
fore  the  institution  of  the  action  to  set 
the  lease  aside,  although  after  the  time 
stipulated,  the  right  of  action  of  the 
lessor  had  ceased  before  the  institution 
of  the  action.  Cauchon  &  Anderson.  Q. 
Judgment  reversing,  4  March,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

PENALTY. —  Winter  road. — A  muni- 
cipality is  responsible  for  damages 
arising  within  its  limits  for  neglecting 
to  conform  to  article  835  M.  C.  which, 
as  amended,  requires  that  a  single 
track  road  must  not  be  less  than  seven 
feet  in  width,  between  the  two  rows  of 
balizes.  Corporation  de  Sd  Chrisiophe 
&  Beaudette.  Q.  Judgment  confirming, 
6  December,  1879.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Riamsay,  Tessier,  Cross,  JJ. 
Rep.  5  Q.  L.  R.  316,  10  Rev.  Leg.  591. 

No  action  will  lie  for  the  penalty  sti- 
pulated in  a  bond  of  arbitration,  where 
the  award  has  been  complied  with, 
even  after  the  time  stipulated,  unless 
it  appears  that  the  penalty  was  stipul- 
ated as  an  indemnity  for  the  delay  to 
fulfil  the  obligation,— and  this  will  not 
be  presumed  in  the  absence  of  precise 
words,  if  the  amount  of  the  penalty  is 
out  of  all  proportion  to  the  matter  in 
dispute.  Lupine  &  Fiset.  Q.  Judgment 
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confirming,  8  Sep.,  1879.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  J  J.  Eep.  10  Rev.  Leg.  153. 

PENALTY  FOR  SITTING  AS  MEMBER 
OF  THE  LEGISLATIVE  ASSEMBLY  AND 
VOTING    ON    BAD    QUALIFICATION.— 

This  being  a  penal  action  it  is  subject 
to  the  strictest  rules  of  law.  Fraud  is 
not  to  be  presumed.  Neault  &  St.  Oyr. 
Q.  Judgment  confirming,  5  March, 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  R.  3  Q. 
L.  E.,  p.  147. 

PENALTY  FOR  VOTING  AT  LOCAL 
ELECTION.— The  prohibition  enacted  by 
cap.  6  C.  S.  of  C,  to  prevent  any  "  ofiBcer 
of  customs  "  to  vote  at  any  election  of 
a  member  of  the  legislative  assembly 
of  the  then  Province  of  Canada,  under 
a  penalty  of  $2,000,  does  not  by  the 
reason  of  the  law,  apply  to  a  federal 
officer  voting  at  a  local  election ;  and 
the  transitory  provision  contained  in 
section  84  B.  N.  A.  Act,  is  only  intend- 
ed to  apply  the  existing  Statutes  so  far 
as  may  be  necessary  for  the  working  of 
the  constitution  accorded  by  such  act. 
Hamilton  &  Beauchesne.  Q.  Judgment 
confirming,  8  March,  1 875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
J  J . 

Where  a  disposition  of  statutory  law 
has  been  incorporated  in  the  Code 
without  a  penalty  included  in  the 
Statute,  the  section  of  the  Statute  is 
repealed ;  and  so  where  the  provisions 
of  chapter  37  of  the  C.  S.  L.  C.,  sections 
74,  75  and  76,  relating  to  the  deposit 
by  Registrars  of  the  Official  Plans  and 
Books  of  Reference  for  each  Registra- 
tion division,  have  been  abrogated,  in 
virtue  of  article  2613  of  the  Civil  Code, 
and  by  the  express  provisions  on  the 
same  subject  contained  in  articles  2168, 
2L69,  2170  and  2171  of  the  same  Code. 
Montizambert  &  Dumontier.  Q.  Judg- 
ment reversing,  6  March,  1877.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Sanborn,  Tessier,  JJ..  dis. 
Rep.  4  Q.  L.  R.  234. 

PENSION  ALIMENTAIRE.  —  v.  Ali- 
ments— Arrears. 


Lorsqu'un  employe  du  service  civil 
de  la  province  de  Quebec,  a  6te  mis  a 
la  retraite  et  que  le  montant  de  sa  pen- 
sion a  ete  etabli  par  un  ordre  du  Lieu- 
tenant-Grouverneur  en  conseil,  le  mon- 
tant de  sa  pension  ne  pourra  ensuite 
etre  reduit,  parceque  I'employe  n'aura 
pas  servi  le  temps  necessaire  pour  lui 
donner  droit  a  la  pension  accordee  par 
I'ordre-en  conseil,  s'il  appert  que  lors 
de  la  fixation  de  la  pension,  le  Lieute- 
nant-Gouverneur  en  conseil  connaissait 
tous  les  faits  relatifs  au  service  de  cet 
employe.  La  Beine  &  Fortier.  Q.  Judg- 
ment confirming,  7  December,  1885. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  11  Q.  L.  R.  357, 
14  Rev.  Leg.  160. 

PERILS  OF  THE  SEA-  —Where  the 
master  of  a  ship  contends  that  the  des- 
truction of  cargo  was  due  to  the  perils 
of  the  sea  he  must  prove  it,  or  he  will 
be  held  liable  in  damages  for  the  loss. 
Mearle  &  James  et  al.  M.  Judgment 
reversing,  December,  1874.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ. 

PERJURY New  trial Where,  on  a 

reserved  case,  the  Court  of  Queen's 
Bench  holds  the  conviction  to  be  bad, 
and  the  question  has  been  reserved 
whether  a  new  trial  should  be  granted, 
a  new  trial  may  be  ordered  in  cases  of 
misdemeanor,  under  C.  S.  L.  C,  cap. 
77,  s.  58,  ss.  2  ; — the  authority  given  to 
the  Court  of  Queen's  Bench  "  to  make 
such  other  order  as  justice  requires,  " 
including  the  right  to  order  a  new  trial 
where,  in  the  opinion  of  the  Court,  the 
interest  of  justice  require  it. 

A  general  verdict  on  two  counts  for 
perjury  was  bad,  where  the  assignment 
of  perjury  in  the  second  count  was  de- 
fective, in  setting  up  part  only  of  what 
the  defendant  said  and  omitting  a  qua- 
lifying statement,  and  the  evidence  on 
the  first  count  was  so  contradictory  as 
to  leave  room  for  doubt  whetber  the 
jury  would  have  found  a  verdict  of 
guilty  on  that  count  if  it  had  stood 
alone.  And  this  was  so  held,  notwith- 
standing that  if  the  first  count  had 
stood  alone  the  verdict  could  not  have 
been  touched.    Reg.  &  Bain.  M.  Judg- 
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ment  ordering  new  trial,  22  June,  1877. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Sanborn,  Tessier  JJ.  Sanborn  J.  dis. 
Eep.  23  J.  327. 

Evidence ^Tbe  prisoner  was  indicted 

for  perjury  in  a  deposition  in  a  civil 
suit.  He  was  sworn  before  the  judge, 
who  took  notes  of  the  evidence,  on  the 
25  April,  1873.  The  case  was  then  con- 
tinued to  the  first  enquite  day,  but  not 
proceeded  with,  till  the  25  AprU,  1874, 
a  day  in  term,  when  the  deposition  was 
continued  at  length,  and  owned  and 
acknowledged  before  the  prothonotary. 
The  alleged  perjury  was  in  the  last  part 
of  the  deposition.  The  objection  taken 
was,  that  this  was  only  a  voluntary  sta- 
tement. The  objection  was  held  to  be 
well  taken,  and  the  conviction  was 
quashed.  The  Queen  v.  Gibson.  M. 
Judgment  quashing  conviction,  22 
March,  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  Eep.  7 
Rev.  Leg.  573. 

Where  the  enqu&te  is  taken  under 
art.  284  C.  C.  P.,  ( 1 1  there  must  be  a  con- 
sent in  writing  to  render  the  proceeding 
regular,  and  a  deposition  taken  when 
there  is  no  such  consent  is  only  a 
voluntary  statement  on  which  perjury 
cannot  "be  assigned.  The  Queen  v.  Mar- 
tin, M.  Judgment,  19  May,  1876.  Q.  B. 
Cr.  side,  Ramsay,  J.  Rep.  21  J.  156,  7 
Rev.  Leg.  672. 

The  non  production  by  the  prosecu- 
tion, on  a  trial  for  perjury,  of  the  plea 
which  was  filed  in  the  civil  suit  where- 


(1)  Upon  the  consent  in  writing  of  all  the 
parties  to  a  case  and  subject  to  sucn  additional 
costs  and  fees  as  may  from  time  to  time  be 
fixed  by  tarift",  the  proof  may  be  taken  down 
in  writing  in  the  manner  hereinafter  provided, 
either  before  a  judge  or  before  the  prothono- 
tary, who  in  such  case  may  exercise  all  the 
powers  of  a  judge,  except  as  to  the  objections 
which  must  be  reserved  for  the  decision  of 
the  latter.  If  the  judge  is  unable  to  attend 
Court  on  the  day  hxed  for  taking  proofs,  the 
prothonotary  may  preside  over  them,  and  in 
such  case  he  exercises  all  the  powers  of  a 
judge,  except  as  regards  the  objections  made 
by  either  party  which  must  be  taken  down 
in  writing  and  reserved  for  the  decision  of 
the  Court  at  the  final  hearing  of  the  case. 
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in  the  Defendant  is  alleged  to  have 
given  false  testimony,  is  not  material, 
where  the  assignment  of  perjury  has 
no  reference  to  the  pleadings  ;  but  the 
Defendant,  if  he  wishes,  may  in  case 
the  plea  be  not  produced,  prove  its 
contents  by  secondary  evidence. 

It  is  not  essential  to  prove  that  the 
facts  sworn  to  by  the  Defendant,  as 
alleged  in  the  indictment,  were  mar 
terial  to  the  issue  in  the  cause  in  which 
the  Defendant  was  examined. 

A  reserved  case  may  be  amended  at 
the  request  of  the  Defendant,  during 
the  arguip.ent  thereon  before  the  full 
Court,  by  adding  the  evidence  taken  at 
the  trial. 

(Following  Beg.  &  Bain,  23  L.  C.  J. 
327).  A  new  trial  may  be  ordered  on  a 
reserved  case,  in  misdemeanours,  where 
it  appears  to  the  Court  on  the  evidence 
that  an  injustice  may  have  been  done 
to  the  Defendant.  The  Queen  &  John 
Ross.  M.  Judgment  reversing,  27  Sep., 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Reported  M. 
M.  L.  R.  I.  Q.  B.  227. 

It  is  not  justification  for  accusing 
another  of  perjury,  that  he  swore  in  an 
affidavit  in  support  of  a  petition  en  des- 
titution de  tutelle  that  the  assemhUt  de 
parents  took  place  at  the  house  of  one 
Major  instead  of  at  the  office  of  the 
notary,  where  it  really  took  place,  and 
that  the  meeting  was  secret  and  the 
nomination  of  the  tutor  fraudulent, 
unless  it  appears  that  there  was  wilful 
intention  to  mislead,  &o.,  such  inten- 
tion will  not  be  presumed  if  there  be 
sufficient  circumstances  surrounding 
the  nomination  of  the  tutor  to  justify 
suspicion  of  fraud  although  fraud  may 
not  have  been  established.  Major  et  al. 
&  Lalonde.  M.  Judgment  confirming, 
2  February,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 

Petition  to  set  aside  assignment  in 
insolvency v.  Insolvency. 

PETITION  TO  REVISE.— Errors  in  the 
printed  factum  of  an  appeal  will  n^ 
justify    a  requSte  civile.   Hampson  & 
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Thomson.  M.  Judgment,  14  June,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  2  Leg.  News  206. 

PETITORY  ACTION.— An  hypothecary 
creditor,  who  has  taken  possession  of 
property  held  by  his  debtor,  cannot 
claim  the  property  as  his  own  to  defeat 
the  petitory  action  of  the  real  owner  of 
the  property,  and  the  hypothecary 
creditor,  has  no  interest  in  such  petito- 
ry action.  Lionais  &  Cuvillier  ei  al. 
M.  Judgment  confirming,  2 1  December, 
1876.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ. 

An  ordinary  petitory  action  will  not 
lie  against  an  assignee  in  insolvency  for 
the  recovery  of  real  estate  in  his  pos- 
session as  such  assignee.  Fair  &  D£si- 
lets.  M.  Judgment  reversing,  26  January, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ.  Monk,  J.,  dis- 
senting. Rep.  4  Leg.  News  84.  1  Dec, 
d'A.  212. 

Plaintiffs  brought  a  petitory  action, 
instead  of  an  action  en  dommage.  The 
Defendants  pleaded  prescription  and 
took  no  exception  to  the  form  of  the 
action.  The  Court  below  dismissed  the 
plea  of  prescription  as  being  unsup- 
ported by  the  evidence,  and  "  seeing 
"  the  boundaries  between  the  property 
"  of  the  Plaintiffs  and  the  property  of 
"  the  Defendants  have  not  been  legally 
"  settled,  and  are  uncertain,  and  that 
"  it  is  necessary  to  settle  the  boundaries 
"  before  adjudicating  upon  the  demand 
"  of  the  Plaintiffs,  and  considering  that 
"  the  said  boundaries  ought  to  be 
"  settled  so  as  to  be  in  accordance  with, 
"  and  to  give  effect  to  the  deed  styled 
"  '  Transaction  between  John  Caldwell 
"  &  Joachim  Demers  and  others,'  dated 
•'8th  Oct.,  1806,"  ordered,  that  a 
boundary  line  in  accordance  with  the 
said  deed  be  drawn  by  a  surveyor,  and 
by  final  judgment  condemned  the  De- 
fendants to  deliver  up  67^  square 
perches  shown  by  the  surveyor's  plan 
to  belong  to  the  Plaintiffs.  Atkinson 
et  al.  &  Hall  et  al.  M.  Judgment  con- 
firming. 7  September,  1874.  Dorion,  C. 
J.,  Monk,  Tasohereau,  Ramsay,  Sauborn, 
JJ.  Rep.  19  J.  192. 
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PETITORY  ACTION  by  respondent  to 
recover  from  appellant  a  piece  of  land 
which  the  former  acquired  by  deed  of 
sale  from  one  John  Rose.  Appellant 
who  denies  the  ownership  of  John  Rose 
was  at  the  time  of  the  passing  of  said 
deed  of  sale,  and  has  since  been  in  pos- 
session of  the  property  claimed  in  this 
suit. 

According  to  the  evidence  adduced 
the  ownership  of  John  Rose  is  suffi- 
ciently established,  and  that  the  Res- 
pondent is  therefore  entitled  to  the 
possesion  of  said  property.  Base  &  Rose. 
M.  Judgment  confirming,  29  March,. 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay,. 
Tessier,  Cross,  Baby,  JJ.  Rep.  3  Dec. 
d'A.  185. 

Sans  alleguer  dol,  fraude  ou  erreur, 
le  cessionnaire  d'usufruit  d'un  immeu- 
ble  a  la  charge  expresse  de  le  conser- 
ver  et  remettre  au  seul  enfant  et  heri- 
tier  de  sa  mere  a  sa  majorite  en  le  re- 
connaissant  comme  proprietaire,  ne 
peut  pas  valablement  invoquer  le  defaut 
d'une  declaration  expresse  de  dissolu- 
tion de  la  communaute  entre  ses  pere 
et  mere,  dans  une  instance  aupetitoire 
prise  par  le  fils  devenu  majeur.  Bou- 
rassa  &  Lacerte.  Q.  Judgment  revers- 
ing, 7  May,  1885.  Monk,  Ramsay,  Tes- 
sier, Cross,  Baby,  JJ.  Baby,  J.  dissent- 
ing.    Rep.  11  Q.  L.  R.  242. 

PEW. — A  pew  in  church  which  a. 
member  of  the  congregation  holds  on 
certain  conditions,  may  be  arbitrarily 
taken  away  from  him,  and  be  given  to- 
another,  at  the  discretion  of  the  Trus- 
tees of  the  church,  under  the  general 
powers  conferred  upon  them  by  their 
nomination  as  such  Trustees.  Johnson 
&  The  Minister  and  Trustees  of  St.  An- 
drews Chuch.  M.  Judgment  confirming,. 
3  February,  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  Dorion,. 
C.  J.,  and  Ramsay,  J.,  dis. 

Note On  appeal  to  the   Supreme 

Court  this  judgment  was   reversed.     1 
S.  C.  Rep.  235. 

The  use  of  a  pew  in  church  was  ceded 
to  a  parishoner  with  the  condition  that 
the  occupant  should  forfeit  his   privi- 
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leilge  to  have  the  use  of  the  pew  in 
case  "  la  dite  ceuvre  et  fahrique  fut 
obligee  de  poursuivre  en  justice  pour  en 
Sire  pay ie.  The  occupant  failed  to  pay, 
but  before  anything  was  done,  and  be- 
fore he  was  sued,  he  tendered  the  rent. 
Held,  that  having  tendered  the  rent 
before  suit,  the  condition  estabUshed 
by  the  contract  did  not  occur  ;  that 
acquiescence  to  bind  the  party  must  be 
some  voluntary  act,  and  not  a  submis- 
sion to  procedings  the  party  cannot 
prevent  ;  that  the  party  could  not 
prevent  the  adjudication  of  the  pew 
over  his  head,  and  he  protested  cons- 
tantly against  the  proceeding  by  conti- 
nuing to  sit  in  the  pew.  La  Fahrique 
de  Trots-Pistoles  &  Belanger.  Q.  Judg- 
ment confirming,  7  October,  1886. 
Monk,  Eamsay,  Tessier,  Cross,  Baby,JJ. 
Baby,  J.,  diss.  14  Eev.  Leg.  575.  9  Leg. 
News  346. 

Mandamus  will  not  lie  to  compel  the 
Corporation  of  the  Cure  &  Marguilliers 
to  admit  the  complainant  to  his  place 
in  church.  Bobillard  &  Le  Cur6  et 
Marguillers  de  St  CUment.  M.  Judg- 
ment confirming,  22  June,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Bamsay,  J.,  diss.  Rep.  8  Rev. 
Leg.  63. 

PHARMACEUTICAL    SOCIETY.  —  En 

vertu  de  la  section  8  de  I'acte  48  Vict., 
ch.  36,  Quebec,  1' Appelant  qui  a,  dans 
les  douze  mois  de  la  passation  de  cette 
loi,  produit  au  registrataire  de  I'Asso- 
ciation  Pharmaceutique  de  la  Province 
de  Quebec  (I'lntimeel,  la  preuve  qu'il  a 
pendant  plus  de  vingt-cinq  ans  avant  la 
mise  en  vigueur  du  dit  acte  exerce  la 
profession  de  chuniste,  droguiste  et  apo- 
thicaire  dans  la  Province  de  Quebec,  a 
le  droit  de  se  faire  inscrire  par  I'Inti 
mee  au  nombre  de  ses  membres  aveo 
le  titre  de  licencie  en  pharmacie  Bru- 
nei &  V Association  Pharmaceutique  de 
la  Province  de  Quebec.  M.  Judgment 
reversing,  27  January,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  4  Dec.  d'A.  289. 

PLEDGE Is  a  contract  by  which  a 

thing  is  placed  in  the  hands  of  a  credi 
tor  or,  being  already  in  his  possession, 
is  retained   by  him  with  the   owner's 


consent  in  security  for  his  debt.    1966 
C.  C. 

The  thing  may  be  given  either  by  the 
debtor  or  by  a  third  person  in  his  be- 
half. 1967  C.  C. 

A  deed  purporting  to  be  a  deed  of 
sale  may  really  only  constitute  apledge. 
Gordon  et  al.  &  Sotle.  M.  Judgment 
confirming,  16  September,  1870.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.     Rep.  2  Leg.  News  348. 

Where  an  agreement  is  in  the  nature 
of  a  pledge,  and  the  property  remains 
in  the  possession  of  the  owner  till  after 
his  insolvency,  the  party  to  whom  it 
has  been  pledged  has  no  lien  over  them. 
Parent  &  Falardeau.  Q.  Judgment  con- 
firming, 5  June,  1 880;  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 

A  sale  of  moveables  with  a  eonire- 
lettre  stipulating  this  sale  was  only 
passed  to  secure  the  payment  of  money 
due  to  the  apparent  purchaser,  with 
the  condition  that  the  latter  should  re- 
trocede  the  moveables  as  soon  as  the 
debt  was  paid,  constituted  a  pledge  and 
not  a  sale.  Gary  &  The  Paper  Company 
of  Canada  et  at.  Q,.  Judgment  confirm- 
ing, 5  June,  1879.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  10  Rev.  Leg.  501. 

A  quantity  of  timber  was  pledgedt 
for  the  payment  of  a  draft,  and  if  the 
draft  was  not  paid,  the  holder  was  to 
sell  the  wood  and  place  the  proceeds 
to  the  owner's  credit.  The  draft  was 
not  paid,  the  owner  of  the  wood  be- 
came insolvent,  and  the  pledgee  sold 
the  wood,  of  which  he  never  had  had 
actual  delivery.  Held,  that  the  pledgee 
could  not  place  the  balance  of  the  price 
of  sale,  after  paying  the  draft,  to  the 
credit  of  a  former  indebteness  of  the 
owner  to  himself.  Perkins  &  Boss.  Q. 
Judgment  reversing,  8  March,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  6  Q.  L.  E.  65, 
10  Rev.  Leg.  263. 

POSSESSION.— u.  Writ  of  Possession. 
— A  married  woman  separated  as  to 
property  has  the  legal  possession  of  her 
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separate  estate,  though  in  her  hus- 
band's domicile.  The  City  of  Montreal 
&  Greene.  M.  Judgment  confirming,  15 
May,  1879. 

Possession  of  moveables  by  wife — 
Where  a  wife  by  opposition  claims  her 
moveables  seized  in  the  possession  of 
her  husband,  and  she  establishes  by 
evidence  that  all  the  things  claimed 
by  her,  except  a  few  articles  of  trifling 
value  are  hers,  the  court  is  justified  in 
deferring  to  her  the  judicial  oath  to 
complete  the  proof.  May  &  L' Heureux. 
M.  Judgment  confirming,  22  March, 
1880.  Dorion,  C.  J.,  Monk,  Eaaisay, 
Tessier,  Cross,  JJ.  Kep.  3  Leg.  News, 
110. 

POSSESSORY  ACTION.  —  F.  married 
M.  D.  without  any  contract  of  marriage. 
She  died  leaving  no  issue,  and  by  her 
will  she  bequeathed  all  her  property 
to  her  husband.  Among  her  property 
there  was  a  lot  of  land  a  propre  of  the 
wife's  substituted  to  D.  Later  F.  went 
to  cut  wood  on  this  lot  of  land  and  was 
prevented  by  D.,  and  F.  brought  his 
possessory  action  against  D.  F.  had  no 
annual  possession  apart  from  his  wife. 
Eeld,  confirming  the  judgment  of 
the  Superior  Court  that  F.  had  no  pos- 
session of  this  lot  of  land  with  his  wife, 
and  that  he  had  no  quality  under  the 
will  to  claim  possession.  Fiset  &  Bubuc. 
Judgment  confirming,  June,  1879. 
Monk,  Taschereau,  Kamsay,  8anborn, 
Sicotte,  JJ.  Taschereau  and  feicotte, 
JJ.  dis. 

A  prods-verbal  made  by  a  land  sur- 
veyor on  the  lines  of  old  works,  by 
consent  of  and  at  the  demand  of  the 
Defendant,  is  a  recognition  of  Plaintiflf's 
possessory  rights,  and  Defendant  will 
be  liable  for  damages  for  cutting  wood 
on  the  property  so  in  poisession  of 
Plaintiff.  Lalonde  &  Bilanger.  M.  Judg- 
ment confirming,  December,  1875. 

.  A  purchaser  by  licitation  cannot 
take  possession  of  the  property  pur- 
chased, but  must  demand  possession 
by  lawful  process.  Hus  &  Millette  et 
al.  M.  Judgment  confirming,  21  Dec, 
1877.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  9  Rev.  Leg.  56. 


Adam  &  de  Gaspi.  Note.  There 
were  five  cases  all  involving  the  same 
questions,  and  the  whole  turned  upon 
matters  of  fact.  The  judgments  were 
rendered  in  September  1874.  Rep.  6 
Rev.  Leg.  411.  Confirmed  in  the  Privy 
Council. 

POSSIDENS. — A  seizure  on  a  curator 
non  possidente  will  be  set  aside  on 
opposition.  Tempest  et  al.  &  Baby  et  al. 
M.  Judgment  confirming,  20  Sen.,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  2  Dec.  d'A.  371. 

POST-OFFICE.— The  Defendant,  en- 
dorser of  a  promissory  note,  pleaded 
that  the  notice  of  protest  had  been 
mailed  too  late.  The  evidence  in  sup- 
port of  the  plea  was  that  of  the  officers 
of  the  post-office,  the  letter  showed  by 
the  stamping  that  it  was  posted  a  day 
too  late.  On  the  other  hand  the  notary 
swore  positively  to  the  posting  by  his 
own  hand.  The  Court  was  of  opinion 
that  the  positive  testimony  of  the  no- 
tary was  a  stronger  evidence  than  that 
of  officers  who  swore  to  a  practice. 
Doutre  &  La  Banque  Jacques-Cartier. 
M.  Judgment  confirming,  29th  Jan., 
1873.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

POV/OER.— Held  :  That  a  powder 
manufactory  where  a  quantity  of  pow- 
der exceeding  25  lbs,  is  kept,  is  a  pow- 
der magazine  within  the  meaning  of  41 
Vict.  (Q.)  C.  3  S.  170. 

(By  tho  majority  of  the  Court)  : — 
That  the  Act  above  cited,  which  impo- 
ses a  penalty  for  failing  to  take  out  a 
licence,  is  not  ultra  vires,  being  in  the 
nature  of  a  police  regulation,  and  as 
such  within  the  powers  of  the  local 
legislature,  even  supposing  the  provi- 
sion of  the  Act  requiring  a  fee  of  $50  to 
be  paid  for  a  license  were  ultra  vires 
as  a  revenue  tax. 

(By  Ramsay  J.) — That  the  Act  is 
valid,  not  as  a  police  regulation,  hut  as 
a  licence  Act,  the  local  legislatures 
having  power,  under  the  B.  N.  A.  Act, 
sect.  92,  ss.  9,  to  pass  an  Act  for  rai- 
sing revenue  by  a  licence  fee.  The 
Hamilton   Powder   Co.    &   Lamb.     M. 
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Judgment  confirming,  23  November, 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  JJ.  Ramsay,  J.  dissent- 
ing as  to  reasons.  Rep.  M.  L.  R.  I.  Q.  B. 
460.  14  Rev.  L.  1254. 

POWERS  OF  LOCAL  LEGISLATURE, 
UNDER  BRITISH  NORTH  AMERICA  ACT, 
1867. V.  Legislative  Powers. 

HOWER  OF  ATTORNEY.— Where  there 
is  a  written  power,  the  statements  made 
by  the  agent  that  he  had  full  authority  to 
sign  notes  for  his  principal,  cannot 
make  evidence  against  the  principal, 
his  power  being  governed  by  the  writ- 
ten power.  St.  Jean  &  Serre.  M.  Judg- 
ment reversing,  16  September,  1876. 
Monk,  Ramsay,  Sanborn,  Tessier,  Be- 
langer,  JJ.  Rep.  21  J.  207. 

Note.  —  This  holding  goes  rather 
beyond  the  report.  The  judgment  does 
not  expressly  say  that  where  there  is  a 
written  power  there  can  be  none  other ; 
nor  do  I  think  it  implies  it.  The  con- 
ditions were  these, — there  was  a  written 
power  on  which  the  agent  acted,  he 
gave  verbal  explanations  as  to  the  extent 
of  the  power,  to  which  the  bank  trusted 
and  these  explanations  were  untrue. 
The  bank  chose  to  trust  the  agent,  and 
did  so  at  its  own  risk. 

The  power  of  attorney  under  author- 
ity of  which  an  agent  acts  must  be 
proved  in  a  default  case.  Forneret  & 
LavalUe.  M.  Judgment  confirming, 
15  march,  1876.  Sir  A.  A.  Dorion,  C  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Rep.  7  Rev.  Leg.  611. 

Indictment  under  32  and  33  Vict., 
ch.  21,  section  78,  which  is  as  follows  : 

"Whatsoever,  being  intrusted  bithev 
"  solely  or  jointly  with  any  other  per 
"  son,  with  any  power  of  attorney  for 
"  the  sale  or  transfer  of  any  property, 
"  fraudulently  sells  or  transfers,  or 
"  otherwise  converts  the  same  or  any 
"  part  thereof  to  his  own  use  or  benefit, 
"  or  to  the  use  or  benefit  of  any  person 
"  other  than  the  person  by  whom  he 
•'  was  so  intrusted,  ia  guilty  of  a  misde- 
"  meaner,  and  shall  be  liable  to  any  of 
"  the   punishments  which    the    Court 


"  may  award  as  hereinbefore  last  men- 
"  tioned." 

Held :  That  the  Power  of  Attorney, 
mentioned  in  section  78,  of  32  and  33 
Vict.,  ch.  21,  must  be  a  written  Power 
of  Attorney,  and  oral  testimony  of  a 
verbal  power  of  Attorney  will  not  bring 
the  Defendant's  act  within  the  scope 
of  that  statute.  Regina  &  Ckorimand. 
Q.  Reserved  case,  conviction  quashed. 
8  September,  1874. 

Where  a  party  gives  a  power  author- 
izing another  to  make  and  endorse  pro- 
missory notes  for  all  matters  '■  arising 
out  of  transactions  connected  with  the 
business  of  the  constituent  only  '  do 
not  cast  on  a  banker,  receiving  such 
notes  in  the  ordinary  course  of  business 
and  in  good  faith,  the  obligation  to 
enquire  and  know  whether  the  agent 
had  mis-used  his  trust  and  given  the 
notes  for  other  consideration.  The 
Molson's  Bank  &  Commerce.  M.  Judg- 
ment reversing,  21  Dec,  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Routhier, 
JJ. 

POWERS.  —  Special  power  being 
granted  to  a  railway  company  to  per- 
form certain  works  within  the  limits  of 
a  municipal  corporation,  •  and  in  the 
exercise  of  such  powers,  injury  is  done 
to  a  proprietor  by  interfering  unneces- 
sarily with  the  street  leading  to  his 
house,  such  proprietor  will  have  no 
action  against  the  municipal  corpora- 
tion, but  must  seek  his  remedy  against 
the  company.  Corporation  of  Three 
Rivers  &  Lambert.  Q.  Judgment  con- 
firming, 5  June,  1880.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Tes- 
sier, J.  dis.  Rep.  10  Rev.  Leg.  359. 

PRESCRIPTION  is  a  mean  of  acquiring 
or  of  being  discharged  by  lapse  of  time 
and  subject  to  conditions  established 
by-law.  In  positive  prescription  title 
is  presumed  or  confirmed,  and  owner- 
ship is  transferred  to  a  possessor  by  the 
continuance  of  his  possession. 

Extinctive  or  negative  prescription 
is  a  bar  to  and  in  some  cases  precludes 
any  action  for  the  fulfiknent  of  an 
obligation   or   acknowledgment   of  a 
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right,  when  the  creditor  has  not  pre- 
ferred his  claim  within  the  time  fixed 
by-law.  2183  C.  C. 

PRESCRIPTIONS  STYLED  LIMITA- 
TIONS.— Prescription  must  be  pleaded 
in  all  the  cases  mentioned  in  articles 
2250,  2260,  2261  and  2262  C.  C.  The 
right  of  action  in  these  cases  not  being 
"  denied."  Lamontagne  &  Dufresne  et 
ffli.  M.  Judgment  confirming,  Sep.,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

Note. — See  opinion  of  Aylwin  and 
Badgley,  JJ.  in  Wilson  &  Demers,  2  L. 
C.L.J.251. 

The  short  prescriptions  referred  to 
in  articles  22-50,  2260,  2261  and  2262  of 
the  Civil  Code  are  liable  to  be  renoun- 
ced and  interrupted,  in  the  manner 
prescribed  by  art.  2227.  Walker  & 
Sweet.  M.  Judgment  reversing,  2 1  Dec, 
1876.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  Reported 
21  J.  29. 

Where  the  action  is  not  an  action 
for  damages  resulting  from  an  offence 
or  quasi-ofifence,  but  merely  claims  the 
price  or  value  of  materials  wrongfully 
taken  away,  the  two  years'  prescription 
under  C.  C.  2261  does  not  apply. 

That  a  corporation  is  not  liable  for 
the  manner  in  which  its  contractor 
executes  his  work.  Robert  &  The  City 
of  Montreal.  M.  Judgment  confirming, 
30  June,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Ram- 
say, Baby,  JJ.,  dissenting  as  to  second 
motive.  Reported  4  Leg.  News  292,  2 
Dec.  d'A.  68. 

Only  five  years  arrears  of  rentes 
eonstitu6es  can  be  recovered.  Tousigny 
&  Blais.  Q.  Judgment  reversing,  8 
September,  1880.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 

Bays  of  grace — The  prescription  of 
a  promissory  note  does  not  commence 
to  run  until  after  the  expiration  of  the 
last  day  of  grace.  Ste.  Marie  &  Stone. 
M.  Judgment  confirming,  27  Sep.,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
18 


Tessier,  Cross,  JJ.  Rep.    5  Leg.  News 
322,  2  Deo.  d'A.  369. 

A  loan  of  money  by  a  non-trader  to  a 
commercial  firm  is  not  a  "  commercial 
matter,"  or  a  jdebt  of  a  "  commercial 
nature,"  and  is  not,  therefore,  pres- 
criptible  by  the  lapse  of  either  six  or 
five  years. 

The  prescription,  under  the  Code,  of 
five  years  against  arrears  of  interest 
cannot  be  invoked  in  respect  of  a  debt 
due  prior  to  the  coming  into  force  of 
the  Code.  Darling  &  Brown  el  al.  M. 
Judgment  confirming,  22  June,  1876. 
Rep.  21  J.  92. 

Prescription  of  ten  years  does  not 
apply  to  a  demand  to  set  aside  a 
simulated  deed.  Dorion  &  Dorion.  M. 
Judgment  confirming,  31  October,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Reported  3  Dec. 
d'A.  376. 

L' Appelant  ayant  ete  condamne  par 
jugement  de  la  Cour  SuperieUre  a 
payer  a  un  nomme  Francis  McCaffrey 
le  montant  d'un  billet  fait  a  I'ordre  de 
I'Intime  et  endosse  par  ce  dernier  en 
faveur  de  1' Appelant : 

Jug^,  par  la  Cour  d'Appel,  infirmant 
le  jugement  de  la  Cour  Superieure. 

lo.  Que  la  demande  en  justice  et  le 
jugement  par  McCaffrey  contre  1' Ap- 
pelant, ont  interrompu  la  prescription, 
tant  a  I'egard  de  I'Intime  qu'a  I'egard 
de  1' Appelant ; 

2o.  Que  pour  recouvrer  de  I'Intime 
les  frais  payes  a  son  procureur  par 
1' Appelant  dans  Taction  intentee  contre 
lui  par  McCaffrey,  1' Appelant  aurait 
du  appeler  I'Intime  en  garantie.  Hart 
&  Beauchemin.  Q.  Judgment  reversing, 
3  June,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  J  J.  Rep.  1 
Dec.  d'A.  307. 

Where  land  was  given  to  the  City  of 
Montreal  to  be  used  as  a  public  market, 
and  the  City,  long  after,  converted  it 
into  a  public  thoroughfare,  and  register- 
ed the  same  in  the  register  of  public 
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streets  and  squares :  Meld,  that  the 
donors  were  not  entitled  after  the 
lapse  of  ten  years,  to  claim  the  rescis- 
sion of  the  donation  on  the  ground  of 
such  conversion.  Chevigny  de  la  Che- 
vrotiire  &  The  City  of  Montreal.  M. 
Judgment  confirming,  19  September, 
1883.  Sir  A.  A.  Dorioa,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Reported  6 
Leg.  News  348. 

Only  five  years  arrears  of  rentes 
constitutes  can  be  recovered.  Tousigny 
&  Blais.  Q.  Judgment  reversing,  8 
Sep.,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

Public  road. — Servitude.  —  A  road 
opened  and  used  by  the  public  as  such, 
without  contestation  during  ten  ye^rs 
or  upwards,  is  to  be  considered  as  a 
public  road.  Myrand  &  L4gar4.  Q. 
Judgment  confirming,  3  Dec,  1879.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  J  J.  Rep.  6  L.  C.  R.,  120. 

Note ^The  judgment  of  the  Court 

below  turned  on  the  assumption  that 
the  Defendant's  land  was  enclou4e.  It 
is  obvious  from  the  remarks  of  the 
Chief  Justice  that  the  decision  of  the 
Q.  B.  is  based  on  another  principle, 
namely  that  the  public  had  obtained 
not  a  servitude,  but  the  road  itself  by 
prescription. 

Art.  2188  C.  C.  forbids  the  court  of  its 
own  motion  to  supply  the  defence  re- 
sulting from  preecription,  except  where 
the  right  of  action  is  denied.  Art.  2267 
C.  C.  Maintained  after  the  delay  for 
prescription  has  expired  in  the  cases 
mentioned  in  articles  2250,  2260,  2261 
and  2662  C.  C.  In  the  French  version  of 
art.  2188  the  words  "  sauf  dans  les  cas 
oil  la  loi  denie  V action."  In  the  French 
version  of  art.  2267,  ''  nulle  action  ne 
pent  tire  regue."  The  prescription  of 
art.  2150  is  not  a  denial  of  the  action 
and  the  court  will  not  supply  the  de- 
fence unless  pleaded.  The  Court  of 
Appeals  modified  the  judgment  as  to 
the  value  of  the  land  for  use  and  occu- 
pation, but  did  not  supply  the  defence 
of  prescription.  Carter  &  Breakey.  Q. 
Judgment  modifying,  7  May,  1884  Sir 
A.  A.  Dorion,   C.   J.,   Ramsay,  Tessier, 


Cross,  Baby,  J  J.  Tessier,  Cross,  JJ.  dis. 
In  the  Supreme  Court  this  judgment 
was  reversed  by  allowing  a  higher  rate 
of  value  for  the  use  and  occupation  of 
the  land,  but  the  defence  of  prescrip- 
tion was  not  supplied. 

PRESUMPTIONS.—!;.  Rent. 

Presumptions  are  either  established 
by  law  or  arise  from  facts  which  are 
left  to  the  discretion  of  the  courts 
1238  C.  C. 

Legal  presumptions  are  those  which 
are  specially  attacked  by  land  to  oer 
tain  facts.  They  exempt  from  making 
other  proof  those  in  whose  favor  they 
exist ;  certain  of  them  may  be  contror 
dieted  by  other  proof ;  others  are  pre- 
sumptions juris  et  de  jure  and  cannot 
be  contradicted.  1239  C.  C. 

Presumptions  not  established  by  law 
are  left  to  the  discretion  and  judgment 
of  the  Court.  1242  C.  C. 

The  presumption  is  that  the  endorsers 
of  a  promissory  note  are  liable  accord- 
ing to  the  order  of  endorsation,  but  this 
presumption  may  be  repelled  by  evi- 
dence that  such  was  not  the  intention 
of  the  endorsers.  LeveilU  &  DaigU. 
M.  Judgment  confirming,  17  Septem- 
ber, 1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  2  Dec.  d'A. 
129. 

The  possession  of  a  promissory  note 
gives  rise  to  the  presumption  that  the 
holder  is  owner,  unless  the  possession 
be  otherwise  explained.  Cruice  et  al.  & 
Darmody.  M.  Judgment  confirming, 
December,  1875.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  JJ. 

The  presumption  that  the  subse- 
quent endorser  of  a  promissory  note  is 
protected  by  the  former  endorser  is 
not  aflPected  by  the  fact  that  both  en- 
dorsed for  the  accommodation  of  the 
drawer.  Whitfield  &  McDonald.  M. 
Judgment  reversing,  23  Sep.,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  JJ.  Reported  26  J.  69. 

The  presumption  arising  from  the 
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eiving  up  a  paper  may  be  rebutted. 
Lanctot  &  Poissant.  M.  Judgment  re- 
forming, 14  June,  1878.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Eamsaj',  Cross,  JJ. 

PRIVILEGE. — A  privilege  is  a  right 
which  a  creditor  has  of  being  prefer- 
red to  other  creditors  according  to  the 
origin  of  his  claim.  It  result  from  the 
law  and  is  indivisible  of  its  nature. 
1983  C.  C. 

Among  privileged  creditors,  prefe- 
rence is  regulated  by  the  different 
qualities  of  the  privilege  or  the  origin 
of  the  clauns.  1984  C.  C. 

Privileged  claims  of  equal  rank  are 
paid  rateably.  1985  C.  C. 

Que  les  provisions  de  I'article  1998  C. 
C.  hmitant  I'exercice  du  privilege  du 
vendeur  aux  quinze  jours  qui  suivent  la 
vente  dans  les  cas  de  faillite,  s'appli- 
quent  non  seulement  au  cas  de  faillite 
sous  I'empire  d'un  acte  de  faillite,  mais 
au  cas  d'insolvabilite  sous  le  droit  com- 
mun,  quand  un  oommerQant  cesse  ses 
paiements.  (Art.  17,  §  23). 

Lorsque  I'acheteur  y  consent,  le  ven- 
deur qui  est  dans  les  conditions  voulues 
pour  revendiquer,  peut  se  faire  remettre 
k  I'amiable  les  marohaudises  vendues 
sans  avoir  besoin  de  les  faire  saisir  par 
voie  de  revendication. 

L' expression  "les  quinze  jours  qui 
suivent  la  vente  "  dans  le  dit  Art.  1998, 
doit  s'entendre  de  la  vente  parfaite,  et 
partant  si  les  marchandises  sont  ven- 
dues au  poids,  au  compte  ou  a  la  me- 
sure,  et  non  en  bloc  (Art.  1474,  C.  C.) 
le  delai  pour  revendiquer  ne  conunen- 
cera  a  courir  que  du  moment  oil  elles 
auront  ete  pesees,  comptees  ou  mesu- 
rees.  Thibaudeau  &  Mills.  M.  Judg- 
ment confirming,  21  March,  1885.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Rep.  M.  L.  R.  I.  Q.  B. 
326.  4  Deo.  d'A.  204. 

En  vertu  de  I'art.  2013  C.  C,  le  cons- 
truoteur  qui  a  observe  les  formalites 
requises  par  cet  article  n'a  de  privilege 
que  sur  la  plus-value  donnee  a  I'heritage 
par  les  constructions  qu'il  y  a  faites,  et 


qu'il  n'a  aucun  privilege  ou  hypotheque 
sur  le  fonds  meme  de  I'heritage. 

L'enregistrement  du  proces-verbal  re- 
quis  par  Part.  2013  C.  C,  pour  la  preser- 
vation du  dit  privilege  ne  oree  pas  sur 
I'immeuble  une  hypotheque  tacite  en 
faveur  du  constructeur.  La  Corpora- 
tion du  Siminaire  de  St.  Hyacinthe  & 
La  Banque  de  St.  HyCicinthe.  M.  Judg- 
ment reversing,  25  September,  1885. 
Sir  A.  A.  Dorion,  0.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Tessier,  J.,  dissenting. 
Rep.  M.  L.  R.  I.  Q.  B.  396.  4  Dec.  d'A. 
293. 

Statutory: — Where  a  statutory  privi- 
lege is  accorded  to  construct  a  toll- 
bridge,  and  where  by  the  Statute  ac- 
cording such  power  it  was  enacted 
"  that  after  said  bridge  should  be  open 
for  the  public  no  persons  should  erect 
or  cause  to  be  erected  any  bridge  or 
bridges,  or  maintain  or  cause  to  be 
maintained  any  means  of  commnnica- 
tion  for  the  carriage  of  any  person, 
cattle  or  carriage  whatsoever  for  hire, 
across  the  said  branch  of  the  River 
Yamaska,  at  the  place  above  mention- 
ed anywhere  within  one  mile  above 
and  one  mile  and  a  half  below  the  said 
bridge  under  a  penalty  of  a  fine  of  forty 
shillings  currency  for  each  person, 
animal  or  carriage  conveyed  across  the 
said  river  on  any  bridge  or  means  of 
communication  constructed  and  main- 
tained for  hire,  provided  nothing  in 
said  act  should  be  construed  to  deprive 
the  public  of  the  right  of  ci'ossing  the 
said  river  within  the  limits  aforesaid, 
by  fording  or  in  canoes  or  otherwise 
without  payment."  A  large  number  of 
people  built  a  subscription  bridge 
within  the  limits  of  the  said  statutory 
privilege,  avowedly  with  the  object  of 
avoiding  the  use  of  the  toll-bridge  and 
depriving  the  owner  of  the  privilege  of 
his  custom.  Held,  that  this  was  an  in- 
direct mode  of  defeating  the  privilege 
aforesaid,  and  that  the  Defendents 
should  be  condemned  to  demohsh  the 
bridge  by  them  constructed.  Girard  & 
Bilanger  et  al.  M.  Judgment  reversing, 
September,  1874.  Monk,  Taschoreau, 
Ramsay,  Sanborn,  Belanger,  JJ. 

Privilege    and   Maritime    Lien — for 
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supplies  to  steamers  under  art.  2383  §  5 
C.  C.  V.  Maritime  Lien. 

To  secure  the  builders  privilege  ac- 
corded by  article  2013  C.  C,  the  builder 
must  take  the  steps  required  by  law, 
and  it  is  not  suflScient  that  he  should 
do  something  of  a  similar  kind.  So  an 
expertise  made  subsequent  to  the  work 
is  not  that  comtemplated  by  the  ar- 
ticle of  the  Civil  Code.  And  the  privi- 
vilege  only  dates  fi  om  the  registration 
of  the  Statement.  Robert  etal.  &  Rieu- 
lord.  M.  Judgment  reversing,  26  May, 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ. 

Of  the  Crown ^The  privilege  of  the 

Crown  for  its  claims  over  those  of  pri- 
vate competing  creditors  being  one  of 
the  minor  prerogatives,  is  to  be  govern- 
ed by  the  law  of  Lower  Canada  derived 
from  France,  and  not  by  the  law  of 
England. 

Under  C.  C.  P.  611,  (1)  in  the  absence 
of  any  special  privilege,  the  Crown  has  a 
preference  over  chirographic  creditors 
tor  deposits  due  to  it  by  a  bank  in  liqui- 
dation. (2)  Regina  &  The  Exchange 
Bank.  M.  Judgment  reversing,  2  April, 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Baby,  JJ.  Sir  A.  A.  Dorion,  C. 
J.  dis.  Kep.  M.  L.  R.  I.  Q.  B.  302. 

Privity  of  contract  is  not  a  technica- 
lity of  our  law.  A  creditor,  to  save  a 
circuit  of  actions,  may  under  our  law, 
sue  the  debtor  of  his  debtor. 

The  sale  of  certain  things,  and  the 
obligation  to  pay  certain  debts,  together 
with  the  good  will  of  the  business  will 
be  enterpreted  as  an  undertaking  to 
pay  a  draft  given  to  a  bank  and  not 
necessarily  mentioned  in  a  schedule  as 
part  of  the  transactions,  or  by  the  De- 
fendant known  to  be  part  of  the  trans- 
actions in  question.  Hood  &  The  Bank 
of  Toronto.    M.  Judgment  reversing. 


(1)  In  the  absence  of  any  special  privilege 
the  Crown  has  a  preference  over  chirographic 
creditors  for  sums  due  to  it  by  the  defendant. 

(2)  This  judgment  has  since  been  reversed 
in  Privy  Council.  En. 


19  June,  1880.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Monk  and 
Tessier,  JJ.  dis.   Eep.  3  Leg.  News  234. 

Where  a  contract  to  supply  flour  was 
transferred  to  another  firm,  and  they 
agreed  to  carry  on  the  business  on  con- 
dition of  cash  on  delivery  or  security  on 
draft  at  30  days,  no  action  will  lie 
against  the  second  party,  for  insisting  on 
these  conditions,  although  they  were 
not  shipped  by  the  party  originally  ap- 
plied to.  Tourigny  &  Wheeler  et  al.  Q. 
Judgment,  2  May,  1884.  Monk,  Eamsay, 
Testier,  Cross,  Baby,  JJ. 

PRIVY  COUNCIL.— An  appeal  lies  to 
Her  Majesty  in  Her  Privy  Council 
from  final  judgments  rendered  in  appeal 
or  error  by  the  Court  of  Queen's 
Bench : 

1 .  In  all  cases  where  the  matter  in 
dispute  relates  to  any  fee  of  ofBce, 
duty,  rents,  revenue,  or  any  sum  of 
money  payable  to  Her  Majesty ; 

2.  In  cases  concerning  titles  to  lands 
or  tenements,  annual  rents  and  other 
naatters  by  which  the  rights  in  future 
of  parties  may  be  affected  ; 

3.  In  all  other  cases  wherein  the 
matter  in  dispute  exceeds  the  sum  or 
value  of  five  hundred  pounds  sterling." 
C.  C.  P.  1178. 

Leave  to  appeal  to  the  Privy  Council  , 
is  only  granted  from  final  judgments. 
1 

Leave  to  appeal  to  the  Privy  Council 
from  a  judgment  of  the  Court  of  Queen's 
Bench,  Quebec,  will  be  granted,  al- 
though the  opposite  party  has  already 
obtained  leave  to  appeal  to  the  Supreme 
Court  of  Canada.  The  City  of  Montreal 
&  Devlin.  Judgment  22  March,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.,  Eep.  1  Leg.  News 
151. 

Under  the  Insolvent  Act  of  1875,  the 
appeal  to  the  Privy  Council  is  not  taken 
away.  See  sections  8  and  128.  KmgM 
&  La  Banque  Nationale.  Q.  Jud^ent 
8  March,  1876.  Dorion,  C.  J.,  MonK, 
Eamsay,  Sanborn,  McCord,  JJ. 
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The  defendant  has  a  right  to  appeal 
to  the  Privy  Council  from  a  judgment 
on  an  action  to  set  aside  a  Crown 
Patent,  establishing  Respondent's  title 
to  lands.  Pacaud  &  Richdby.  Q.  Judg- 
ment 4  Dec,  1875.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  JJ. 

An  appeal  to  the  Privy  Council  can 
be  allowed  only  from  a  final  judgment. 
But  as  a  judgment  dismissing  an  at- 
tachment before  judgment  cannot  be 
remedied  at  any  oth«r  stage  of  the 
case,  the  Court  holds  that  the  judg- 
ment was  a  final  one,  and  the  motion 
for  leave  to  appeal  to  the  Privy  Council 
must  therefore  be  granted.  Dallimore 
&  Brooke.  M.  Judgment  Sep.  1874. 

Wotherspoon's  C.  C.  P.  note  to  art. 
1178. 

Leave  to  appeal  to  the  Privy  Council 
will  be  granted  from  a  judgment  main- 
taining a  capias.  Goldring  &  The  Ho- 
chelaga  Bank.  M.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  JJ.  Rep.  2 
Leg.  News  232. 

Commissioners  were  appointed  for  the 
expropriation  of  certain  real  estate  in 
Montreal,  under  27  and  28  Vic.  1  c.  60. 
They  made  an  award,  which  the  Cor- 
poration thought  extravagant,  and  be- 
fore the  homologation'of  the  report,  the 
Corporation  moved  the  Superior  Court 
to  have  the  Commissioners  removed 
for  want  of  diligence  and  fidelity  in  the 
discharge  of  their  duties,  (sect.  8.)  This 
motion  was  granted  and  new  Commis- 
sioners were  appointed.  The  Commis- 
sioners appealed  to  this  Court  and  the 
judgment  of  the  Superior  Court  was 
reversed.  Leave  to  appeal  to  the  Privy 
Council  was  resisted  on  the  ground  that 
this  was  an  Interlocutory  Judgment. 
Held,  that  it  was  final  as  regards  the 
Commissioners.  Leave  granted.  Brown 
et  al  &  The  Mayor,  &c.,  of  Montreal 
Judgment,  1874. 

There  is  an  appeal  to  the  Privy 
Council  from  a  judgment  setting  aside 
an  injunction,  if  the  amount  involved 
be  sufficient,  or  if  the  subject  matter  be 
of  a  nature  to  permit  of  an  appeal  in 
an  ordinary  case.  McDonald  &   Joly. 


M.  Judgment,  22  March,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier.  Cross,  JJ.  2  Leg.  News  104. 

No  appeal  lies  to  the  Privy  Council 
from  a  judgment  upon  demurrer,  for 
there  is  nothing  in  the  judgment  which 
cannot  be  remedied  after  final  judg- 
ment ;  the  judgment  is  merely  interlo- 
cutory, and  motion  for  leave  to  appeal 
to  the  Privy  Council  cannot  be  granted. 
Brooke  &  Blomfield.  M.  Judgment,  21 
Sep.,  1874. 

"Wotherspoon's  C.  P.  C,  note  to 
article  1178. 

The  judgment  granting  a  new  trial  is 
Interlocutory,  and  leave  to  appeal  to 
the  Privy  Council,  will  not  therefore  be 
granted.  South  Eastern  Counties  Rail- 
way Co.  &  Lambkin.  M.  Judgment,  13 
June,  1877. 

Note Application  was  subsequently 

made  to  the  Judicial  Committee  for 
leave  to  appeal,  and  it  was  granted,  and 
the  judgment  granting  a  new  trial  was 
reversed.  It  is  considered  that  this  de- 
cision of  the  judicial  committee  does 
not  reverse  the  rule  that  leave  to  ap- 
peal will  not  be  granted  on  an  interlo. 
cutory  judgment  by  the  Court  of 
Queen's  Bench. 

Leave  to  appeal  to  the  Privy  Council 
will  not  be  granted  from  a  judgment 
refusing  to  discharge  a  party  arrested 
under  the  warrant  of  the  Speaker  of 
the  House  of  Assembly  of  the  Quebec 
Legislature.  It  is  because  the  case 
was  a  criminal  case  ?  The  judges  were 
divided.  Exp.  Dansereau.  M.  Judg- 
ment, 19  Feb.,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

Leave  to  appeal  to  the  Privy  Council 
will  not  be  granted  from  a  judgment 
maintaining  a  prohibition  against  the 
council  of  the  bar.  O'Farrell  &  Bras- 
sard. Q.  Judgment,  4  March,  1878,  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  1  Leg.  News  115. 

Leave  to  appeal  to  the  Privy  Council 
will  be  refused  on  the  application  of 
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a  relation  from  the  judgment  of  the 
Court  of  Queen's  Bench,  allowing  a  writ 
of  Prohibition  to  issue,  restraining  the 
Council  of  a  section  of  the  bar.  O'Far- 
rell  &  Brossard.  Judgment,   4  March, 

1878.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Rep.  1  Leg.  News 
115. 

The  amount  originally  in  issue  must 
govern  the  right  of  Appeal  to  the  Privy 
Council.  And  even  where  there  is  a 
cross-demand  for  an  amount  in  itself, 
not  appealable,  it  is  so  connected  with 
the  original  case  as  to  form  part  of  the 
matter  in  dispute  in  the  case,  and  it  is 
therefore  appealable.  Bartley  &  Bart- 
leti  &  E.  Contra.  M.  Judgment,  14  Dec, 
1877. 

In  calculating  the  amount  necessary 
to  make  a  case  appealable,  the  interest 
accrued  during  the  suit,  cannot  be  con- 
sidered. Stanton  &  The  Home  Insu- 
ance  Co.    M.  Judgment,  20  September, 

1879.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  J  J.  Rep.  2  Leg.  News  314, 24 
J.  38.  {I) 

Where  the  action  is  to  recover  back 
a  sum  of  money  exacted  illegally  from 
the  Appellant  under  an  assessment,  the 
validity  of  the  roll  not  being  in  ques- 
tion, leave  to  appeal  to  the  Privy  Coun- 
cil will  not  be  granted.  Future  rights,  at 
least  such  rights  as  are  contemplated 
by  the  article,  are  not  affected  by  the 
judgment.  If  the  roll  were  in  existence 
for  three  years,  the  total  amount  at 
stake  would  not  give  the  right  of  ap- 
peal. Valois  &  Les  Commissaires  d'E- 
cole  d'Hochelaga,  also  Lussier  &  The 
same.  M.  Judgment,  17  Sep.,  1880.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  JJ.  Rep.  3  Leg.  News  309. 

The  certificate  of  the  Registrar  of  the 
Privy  Council  stated  that  the  case 
"stand-referred"  to  the  Privy  Council, 
and  it  was  moved  that  the  record  should 
be  ordered  back  to  the  Superior  Court 


(1)  Note. — Two  cases  were  decided  in  the 
same  sense,  one  21  Dec.  1872,  the  other  22 
Sep,  1873,  consequently  before  the  time  cover- 
ed by  this  index.  Wotherspoon's  C.  C,  P. 
note  to  art.  1178. 


because  this  certificate  does  not  show 
that  any  proceedings  had  been  taken 
within  six  months.  Motion  refused.  The 
Mayor  &c.  of  Montreal  &  Brown.  Judg- 
ment, March,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ.  (1) 

A  judge  of  the  Court  of  Queen's 
Bench  has  power  to  extend  the  delay 
for  giving  the  security  on  an  appeal  to 
the  Privy  Council  beyond  the  delay 
ordered  by  the  Court,  as  that  within 
which  security  must  be  given,  when 
such  judge  is  seized  of  the  matter  be- 
fore the  expiration  of  the  delay  origin- 
ally granted  ;  and  when  security  is 
given  within  such  extended  delay,  the 
Respondent  cannot  execute  the  judg- 
ment appealed  from.  The  Mayor  &c.  of 
Montreal  &  Hubert  et  al.  M.  Judgment, 
21  March,  1877.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 
Rep.  21  J.  85. 

On  motion,  and  by  consent  of  both 
parties,  an  acte  argu^  de  faux  may  he 
ordered  to  be  sent  to  the  Privy  Council. 
Panet  &  Samel.  Q.  Judgment,  3  June, 
1875.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  JJ. 

PROBABLE  CAUSE. -u.  Dama&es.— 
Malicious    Prosecution. Pkothonot- 


"It  is  sufficient  to  support  an  action 
for  malicious  prosecution  if  the  prose' 
cutor,  (defendant)  while  complaining 
that  a  sum  entrusted  to  the  accused 
(plaintiff),  a  commission  merchant,  had 
not  been  employed  according  to  in- 
structions, and  that  part  had  been  mis- 
appropriated, endeavored  to  compound 
what  he  pretended  was  a  felony  by 
warning  the  accused  to  settle  to  save 
further  trouble,  and  held  back  the 
warrant  for  nineteen  months  after  lay- 
ing the  information,  in  order  to  coerce 
him  to  settle,  though  the  prosecutor 
had  obtained  a  legal  opinion  that  it 
was  a  case  of  felony;  and  acted  thereon. 
M.  Judgment  reversing,  22  June,  1874. 
Dorion,  C.  J.,  Taschereau,  Ramsay,  San- 
born,  Loranger,  JJ.,    Ramsay  &  San- 


•  1)  In  the  Privy  Council  the  appeal  was 
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born,  JJ.  dis.  Rep.  23  J.  184.  9  Rev. 
Leg.  656. 

In  an  action  of  damages  for  accusing 
another  wrongfully  of  perjury,  there 
must  be  not  only  malice,  but  want  of 
probable  cause.  Beauchemin  &  Tru- 
deau.  M.  Judgment  confirming,  Sep- 
t»mber,  1876.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,   Tessier,  JJ. 

The  Plaintiff  and  others  pulled  down 
a  small  cottage  and  carried  it  away 
and  used  the  timber  for  making  fences. 
The  owner  of  the  house  had  them 
arrested  for  larceny.  Held,  confirming 
the  judgment  of  the  Superior  Court 
that  there  was  no  probable  cause  for 
the  arrest.  De  Beaujeu  &  Adam.  M. 
Judgment  confirming,  September,  1874. 
Dorion  C.  J.,  Taschereau,  Ramsay,  San- 
born, McKay  J  J.  Ramsay  &  McKay, 
JJ.  Dis. 

Lafond  &  Picotie.  M.  Judgment  con- 
firming, December,  1874.  Dorion  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

PREUVE  AVANT  FAIRE  DROIT.— Leave 

to  appeal  will  not  be  granted  from  an 
order  suspending  a  demurrer  in  order 
to  make  proof  before  deciding  the  law 
issue,  unless  it  is  clear  that  the  evidence 
would  be  useless.  Jobin  &  Barheau. 
Q.  Judgment  rejecting  the  motion,  5 
September,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ. 

PROCEDURE. 


§  1. 
§  2. 
§  3. 
§  4. 
§  5. 
§  6. 
§  7. 
§  8. 
§  9 
§10. 
§11. 
§12. 
§13. 
§14. 
§15. 
§16. 


Accountant. 

Amendment  op  Declaration. 

Matter  op  Record. 

Dilatory  Exception. 

Preliminary  Plea. 

Declinatory  Exception. 

Exception  to  the  Form. 

Service  of  Summons. 

Misnomer. 

Demand  op  Plea. 

Discontinuance. 

Exhibits. 

Faux. 

Defense  au  fait. 

Inscription. 

Enquete. 


§  17.  Evidence. 
§  18.  Faits  et  Articles. 
§  19.  In  Forma  Pauperis. 
§  20.  Intervention. 
§  21.  Execution. 
§  22.  Quo  Warranto. 
§  23.  Sequestrator. 
§  24.  Collocation. 
§  25.  NuLLiTE  de  Deorbt. 
§  26.  Pleading. 

§  27.  Service  at  the  Prothonotary's 
Office. 

§  28.  Appeal  to  Privy  Council. 

§  29.  Assessment. 

§  30.  Conge  depaut. 

§  31.  Litispendence. 

§  82.  Consolidation  of  Causes. 

§  33.  Peremption. 

§  34.  Reopening  Enquete. 

§  35.  Delays. 

§  36.  Appeal. 

§  1.  Acoountant.-ln  an  action  to  recover 
back  monies  alleged  to  have  been  paid 
to  respondent  as  his  share  of  certain 
supposed  profits  which  appellant  alleges 
afterwards  proved  to  be  losses,  that  the 
court  may  without  the  consent  of  the 
parties  refer  the  matters  in  dispute  to 
an  accountant,  when  the  Court  is  of 
opinion  that  the  evidence  adduced  is 
contradictory  and  unsatisfactory.  The 
Canada  Paper  Co.  cfc  Bannatyne.  M. 
Judgment  reversing,  23  September, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ.  Reported 
26  J.  124. 

§  2.  Amendment  of  declaration.-Und&r 
art.  53  C.  C.  P.  a  declaration  may  be 
amended  in  all  cases,  except  when  it 
changes  the  nature  of  the  action,  on 
leave  of  the  Court,  and  at  any  stage  of 
the  proceedings,  even  after  argument 
on  the  merits.  The  Merchant's  Bank 
&  MeGreevy.  Q.  Judgment  reversing, 
4  Dec,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Where  a  motion  to  amend  the  de- 
claration in  the  case  is  of  such  a  nature 
as  materially  to  alter  the  allegations 
and  conclusions,  an  opportunity  to  an- 
swer the  declaration  as  amended  should 
be  afforded  to  the  Defendant,  and 
therefore  a  judgment  granting  such 
motion  and  pronouncing  finally  on  the 
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merits  of  the  case  at  the  same  time  will 
be  reversed.  Montrait  &  Williams.  M. 
Judgment  reversing,  22  June,  1877. 
Dorion,  C.  J.,  Monk,  Pamsay,  Sanborn, 
Tessier,  JJ.  Rep.  22  J.  19. 

§  3.  Matter  of  Record. — The  date  of 
actual  return  of  an  action,  as  established 
by  the  paraph  of  the  Prothonotary  and 
the  register  of  the  court,  cannot  be 
contradicted  by  affidavits.  Ross  & 
Marceau.  M.  Judgment  reversing,  16 
Sep.,  1879.  Rep.  24  L.  C.  J.  143.  2  Leg. 
News,  310.  10  Leg.  143. 

§  4  Exception  dilatoire A  Plaintiff 

has  a  right  to  demand  by  exception  di- 
/atoire  he  be  given  time  to  call  in  his 
garant.  and  until  the  garant  is  bound 
to  plead  to  the  action  en  garantie.  C.  C. 
P.  120-4  and  122.  Boss  &  La  Banque 
Nationale.  Q.  Judgment  reversing,  7 
May,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk, 
J.  dis. 

Where  a  party  has  failed  to  appear, 
and  obtains  leave  to  appear  from  the 
Court,  he  may  file  a  dilatory  plea  asking 
for  security  for  costs  from  a  stranger. 
Hill  &  Ware.  Judgment  confirming, 
June,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  JJ. 

A  dilatory  exception  was  filed,  asking 
for  security  for  costs ;  security  was  given 
by  the  Plaintiff,  but  no  judgment  was 
rendered  on  the  exception.  This  omis- 
sion not  causing  any  injustice  to  the 
Plaintiff,  who  did  not  complain  in  due 
time,  was  not  ground  for  an  appeal. 
Bowen  et  al.  &  Gordon  et  al.  M.  Judg- 
ment confirming,  19  January,  1882.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  5  Leg.  News  300. 

§  5  Preliminary  plea Deposit An 

opposition  a  jugement  filed  by  Defen- 
dants, under  Art.  484  of  the  Code  of  C. 
P.,  on  the  sole  grouud  that  one  of  them 
has  been  summoned  by  a  wrong  name, 
is  in  the  nature  of  a  preliminary  excep- 
tion to  the  action,  and  must,  conse- 
quently, be  accompanied  by  a  deposit 
required  by  art.  1 1 2  of  the  Code  of  C. 
P.,  in  addition  to  that  required  by  art. 
486  of  the  same  Code.  Jubinville  et  al. 


&  The  Bank  of  British  North  America. 
M.  Judgment  confirming,  20  June,  1874. 
Taschereau,  Ramsay,  Sanborn,  Loran- 
ger,  JJ.  Rep.  18  J.  237. 

§  6  Declinatory  exception.A  policy  of 
fire  insurance  effected  on  a  building  at 
Quebec,  although  the  policy  be  dated 
at  Montreal,  gives  right  of  action  in  case 
of  fire  at  Quebec.  The  Sco  ttish  Commer- 
cial Insurance  Company  &  CMally,  Q. 
Judgment  confirming,  7  August,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Cross,  J.,  dis. 

When  a  subscription  to  the  capital 
stock  of  a  joint-stock  company,  having 
its  chief  office  in  Montreal,  is  made  by 
a  Defendant  domiciled  in  another  dis- 
trict, the  subscription  being  made  in 
such  other  district  the  Defendant  can- 
not be  summoned  to  answer  in  the  Dis- 
trict of  Montreal,  in  an  action  for  calls 
on  such  stock.  The  National  Insurance 
Co.  &  Paige.  Judgment  confirming,  4 
Feb.,  1879.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Rep.  24  J.  187. 
2  Leg.  News  93. 

An  objection  to  the  local  jurisdiction 
of  the  Court,  if  not  pleaded,  will  be 
considered  to  be  waived.  Gray  & 
Dubuc.  Q.  Judgment  confirming,  5 
September.  1876.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Sanborn,  Tessier,  JJii 
Rep.  2  Q.  L.  R,  234. 

Where  a  declinatory  plea  is  filed 
without  stamps  and  beyond  the  delay 
allowed  by  law  (Art.  i07  C.  C.P.)it 
will  be  rejected  on  motion  of  Plaintiff. 
Thompson  &  Cimon.  Q.  Judgment  con- 
firming, 4  December,  1880.  Sir  A.  A. 
Dorion,  C.  J,,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  1  Dec.  d'A.  86. 

§7.  Exception  to  the  form — An  ei- 
ception  d,  la  forme  which  states  that 
no  proper  service  had  been  made  upon 
the  defendant  is  not  lihelUe  as  requi- 
red by  law,  inasmuch  as  it  does  not 
state  the  particular  defect  in  the  ser- 
vice which  is  complained  of,  and  such 
exception  d  la  forme  should  be  dismis- 
sed. Beaufoy  &  Peek.  M.  Judgment 
reversed,  16  Sep.  1875.    Dorion,  C.  J., 
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Monk,  Taschereau,  Ramsay,  Sanborn, 
J  J.  Rep.  20  J.  182. 

When  the  law  declare  that  service 
may  be  validly  made  on  the  President 
of  a  company,  without  sebyingpersonally, 
the  service  may  be  made  at  the  Presi- 
dent's domicile.  Board  of  Temporali- 
ties &  Munster  &  Trustees  of  St  An- 
drew's Church.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  3  Leg. 
News  379. 

Where  the  defendant  filed  an  ex- 
ception (J  la  forme,  and  the  Plaintifi; 
amended  his  declaration,  and  the  de- 
fendant was  not  further  heard  on  his 
exception  which  was  dismissed,  he 
will  not  be  granted  leave  to  appeal 
from  the  judgment  dismissing  the  ex- 
ception, if  it  appears  that  the  amend- 
ment covered  all  valid  grounds  of  ex- 
ception (J  la  forme.  Lee  Mallette  & 
Tremblay,  14  L.  C.  J.  209.  Pacaud 
&  Demers.  Q.  Judgment  7  December, 
1875. 

In  a  district  where  there  is  no  rule 
of  practice  fixing  the  hours  of  opening 
and  closing  the  Prothonotary's  office, 
but  where  the  oflBce  was  usually  clossd 
at  4  p.  m.,  an  exception  ci  la  forme  filed 
between  4  and  5  p.  m.  is  properly  filed. 
The  Carillon  &  Granville  Railway 
Company  &  Burch.  Judgment  revers- 
ing, 18  Dec,  1876.  Monk,  Ramsay,  San- 
bord,  Tessier,  JJ.  Rep.  21  J.  46.  9  Rev. 
Leg.  3. 

A  firm  originally  composed  of  two 
partners,  admitted  a  third.  The  change 
was  not  registered,  and  the  firm  was 
sued  as  if  composed  of  the  first  two 
partners  only.  Service  was  made  at 
the  place  of  business  of  the  new  firm 
Held,  that  the  plaintifis  were  entitled 
to  amend  the  writ  by  inserting  the 
name  of  the  new  partner,  and  an  ex- 
ceptisn  to  the  form,  attacking  the 
amendment,  pleaded  by  the  new  part- 
ner when  thus  brought  into  the  case, 
was  dismissed.  Eastern  Townships 
Bank  &  Morrill.  M.  Judgment  revers- 
ing, 14  December  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
1  Leg.  News  28. 


§  8.  Service  of  Summons. — Where  the 
service  of  summons  is  personal,  at  a 
place  other  than  his  domicile,  the  de- 
lay to  appear  is  computed  according  to 
the  distance  of  the  place  of  such  ser- 
vice, and  not  according  to  the  distance 
of  Defendant's  domicile  to  the  place 
where  the  court  is  held.  Smith  &  Do- 
novan. M.  Judgment  confirming,  16 
Leg.  1875.  Rep.  19  J.  336. 

An  opposition  to  a  sale  on  a  vendi- 
tioni exponas  may  be  dismissed  on  mo- 
tion, where  there  is  nothing  to  show 
that  the  advertisements  and  pubUca- 
tions  have  not  been  made  upon  the 
first  writ,  and  where  there  is  no  judge's 
order.  Delinelle  &  Armstrong  et  al. 
M.  Judgment  confirming,  14  may,  1879. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
J  J.  Rep.  2  Leg.  News  182.  10  Rev. 
Leg.  315. 

La  signification  d'un  bref  d'appel, 
faite  au  procureur  ad  litem  de  la  partie 
adverse,  en  personne,  dans  les  Etats- 
Unis  d'Amerique,  oil  il  se  trouve  en 
villegiature,  est  legale  (art.  1123  0.  P. 
C.)  Gilmour  &  Hall.  M.  Motion  de 
rintime  renvoyee  sans  frais,  21  Sep., 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  JJ.  Rep.  14  Rev.  Leg. 
524. 

A  witness  coming  into  a  District  in 
which  he  is  not  domiciled,  under  a 
duly  signified  writ  of  subpoena,  may  be 
validly  served  therein  with  summons 
ad  respondendum.  Bruneau  &  McCaf- 
frey. Q  Judgment  reversing,  8  June, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  7  Q.  L. 
R.  364,    1  Dec.  d'A.  313,  11  R.  Leg.  253. 

Where  the  Plaintifi  has  been  duly 
called  in  by  advertisement,  the  service 
of  his  copy  of  a  tiers-saisie  at  the  Pro- 
thonotary's office  is  valid.  Santoire  et 
al.  &  Turcot.  M.  Judgment  reversing, 
16  March,  1877.  Monk,  Ramsay,  San- 
born, Tessier,  JJ. 

Where  damages  are  asked  and  all 
the  ground  of  action  occurred  in  two  dis- 
tricts, the  Defendary  can  only  be  sued  in 
the  district  of  his  own  domicile,  or  where 
he  is  served  personally.  So  where  De- 
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fendant  began  a  prosecution  against 
Plaintiff  before  the  police  magistrate, 
by  accusing  him  of  theft,  and  a  warrant 
was  issued  and  the  Plaintiff  was  arrested 
in  the  districtof  Iberville,  service  on  the 
Defendant  in  the  district  of  Bedford, 
where  he  resides,  summoning  him  to 
answer  an  action  of  damages  in  the  dis- 
trict of  Montreal  for  the  above  criminal 
proceedings,  is  insufficient.  Bolduc  & 
Archambauli.  M.  Judgment  reversing, 
24  March,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Eamsay,  Tessier,  Cross,  Baby,  JJ.  Earn- 
say,  J.  dissenting  thought  that  the  ser- 
vice was  sufficient,  that  the  cause  of 
action  was  the  complaint  which  was 
made  in  Montreal,  and  that  the  other 
proceedings  were  merely  accessory  and 
incidental. 

Pourpermettre  aun  Demandeur  d'as- 
signer  le  Defendeur  dans  un  autre  dis- 
trict que  celui  de  son  domicile,  en 
vertu  de  I'art.  34  C.P.C.,  (1)  sous  le  pre- 
texte  que  Paction  est  portee  dans  le 
district  oii  le  droit  d'action  a  pris  nais- 
sance,  il  faut  que  ce  droit  ait  pris  nais- 
sance  dans  differents  districts,  I'action 
devra  etre  portee  devant  le  tribunal  du 
domicile  du  defendeur,  a  moins  qu'il 
ne  soit  aswgne  personnellement  dans 
un  autre  district.  Faucher  &  Brown, 
M.  Judgment  confirming,  22  November, 
1881.  8ir  A.  A.  Dorion.  C.  J.,  Eam=ay, 
Tessier,  Cross,  Baby,  JJ.  Eep.  2  Dec. 
d'A.  168. 

§  9  Misnomer— kn  exception  A  la  for- 
me will  not  be  sustained  on  the  ground 
that  a  party  is  not  designated  by  his 
proper  name,  if  he  be  designated  by 
the  initials  of  his  christian  name  by 
which  he  signed  part  of  the  proceed- 
ings. Wilson  &  Rafter.  M.  Judgment 
confirming,  14  June,  1879.  Monk,  Eam- 
say, Tessier,  Cross,  Sicotte,  JJ.  Eep  2. 
Leg.  News  211. 


(1)  In  matters  purely  personal  other  than 
those  mentioned  m  Arts  35,  36,  38,  40  and 
42,  the  Defendant  may  be  summoned  either. 
— 1  Before  the  Court  of  his  domicile.  2.  Be- 
fore the  Court  of  the  place  where  the  demand 
is  served  upon  him  personally,  or  3 .  Before 
the  Court  of  the  place  where  the  right  of 
action  originated. 


§  10.  Demand  of  plea — can  only  be 
made  after  the  delay  for  pleading  has  ex- 
pired, and  a  foreclosure  on  a  demand 
made  before  this  will  be  set  aside  as  ir- 
regular. The  Corporation  of  Ireland,  & 
Laroclielle.  Q.  Judgment  reversing,  5 
Oct.,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Eamsay,  Cross  and  Baby,  JJ. 

§  II.  Discontinuance  on,  not  allowed. 
— After  a  case  has  been  submitted  to 
the  Court  on  the  merits,  the  Plaintiff  is 
not  entitled  to  discontinue  the  action 
on  payment  of  costs.  Williamson  A 
Rhind.  M.  Judgment  confirming,  22 
March,  1877.  Sir  A.  A.  Dorion,  C.J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Rep.  22  J.  166. 

§  12.  Exhibits.  —  A  party  must  give 
notice  of  his  inscription  at  enquete  and 
merits,  to  the  opposite  party  under  art. 
317  C.  C.  P. 

According  to  the  30  Eule  of  Practice 
of  the  Superior  Court,  a  party  who  ha« 
not  produced  his  exhibits  with  his 
declaration,'  cannot  produce  them  with- 
out giving  notice  to  the  Defendant, 
and  cannot  be  foreclosed  from  plead- 
ing before  the  production  of  the  ex- 
hibits. Guilbault  et  al  &  Vadenais.  M. 
Judgment  reversing,  15  February,  1881. 
Reported  1  Deo.  d'A.  228. 

Where  a  marriage  license  was  not 
filed  at  the  proper  time  by  the  clergy- 
man sued  in  damages,  and  was  after- 
wards irregularly  produced  at  enquiU, 
the  Court  should  not  have  exoltided 
the  exhibit  altogether,  but  should  have 
allowed  the  party  an  opportunity  to 
file  it,  after  due  notice,  on  payment  of 
costs.  Couture  &  Foster.  M.  Judgment^ 
confirming,  6  March,  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Eep.  5  Leg.  News  302. 

§  13.  Faux.— On.  motion  and  by  con- 
sent of  both  parties  acte  arguidefaux 
ordered  to  be  sent  to  Privy  Council. 
Panel  &  Hamel.  Judgment,  3  June, 
1875.  Dorion,  C.  J.,  Monk,  Eamsay,  San- 
born, J  J. 

§  14.  Defense  en  fait Interventioni 

—Acceptation  of  legacy — Lapartiequi 
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oppose  une  defense  au  fonds  en  fait  a 
une  demande  en  reprise  d'instance, 
sans  se  plaindre  qu'il  n'y  a  pas  eu  de 
jugement  sur  une  demande  precedente 
en  reprise  d'instance  non  contestee,  ne 
pent  pas  se  pr§valoir  de  cette  irregula- 
rite  en  Cour  d'Appel ; 

La  partie  qui  assigne  des  executeurs 
testamentaires  en  reprise  d'instance, 
et  produit  le  testament  qui  les  nomme 
executeurs,  n'est  pas  obligee  de  prouver 
qu'ils  ont  accepte  cette  charge,  s'ils 
n'ont  oppose  a  la  demande  qu'une  de- 
fense au  fonds  en  fait,  sans  nier  spe- 
cialement  qu'ils  I'aient  acceptee.  Price 
et  al  &  Hale  et  al.  Q.  Judgment  con- 
firming, 7  March,  1881.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ.  Rep.  1  Dec.  d'A.  233. 

§  15.  Inscription A  case  being  in- 
scribed for  hearing  on  a  preliminary 
plea,  bad  as  not  being  a  preliminary, 
and  therefore  dismissed,  does  not 
authorize  the  Court  to  dismiss  the 
action  without  an  inscription  for  hear- 
ing on  the  merits.  Danjon  &  Th4herge. 
Q.  Judgment  reversing,  7  October,  1886. 
Monk,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

§  16.  Enqutte The  regular  mode  of 

taking  evidence,  unless  there  be  a 
consent  in  writing,  is  in  presence  of  a 
judge.  And  a  party  can  refuse  to  pro- 
ceed where  there  is  no  judge.  And  if 
Defendant  be  summoned  to  appear 
where  there  is  no  judge,  and  he  does 
not  appear,  he  will  not  be  held  to  be  in 
contempt,  if  it  be  established  that  he 
knew  there  was  no  judge  in  the  district, 
and  therefore  did  not  obey  the  su  hpcena. 
Nor  will  be  charged  with  the  costs  of 
the  day.  And  leave  to  appeal  will  not 
be  granted  from  a  judgment  so  decid- 
ing. Pacaud  &  Poisson.  Q.  Judgment 
6  Dec,  1873.  Duval,  C.  J.,  Badgley, 
Monk,  Taschereau,  Ramsay,  JJ. 

It  is  only  by  consent  that  a  party  in 
a  contested  suit  can  proceed  to  take 
evidence  at  length,  and  either  party 
has  a  right  to  insist  that  the  case  be 
proceeded  with  at  enquSie  and  merits. 
The  Exchange  Bank  &  Craig.  M. 
Judgment  refusing  leave  to  appeal,  27 


March,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  J.,  dis.  Rep.  7  Leg.  News  390. 

An  enqutte  will  be  ordered  in  appeal 
to  enable  respondent  to  prove  acquies- 
cence in  a  judgment.  Jordan  &  Jett4, 
M.  Judgment  September,  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ. 

Where  a  petition  has  been  filed  pray- 
ing the  dismissal  of  an  appeal  on  the 
ground  of  acquiescement,  and  aflSdavits 
are  filed  in  support  and  against  the 
application  of  a  contradictory  character, 
leave  will  be  granted  to  cross-examine 
the  deponents.  Hoite  &  Champagne, 
M.  Judgment,  19  Nov.  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  J.J.  Rep.  25  J.  227,  2  Dec.  d'A. 
127. 

Where  in  an  action  of  damages  for 
libely  the  plea  being  in  mitigation,  is 
vague,  the  Defendant  will  not  be  given 
leave  to  reopen  his  enquSie  to  examine 
witnesses  not  named,  and  whose  evid- 
ence is  described  as  "tendant  d,  prouver 
la  vMi^  de  ious  les  faits  alliguis  dans 
Varticle  incrimini  en  cette  cause  d  peu 
de  chose  pr&s,  etc."  Irvine  &  Tousi- 
gnant,  Q.  Judgment  refusing  leave  to 
appeal  4  Dec,  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 

§  17.  Evidence When  the  presiding 

judge  rules  out  evidence  and  the  enquSie 
is  declared  closed,  and  afterwards,  cor- 
recting his  own  ruling,  decides  that  the 
evidence  is  admissible  and  that  it 
should  not  have  been  ruled  out,  the 
enqutte  should  be  reopened  generally. 
Langlois  &  Valin.  Q.  Judgment  re- 
versing, 8  June  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,   Ramsay,   Cros",  Baby  JJ. 

§  18.  Faits  et  articles Where  a  par- 
ty neglect  to  answer  fa}its  et  articles 
and  makes  application  to  the  Court  to 
have  his  default  taken  off,  and  thus  the 
faits  et  articles  are  taken  as  confessed, 
is  reversed  by  the  Court,  and  judgment 
is  given  entirely  on  the  evidence  so 
obtained,  the  Court  of  Appeal  will  re- 
verse the  judgment  but  will  condemn 
the  party  so  in  default  to  pay  the  costs 
of  the  appeal.    McGreevey  &   Gagn4. 
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,  Judgment  reversing,  4  June,  1880.  Do- 
rion,  C.  -J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Eamsay,  J.  dis.  as  to  the 
costs  in  Appeal,  the  Respondent  being 
wholely  in  the  wrong  on  that  incident. 

Incidental  demand. — A  set  off  against 
a  demand  is  not  always  necessarily 
pleaded  by  an  incidental  demand.  So 
an  exception  setting  up  that  certain 
work  was  not  performed  according  to 
the  conditions  of  the  contract  was 
maintained.  Muldoon  &  Lacroix  et  al. 
M.  Judgment  reversing,  Dec.  ]  875.  Do- 
rion,  C.  J.,  Monk,  Eamsay,  Sanborn,  JJ. 

§  19.  In  forma  pauperis If  a  party 

establishes  under  oath  that  he  does  not 
possess  sufficient  means  to  make  the 
necessary  disbursements,  the  court  or 
a  judge,  upon  being  satisfied  by  affida- 
vit that  such  party  has  a  good  cause  of 
action  or  a  good  defence,  may  grant 
him  leave  to  plead  in  forma  pauperis, 
and  may  order  all  officers  of  justice  to 
afford  him  their  services  without  any 
remuneration ;  but  such  party,  if  he 
fails  in  the  suit  is  not  exempt  from 
condemnation  to  pay  costs  to  the  other 
party.  31  C.  C.  P. 

Where  a  defendant  petitioned  to  be 
released  from  capias,  and  the  petition 
was  rejected,  held,  that  he  could  not 
appeal  from  such  judgment  in  forma 
pauperis.  Canadian  Bank  of  Commerce 
&  Brown.  M.  Judgment,  12  Dec.  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  J  J.  Eep.  19  J.  110. 

Legault  &  Legault  16  L.  C.  E.  163, 
Q.  B.  1886. 

§  20.  Intervention Contestation  of. 

—  Nonobstant  Particle  158  du  C.  P.  C, 
une  partie  peut  contester  une  inter- 
vention apres  leshuit  jours  qui  suivent 
sa  signification,  s'il  ne  lui  a  pas  ete  fait 
de  demande  de  plaidoyer,  et  si  aucun 
acte  de  forclusion  n'a  ete  accorde  par 
le  protonotaire.  Derome  et  Rohitaille 
et  al.  Q.  Judgment  reversing,  3  Dec. 
1881.  Monk,  Eamsay,  Tessier,  Cross, 
Baby,  JJ.  Eep.  8  Q.  L.  E.  60. 

An  intervention  cannot  be  filed 
without  leave  of  the  Court  or  judge 


seized  with  a  case  when  it  is  en  ddibiri. 
Holmes  &  Carter.  M.  Judgment  con- 
firming, 21  Sep.  1878.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross, 
JJ.  Eep.  23  J.  50.  9  Eev.  Leg  620. 

§  21.  Execution,  Saisie  sur  Saisie.— 
The  provisions  contained  in  art.  642  C.C. 
P.  are  applicable  only  to  cases  wherein 
the  second  or  subsequent  writ  of  execu- 
tion against  the  lands  of  a  debtor  is 
placed  in  the  sheriff's  hands,  while  he 
is  still  in  possession  of  the  writ  on  which 
the  said  lands  have  been  seized,  and 
while  he  is  still  in  position  to  proceed 
to  the  sale  of  such  lands  on  the  day 
fixed  for  the  sale. 

Accordingly,  where  an  opposition  has 
been  filed  to  a  seizure  of  lands,  and  the 
seizure  has  been  suspended,  and  the 
sheriff  has  returned  the  writ  a.ndprocis- 
verbal  ofseizure  into  the  Prothonotary's 
office,  a  second  seizure  of  the  same 
lands  may  validly  be  made  for  another 
debt ;  and  the  sheriflt  is  not  required 
to  note  such  subsequent  writ  of  execu- 
tion as  an  opposition  for  payment  upon 
the  first  writ.  Fuller  et  al.  &  Fletcher. 
M.  Judgment  reversing,  15  February,' 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, - 
Eamsay,  Cross,  Baby,  JJ.  Eeported  25 
J.  93.  4  Leg.  News  96.  1  Dec.  d'A.  102. 

§  22.  Quo  Warranto — Fiat  of  judge 
— Return  day — This  was  a  proceeding 
under  art.  1016  C.  C.  P.  The  following 
art.  (1017)  provides  that  the  formalities 
set  forth  in  article  998  shall  he  followed. 
That  article  says  that  the  summons 
must  be  preceded  by  the  authorisation  ;, 
of  the  court  of  judge.  Art.  999,  provides 
that  the  summons  shall  contain  a  com- 
mand to  the  party  complained  of  to  ap- 
pear on  a  day  fixed  by  the  court  or 
judge. 

Held  that  the  failure  by  the  court  or 
judge  to  fix  a  day,  was  not  a  nullity, 
but  that  the  party  who  had  obtained 
the  order  might  fix  any  day  he  liked. 
Ross  &  Fafard.  Q.  Judgment  revers- 
ing, 4  Dec,  1883.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Eamsay,  Tessier,  Baby,  JJ- 
Monk,  Ramsay,  JJ.,  dissenting,  thought 
that  being  a  prohibition  to  do,  except 
in  a  special  way,   evidently  being  to 
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give  a  protection  against  an  extraordi- 
nary proceeding,  it  was  a  nullity  d'or- 
donnance  and  purpose  peremptory. 

§  23.  Sequestrator.  —  The  Court  of 
Queen's  Bench  sitting  in  appeal  has 
jurisdiction  to  grant  leave  to  appeal 
from  an  order  of  a  Judge  in  Chambers, 
where  the  judge  is  given  the  jurisdic- 
tion of  the  court. 

A  judgment  appointing  a  sequestrator 
is  a  final  judgment,  and  may  be  appeal- 
ed from  dejsZano.  McCracken&  Logue. 
M.  Judgment  confirming,  24  Sep.,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Baby,  JJ.  The  Chief  Justice, 
dis.  Rep.  6  Leg.  News  326.  3  Dec.  d'A. 
268. 

§  24.  Collocation. — A  report  or  judg- 
ment of  collocation  and  distribution 
which  has  been  homologated,  without 
contestation,  on  motion  made  on  the 
seventh  day  after  its  deposit  and  post- 
ing, nisi  causa,  five  days  after,  will  be 
set  aside  and  annulled  as  having  been 
irregularly  and  illegally  homologated. 
Villeneuve  &  Rolland.  M.  Judgment 
reversing,  18  Sep.  1878.  Rep.  23  J.  220. 

§25.  Nullitede  dScret The  nullity 

of  a  sale  in  fraud  of  creditors  may  be 
invoked  and  pleaded  by  any  creditor 
who  was  not  a  party  to  such  fraudulent 
contract,  in  any  proceeding  in  which 
the  sale  is  set  up  against  him  by  a 
fraudulent  holder  of  the  property  sold. 

Where  a  deed  under  the  circum- 
stances above  stated  is  attacked  by  a 
creditor  not  a  party  to  the  deed,  and 
who  does  not  ask  to  be  declared  pro- 
prietor of  the  property  alienated,  it  is 
not  necessary  to  call  into  the  cause  all 
the  parties  to  the  alleged  fraudulent 
deed.  Kane  &  Racine.  M.  Judgment 
reversing,  3  Feb.,  1880.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Tes- 
sier, J.,  dis.  Rep.  24  J.  216.  3  Leg. 
News  66. 

It  is  not  to  adjudicate  upon  what  is 
not  demanded  to  accord  to  the  plaintifi" 
one  undivided  third  of  a  usufruit  of 
which  by  his  action  he  demanded  the 
whole.  DeBonald  &  Dame  Marie  Louise 


Barhieretal..  M.  Judgment  confirming, 
23  Jan.,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

Where  of  the  matters  pleaded  the 
parties  consent  that  one  issue  alone 
should  be  submitted  to  the  Court  be- 
low, the  Court  of  Appeals  will  only 
adjudicate  on  the  case  subject  to  such 
limitation.  So  where  the  Plaintiff  makes 
answer,  of  chose  jug4e  to  all  the  preten- 
tions of  the  Defendant  in  avoidance  of 
the  action,  and  the  parties  enter  into 
the  following  agreement  :  "  Les  parties 
"  en  cette  cause  se  desistent  de  I'ins- 
"  cription  de  cette  cause  sur  le  r61e 
"  d'enquete  et  merite,  et  consentent  a 
"  inscrire  la  cause  sur  ie  role  de  droit, 
"  pour  audition  en  droit,  sur  la  replique 
"  en  droit  du  Defendeur,  voulant  et  de- 
"  olarant  les  dites  partie?,  que  juge- 
"  ment  soit  rendu  en  faveur  de  la  de- 
"  manderesse  dans  le  cas  oil  la  dite 
"  reponse  en  droit  serait  renvoyee  sur 
"  le  merite  de  son  plaidoyer  rei  indica- 
"  tee,  chose  jugee,  et  qu'il  serait  declare 
"  qu'il  y  a  chose  jugee  entre  les  parties, 
"  sur  les  moyens  de  defense  du  Defen- 
"  deur,"  the  Court  of  Appeals  wil  not 
look  at  any  other  issue.  Oareau  & 
Desive.  M.  Judgment  confirming  3 
Feb.  1880.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

§  26.  Pleading — ^Where  an  action  is 
brought  for  a  specific  sum  of  money 
being  the  results  of  a  joint  adventure, 
and  there  are  no  conclusions  to  ac- 
count, and  the  Defendant  in  effect 
does  account,  the  Court  will  examine 
the  d£batde  compte  and  give  judgment 
on  the  issue  thus  irregularly  presented. 
Brewster  &  Lamb.  M.  Judgment  re- 
versing as  to  amount  of  the  condemna- 
tion in  the  S.  C.  22  Dec,  1879.  Dorion,. 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 

The  non  registration  of  the  appoint- 
ment of  Plaintiff  must  be  specially 
pleaded  where  the  registration  is  alleg- 
ed. Poissant  &  Barrette.  M.  Judgment 
confirming,  17  Dec,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
3  Leg.  News,  12. 

Where  a  non-suit  was  entered  owing 
to  the  absence  of  the  Plaintift's  attor- 
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nies  who  owing  to  a  misunderstanding 
were  not  present  when  the  case  was 
called,  the  Court  in  banc  may  relieve 
the  party  from  the  effects  of  the  non- 
suit. Bain  &  White.  M.  Kir  A.  A.  Dorion, 
U.  J.,  Eamsay,  Tessier,  Cross,  Baby,  JJ. 

The  lease  ran  from  1st  May,  1879,  to 
1st  May,  1880;  held,  an  action  instituted 
]st  May,  1880,  was  premature,  the  last 
day  of  the  term  belonging  wholly  to  the 
debtor. 

To  the  principal  demand  in  ejectment 
an  incidental  demand  for  damages 
{for  illegally  remaining  in  possession 
after  1st  May)  was  subsequently  added, 
and  the  Defendant  pleaded  to  the  inci- 
dental demand,  asserting  his  right  to 
remain  in  possession.  Held,  that  al- 
though the  principal  demand  was  pre- 
mature and  inadmissible,  and  the  inci- 
dental demand  contained  no  conclu- 
sion for  ejectment,  yet  the  incidental 
demand  might  under  the  issued  joined, 
be  treated  as  if  it  were  incorporated  in 
the  principal  action  so  as  to  sustain  a 
judgment  of  expulsion.  Donaldson  & 
Charles.  M.  Judgment  confirming,  17 
Nov.,  1880.  Dorion,  C.  J.,  Monk,  Eam- 
say, Cross,  Baby,  J  J.  Rep.  4  Leg.  News 
35.  1  Dec.  d'Ap.  22. 

Where  in  a  matter  of  procedure  a 
party  can  still  have  his  remedy  in  the 
Superior  Court,  the  Court  of  appeals 
will  not  grant  leave  to  appeal.  Arless 
&  Hall.  Q.  Judgment  Sep.,  1878. 

Motion  by  Respondent  to  reject  the 
Appeal,  it  being  an  appeal  from  two 
judgment  in  two  oppositions  in  the 
same  case.  Motion  rejected  as  it  did 
not  appear  that  the  Respondent  was  in 
any  way  injured  by  there  being  one 
appeal  instead  of  two.  Dionne  &  Boss. 
Q.  Judgment,  6  Sep.  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  3  Leg.  News  299. 

Note Another    motion     was    also 

made  to  dismiss  appeal  because  no 
reasons  of  Appeal  filed.  Rejected  on 
principle  of  art.  1134  C.  C.  P.  (1) 


Unimportant  irregularities  of  proce- 
dure are  covered  by  acquiescence  of 
the  opposite  party.  Devlin  &  Bossetal. 
Judgment  confirming,  8  Sep..  1879. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

Where  it  appears  in  appeal  that  jus- 
tice cannot  be  done  on  the  record  as  it 
stands  owing  to  some  omission  or  irre- 
gularity the  case  may  be  sent  back  to 
the  Court  below  for  the  proceedings. 
Beattie  &  Workman,  M.  Judgment  re- 
versing, 26  February,  1884.  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Cross,  J.  dis. 

§  27.  Service  at  the  Prothojiotary's 
office — Service  on  the  Defendant  at 
the  office  of  the  Prothonotary  is  sufB- 
cient  in  matters  of  garnishment,  if  the 
Defendant  has  been  sued  as  an  ab- 
sentee (615  C.  C.  P.) 

Irregularities  of  procedure  are  readi- 
ly covered  by  acquiescence  where  the 
party  complaining  has  suffered  no  real 
injury.  Santoire  et  al.  &  Turcot.  M. 
Judgment  reversing,  16  March,  1877 
Monk,  Ramsay,  Sanborn,  Tessier  JJ. 

Irregularities  of  procedure  not  com- 
plained of  in  Review  will  be  taken  as 
having  been  acquiesced  in  by  the  Ap- 
pellant. Scroggy  &  Gordon.  M.  Judg- 
ment confirming,  16  Sep.,  1879.  Dorion, 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Eep. 
2  Leg.  News  348. 

The  Court  of  Appeals  will  not  disturb 
a  judgment  ou  trifling  irregulaiities  of 
procedure,  where  no  substantial  injus- 
tice has  been  done.  Ouy  et  al.  &  Ger- 
vais  et  al.  M.  Judgment  confirmingj  22  ^ 
Dec.  1879.  Dorion  C.  J.,  Monk,  Ramsay, 
Tessier,  Cro.ss,  JJ. 

The  death  of  a  Respondent  who  has 
not  appeared  on  the  appeal  does  not 
interrupt  the  proceedings  between  the 
Appellant  and  the  Respondent  who  has 
appeared.  Hus  &  Millette  &  at  M. 
Judgment,  21  June,  1879.    Doriofl,C. 


(1)  If  however  there  are  demurrers  to  the 


proceeding  to  appeal  or  error  the  demand  of 
reasons  cannot  be  made  before  the  judgment 
upon  the  demurrers. 
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J.,  Monk,  Sicotte,  Ramsay,  Tessier,  JJ. 
Eep.  2  Leg.  News  229. 

§  28.  Appeal  to  Privy  Council. — Se- 
curity.— Where  an  application  to  ap- 
peal to  the  Privy  Council  has  been 
made  in  Chambers  five  days  after  the 
judgment,  security  has  been  allowed 
to  be  given  de  bene  esse,  and  the  res- 
pondent moves  in  the  next  term  that 
the  record  should  be  remitted  to  the 
Court  below,  the  motion  will  be  reject- 
ed. Brewster  &  Lamb.  M.  Judgment 
22  March,  1880.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Rep.  25  J., 
210.  3  Leg.  News  109.  See  for  order  in 
chambers,  3  Leg.  News  To. 

In  an  action  on  a  promissory  note  for 
value  received  the  defendant  will  not 
be  allowed,  on  motion,  to  delay  to  plead 
until  the  holder  has  given  particulars 
of  the  debt  for  which  the  note  was 
given.  Sail  &  The  Union  Bank  of 
Lower  Canada.  Q.  Judgment  confirm- 
ing, 6  May,  1886.  Sir  A.  A.  Dorion,  C. 
J.  Bamsay,  Tessier,  Cross,  Baby,  JJ. 
Eep.  9  Leg.  News  297. 

Osborn  &  Sons  sued  W.  F.  Lewis  & 
Co.  for  $462.10  for  goods  sold  and  de- 
livered. Defendants  admitted  the  debt 
but  said  it  was  compensated  by  a  sure- 
tyship which  Osborn  has  undertaken 
towards  Wilkins  &  Co.  to  protect  the 
draft  of  one  Rogers,  if  he  did  not  pay 
"  on  production  of  his  (Rogers)  pro- 
missory note,  and  the  delivery  to  us 
(Osborn  &  Sons)  of  his  composition 
notes,  when  received. "  Osborn  &  Sons 
do  not  deny  their  guarantee  of  Rogers, 
but  by  special  answer  they  say  if  Lewis 
&  Co.  or  Wilkins  &  Co.  we  have  an- 
other set  off  against  Wilkins  &  Co. 
Meld,  that  this  special  answer  does  not 
alter  the  action  of  Osborn  &  Sons,  it 
only  avoids  the  exception  of  Lewis  & 
Co.  Lewis  et  al  &  Osborn  &  Sons.  M. 
Judgment  confirmed,  30  June  1886. 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 

J  u. 

Defendant  filed  two  preliminary 
pleas.  Plaintiff  required  his  pleas  to 
the  merits,  these  Defendant  filed  one 
being  a  demurrer.  Plaintiff  then  in- 
scribed for  hearing  on  the  law  issue. 


Defendant  moved  to  reject  this  inscrip- 
tion. The  motion  was  rejected  and  he 
moved  to  appeal.  Leave  to  appeal  was 
refused.  Barry  &  The  Canadian  Pacific. 
M.  Judgment,  30  June,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Cross,  Baby,  JJ. 
Ramsay,  J.,  dissenting  thought  the 
law  issue  could  not  be  heard  before 
the  preliminary  pleas.  The  demurrer 
is  not  specially  provided  for  by  articles 
13 1  and  132  C.  C.  P. ;  but  the  intention 
of  the  code  was  to  have  all  the  issues 
heard  together.  And  that  it  was  not 
intended  to  force  the  Defendant  to 
argue  the  law  issue  before  the  preli- 
minary pleas  were  heard. 

Plea  good  in  part  cannot  be  all  dis- 
misse  i  on  demurrer  to  the  whole. 
Desrosiers  &  Hutchins.  M.  Judgment 
reversing,  21  6ep.,  1878.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  33. 

Where  the  Plaintiffby  special  answer 
raises  new  matter  tending  to  alter  the 
cause  of  action,  and  the  Defendant 
joins  issue  without  objection,  the  Court 
will  not  reject  evidence  as  to  the  new 
matter.  Levasseur  et  al  &  Scott.  Q. 
Judgment  confirming,  5  June,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

§  29.  Assessment The  action  was  to 

recover  back  a  special  assessment  for 
the  widening  of  a  street  in  the  neigh- 
bourhood of  Defendant's  property  and 
damages.  The  allegation  was  that  the 
commissioners  had  no  authority  by 
law  to  make  the  assessment  roll ;  but 
it  was  not  stated  particularly  in  what 
respect  it  was  illegal,  or  in  what  the 
defect  of  the  Commissioner's  authority 
consisted.  The  parties  joined  issue  on 
the  declaration  alleging  that  the 
Plaintiff  had  settled  voluntarily  with 
the  Defendant.  The  Plaintiff's  evidence 
was  the  answers  of  Defendant  on  faits 
et  articles  by  which  it  appeared  that 
the  Commissioners  had  reported  after 
their  authority  was  at  an  end.  In  the 
Superior  Court  the  action  was  dis- 
missed on  the  ground  that  the  action 
did  not  set  forth  the  illegality  com- 
plained of.  Held,  reversing  the  said 
judgment,  that  the  action  was  not 
suflSciently  explicit,  but  that  this  should 
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have  been  raised  by  an  exception  d  la 
forme.  M.  Judgment  reversing,  22  Sep., 
]879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Tessier,  J., 
dis. 

Where,  in  a  declaration,  a  right  of 
action  is  set  forth,  although  indistinctly, 
the  action  will  not  be  dismissed  on 
demurrer.  Whitman  &  The  Corpora- 
tion of  Stanhridge.  M.  Judgment  re- 
versing, 18  September,  1878.  Sir  A.  A. 
Dorion  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.,  23  J.  176.  1  Leg.  News  474 
and  507.  9  Rev.  Leg.  652. 

An  incidental  demand  is  not  neces- 
sary unless  it  raises  new  matter, — so 
where  a  person  in  possession  of  logs 
resists  a  saisie  revendication  on  the 
ground  that  he  has  a  lien  on  the  logs, 
he  can  set  up  the  matter  by  plea. 
Hall  &  Atkinson,  Q.  Judgment  con- 
firming, 22  Dec.  1877.  Dorion  C.  J., 
Monk,  Ramsay,  Tessier,  Cross  JJ.  Rep. 
1  Leg.  News  51. 

§  30.  Cong4d£faut The   Defendant 

is  not  obliged  to  give  notice  of  motion 
applying  for  congidifaui  of  an  action 
not  returned.  Filiatrault  &  Buvet. 
Judgment  confirming,  Dec.  1878,  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

§  31.    Litispendence Taking  out  a 

new  action  after  one  which  has  not 
been  returned,  does  not  give  rise  to  an 
exception  of  litispendence.  Cleveland 
et  al.  &  Weigland.  Judgment  confirm- 
ing, M.  22  June  1878.  Dorion  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

The  exception  of  litispendence  can 
only  be  maintained  when  the  parties 
are  the  same,  when  the  matter  is  the 
same,  and  when  the  cause  of  action  is 
identical. 

To  an  action  of  partage  of  the  pro- 
perty of  the  community  existing  be- 
tween the  Plaintiff  in  said  action,  and 
his  deceased  wife,  in  which  the  survi- 
vor declares  his  willingness  on  certain 
conditions,  to  deliver  to  the  nus-pro- 
pri£tair&s,  parties  to  the  action,  certain 
property  which  his  said  wife  had  the 
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use  and  enjoyment  of,  does  not  pre- 
vent the  nus-propri^laires  from  insti- 
tuting an  action  demanding  possession 
of  the  property  in  the  hands  of  the  sur- 
viver.  DeBonald  &  Dame  Marie-Louise 
Barhier,  et  al.  M.  Judgment  confirm- 
ing, 23  Jan.,  1884.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 

In  an  action  of  damages  for  slander  a 
plea  of  justification,  and  not  in  mitiga- 
tion of  damages,  will  be  rejected  on 
demurrer.  Moquin  &  Brossard.  M. 
Judgment  confirming,  June,  1875.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  JJ. 

A  Plaintiff  having  a  right  to  a  trial  by 
jury,  who  has  not  declared  by  his  decla- 
ration that  he  choses  his  case  to  be 
tried  by  a  jury,  may  make  his  option 
after  plea  filed,  and  before  completing 
the  issue,  notwithstanding  the  64th rule 
of  Practice.  Mason  &  Gebhardt.  M. 
Judgment  reversing,  June,  1875.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  JJ. 

A  case  may  be  inscribed  for  enquMe 
et  m^rites,  without  the  filing  of  articu- 
lations of  facts  and  answers,  when  the 
delay  for  filing  the  same  had  expired 
before  the  date  of  the  inscription.  Bel- 
lay  &  Quay.  Q.  Judgment,  1  Decem- 
ber, 1874.  Dorion,  C.  J.,  Monk,  Tasche- 
reau, Ramsay,  Sanborn,  J  J.  4  Q.  L  E.  91. 

§  32.  Consolidation  of  causen Asuifc 

instituted  under  the  Lessors  and  Les- 
see's Act  may  be  united  with  a  cause  pro- 
ceeding between  the  parties  under  the 
ordinary  jurisdiction  of  the  Superior 
Court,  in  which  the  same  question  is 
involved.  Chretien  &  Crowley.  M.  Judg- 
ment confirming,  19  Jan.  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Cross,  Baby, 
J  J.  Rep.  5  Leg.  News  268.  2  Dec.  d'A. 
385. 

Remitting  cases Subsequent  sepa- 
ration  Chretien  &   Crowley.    1  D^O' 

d'A.  391. 

Where  no  delay  is  fixed  by  the  con- 
tract for  the  performance  of  an  alter- 
native obligation,  the  debtor  can  only 
be  deprived  of  his  option  by  the  expi- 
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ration  of  a  delay  fixed  by  a  judgment 
against  him  ;  and  therefore,  where  the 
amount  of  a  municipal  corporation's 
subscription  to  a  railway  company  was 
payable  either  in  debentures  or  money, 
the  corporation  could  not,  by  a  mere 
notarial  protest  served  on  it,  fixing  a 
time  for  the  delivery  of  the  debentures, 
be  deprived  of  its  option  to  pay  in  de- 
bentures, and  the  action  against  the 
corporation  should  have  given  the 
alternative.  La  Compagnie  du  chemin 
defer  des  Laureniides  ei  la  Corpora 
Hon  de  la  paroisse  de  St.  Lin.  M.  Judg- 
ment confirming,  20  Dec,  1879.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Eamsay,  J.,  dis.  was  of  opinion  the  ac- 
tion should  have  been  maintained,  as 
money  is  not  an  alternative,  but  the 
legal  valuation  of  every  obligation.  Eep. 
24  J.  191,  3  Leg.  News' 34. 

A  judgment  to  account  within  thirty 
days  does  not  become  executory 
de  piano  by  the  lapse  of  the  thirty 
■  days.  Le  Cur£,  etc.  de  Beauhamois  & 
Bobillard.  Judgment  confirming,  21 
June.  1879.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Monk  &  Tessier, 
JJ.,  dis.  Eep.  2  Leg.  News  236. 

§  33  Peremption Where  the  mo- 
tion to  substitute  an  attorney,  is  filed 
m  the  Prothonotary's  office,  with  the 
consent  of  the  previous  attorney,  and 
nothing  further  is  done  and  the  time 
for  peremption  has  expired,  notice  to 
the  attorney  substituted  for  peremp- 
tion of  the  instance  is  sufficient.  Aubry 
&  Prentice.  M.  .Judgment,  28  Jan., 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ. 

§  34  Re-opening  enquSte In  appeal 

the  record  will  not  be  sent  back  to 
allow  Defendant  to  reopen  the  en- 
quete  unless  the  rights  he  sues  to  pro- 
tect are  actually  in  jeopardy.  Par£  & 
H&neault.  Q.  Judgment  confirming,  8 
June,  1877.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ. 

The  gardien  who  has  not  signed  the 
procis-verbal,  or  whose  non-signature  is 
not  recorded  according  to  article  560 
C.  C.  P.  §  5,  cannot  be  held  liable  par 
corps  for  not  producing  the  goods 
19 


seized.  Bamel  &  Marchildon.  Judg- 
ment reversing,  8  March,  1880.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  10  Rev.  Leg.  245. 

§  35.  JDelUys Neithertheday  of  ser^ 

vice  nor  the  terminal  day  is  counted  in 
the  delays  fixed  for  summoning.  Delays 
continue  to  run  upon  Sundays  and 
holidays  ;  but  if  a  delay  expires  on  a 
holiday,  it  is  of  right  extended  to  the 
next  following  day.  The  same  rule 
applies  to  all  other  delays  in  procedure. 
Art.  24  C.  C.  P. 

Tliat  in  computation  of  time  no 
fractions  of  a  day  be  allowed  nor  shall 
any  Sunday  or  binding  holiday  (fSte 
d'obligation)  be  reckoned,  unless  other- 
wise provided  for  by  law.  Rules  of 
Practice,  S.  C.  17  Dec.  1850.  Art.  XL 

The  art.  of  C.  C.  P.  and  the  rule  of 
practice  conflict,  and  the  judgment 
being  clearly  wrong,  judgment  was  sus- 
pended in  order  to  give  respondent 
time  to  desist.  Paslon  &  Preston.  M. 
14  June,  1877. 

Delay  to  file  reasons  of  appeal  runs 
while  the  case  is  en  d4lib4r&  on  a  mo- 
tion to  quash  the  appeal,  and  a  fore- 
closure, when  the  time  has  occurred, 
will  be  held  as  good.  But  the  respon- 
dent was  allowed  to  file  his  reasons  and 
a  factum,  a  day  being  fixed  forbearing. 
Phillips  &,  Suiherlands.  M.  Judgment, 
16  Feb.,  1875.  Dorion,  C.  J.,  Monk,Tas- 
chereau,  Ramsay,  Sanborn,  JJ.  Rep.  19 
J.  138. 

A  judge  of  the  Court  of  Queen's  Bench 
has  power  in  Chambers  to  extend  the 
delay  for  giving  security  on  an  appeal 
to  the  Privy  Council  beyond  the  delay 
ordered  by  the  Court,  as  that  within 
which  security  must  be  given,  when- 
ever he  is  seized  of  the  matter  prior  to 
the  expiration  of  such  delay ;  and  on 
security  being  given  within  such  ex- 
tended delay,  the  Respondents  are 
estopped  from  executing  the  judgment 
appealed  from.  The  Mayor  &c.  oj 
Montreal  &  Hubert  et  al.  Judgment, 
21  March,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  Rep.  21 
J.  85. 
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An  opposition  to  a  seizure  and  sale 
on  a  venditioni  exponas  will  be  dis- 
missed if  it  be  filed  de  piano  and  with- 
out a  judge's  order.  Delinelle  & 
Armstrong  et  al.  M.  Judgment  con- 
firming, 15  May,  1879.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  JJ.  Kep.  2  Leg. 
News  172. 

Lorsque  le  greffier  ou  le  prothono- 
taire  revolt  des  plaidoyers  ou  autres 
documents  sans  que  le  cout  de  leur 
production  soit  paye  en  entier  ou  ne 
le  soit  pas  du  tout,  il  est  tenu  d'enfaire 
de  suite  1' entree  au  plumitif  et  ne  pas 
attendre  qu'ils  soient  entierement 
pay§s. 

Lorsqu'un  retrait  est  file  dans  une 
cause,  la  Cour  n'accordera  pas  une  mo- 
tion demandant  a  le  retirer. 

La  Cour,  malgre  une  motion  pour 
retirer  un  retrait  en  donnera  acte,  sur 
motion  a  la  partie  en  faveur  de  laquelle 
le  dit  retraxit  a  ete  file.  Lesp4rance  et 
al.  vs.  Lespirance.  M.  Judgment  con- 
firming, 7  May,  1885.  Monk,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.  Tessier,  Cross, 
JJ.,  dis.  Eep.  13  Eev.  Leg.  370. 

§  36.    Appeal The   Court  will  not 

grant  leave  to  appeal  from  an  Interlo- 
cutory order  of  a  judge  in  Chambers 
authorizing  the  opening  of  the  door  of 
an  insolvent.  Whitloek  &  Tyre,  M. 
Judgrnent.  Sep.  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ. 

Leave  to  appeal  will  be  granted  from 
a  Judgment  dismissing  an  exception  d, 
la  forme.  Nadeau  &  Baby  et  al.,  Q. 
Judgment,  5  Dec,  1874.  Dorion  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ. 

Leave  to  appeal  will  be  refused  from 
judgment  dismissing  a  defense  en  droit. 
Daigneault  &  Perrault,  M.  Judgment 
March,  1874.  Taschereau,  Kamsay,  San- 
born, Loranger,  JJ.  Sail  &  Turcotte, 
Q.  Judgment  1  March,  1875.  Dorion, 
C.  J.,  Monk,  Taschereau,  Eamsay,  San- 
born, JJ. 

Leave  to  appeal  will  be  refused  from 


a  judgment  oipreuve  avantfaire  droit, 
Jobin  &,  Barbeau,  Q.  Judgment  5  Sep., 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Eamsay,  Sanborn,  JJ. 

An  appeal  will  not  be  allowed  on  a 
question  of  costs  alone.  Crosbie  &  Black- 
lock,  M.  Judgment  confirming  27  Janu- 
ary, 1876.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ. 

Leave  to  appeal  will  not  generallylie 
granted  on  a  question  purely  of  costs, 
nor  on  mere  matters  of  procedure,  JJor 
where  the  party  has  appeared  to  acqui- 
esce by  taking  subsequentprooeedings. 
Hart  &  The  Northern  Ass.  Co.,  M, 
Judgment  1874. 

Leave  to  appeal  will  not  be  granted 
from  a  judgment  on  a  mere  matter  of 
procedure.  Phillips  &  Choquette.  M. 
Judgment,  March,  1874.  Taschereau, 
Eamsay,  Sanborn,  Loranger,  JJ. 

PROCEDURE.  —  V.  Admission,  Jfds- 
MENT,    JuEY  Trial,  Lessor  and  Lessee. 

PROCES-VERBAL.   —  v.   Municipai 

OASES. 

PROGRESS  ESTIMATES.  —  v.  Con- 
tract. 

PROHIBITION.— Writs  of  prohibition 
are  addressed  to  Courts  of  inferior  ju- 
risdiction. They  are  applied  for,  obtain- 
ed and  executed  in  the  same  manner  as 
writs  of  mandamus,  and  with  the  same 
formalities.  1031  C.  C.  P. 

If  there  be  no  justice  of  the  peace 
qualified  to  act,  resident  in  the  munici- 
pality where  the  penalty  is  incurred, ' 
the  proceedings  will  be  stopped  by  pro- 
hibition.  La  Corporation  de  St.  Immt 

6  Aubeet  al.  Q.  Judgment  reversing, 

7  September,  1876.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Sanborn,  Tessier, 
JJ. 

Prohibition  will  lie  to  restrain  pro- 
ceedings by  the  council  of  the  bar 
against  one  of  its  members.  O'Farrell 
&  Brassard.  Q.  Judgment  reversing,,  f;| 
Dec.  1877.  Dorion,  C.  J.,  Monk,  Bam- 
say,  Tessier,  Cross,  JJ.  Eep.  1  I^eg. 
News  31. 
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Prohibition  will  lie  against  the  cor- 
poration of  Montreal  exercising  a  quasi- 
judicial  power  to  collect  cotisations  by- 
way of  distress,  after  the  cotisation  has 
been  declared  to  be  illegal  by  the 
Courts  ;  and  damages  may  be  claimed 
at  the  same  time.  The  court  will  not 
interfere  with  a  judgment  allowing 
trifling  damages,  as  for  instance  $12, 
although  there  be  no  evidence  of  actual 
damage.  The  City  of  Montreal  & 
Workman.  M.  Judgment  confirming, 
21  Dec,  1878.  Doiion,  C.  J.,  Monk, 
Ramsay,  Cross,  Routhier,  JJ. 

A  writ  of  prohibition  will  lie  to  res- 
train a  corporation  from  exercising  a 
quasi-judicial  power.  Morgan  &  Cot^. 
M.  Judgment  reversing,  22  June,  1 880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Dorion,  C.  J.,  Tes- 
sier,  J.  dis.  Rep.  3  Leg.  News  274. 

A  writ  of  prohibition  will  not  lie  to 
restrain  an  inferior  tribunal  unless  it 
appears  clearly  that  such  court  has  no 
jurisdiction  in  the  matter.  Bergevin  & 
Rouleau  et  al..  M.  Judgment  confirm- 
ing, 21  September,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  23  J.  179. 

Prohibition  will  not  lie  to  correct  a 
bad  judgment  or  a  simple  excess  of  ju- 
risdiction. It  is  the  remedy  where  a 
court  arrogates  to  itself  jurisdiction  it 
has  not.  Simard  &  The  Corporation  of 
the  County  of  Montmorency.  Q.  Judg- 
ment confirming,  7  June,  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,Tessier,  Cross,  JJ. 
Rep.  8  Leg.  News  546. 

Writ  of  prohibition  does  not  lie  where 
no  excess  of  jurisdiction  appears  on  the 
face  of  the  proceedings.  The  Mayor  of 
Sorel  &  Armstrong.  M.  Judgment  re- 
versing, 21  December,  1875.  Dorion,  C. 
J.,  Monk,  Ramsay,  Sanborn,  JJ.  Ram- 
say, Sanborn,  JJ.  dissenting  from  the 
judgment,  but  not  from  the  general 
principle  in  the  above  holding.  Ramsay, 
J.,  said :  "  I  assent  most  willingly  to 
the  proposition  that  generally  an  erro- 
neous judgment  does  not  lay  a  court 
open  to  prohibition,  but  it  is  quite 
dmerent  where,  as  in  this  case,  the 
right  and  the  jurisdiction  depend  enti- 


rely on  the  absence  of  error."    Rep.  20 
J.  171,  2. 

Writ  of  prohibition  refused  because 
the  petition  contained  words  injurious 
to  the  judge  to  whom  it  was  presented. 
On  appeal  the  judgment  was  confirmed 
Champagne  &  B&,anger  et  al.  Q.  8 
March,  1877.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Rep.  9  Rev.  Leg.  328, 

Note The  application  for  a  writ  of 

prohibition   was    unfounded    on    the 
merits. 

Prohibition  will  not  be  declared  ab- 
solute where  under  the  licence  act  of 
Quebec  the  prosecution  was  begun 
before  the  Judge  of  Sessions  by  the 
Inspector  of  licenses  in  the  name  of 
Her  Majesty,  instead  of  being  in  his 
own  name  ;  nor  because  the  complai- 
nant sets  up  several  infractions  of  the 
act,  the  amount  of  penalties,  if  all  were 
demanded  exceeding  $100,  if  the  com- 
plainant has  only  asked  for  a  condem- 
nation for  one  penalty  of  $75.  Cots  & 
Fortier.  Q.  Judgment  confirming,  8 
Sep.,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

Writ  of  prohibition  will  be  refused  if 
the  papers  produced  do  not  show  the 
assumption  of  jurisdiction. 

A  motion  to  produce  the  necessary 
documents  will  not  be  granted.  L'Hero 
&  Licri  et  al.  Q.  Judgment  confirming, 
6  Dec.  1879.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ. 

A  writ  of  Prohibition  may  issue  so 
long  as  there  is  any  proceedings  to  pro- 
hibit. Prohibition  will  lie  if  it  appears 
that  the  council  of  the  bar  has  suspen- 
ded an  advocate  from  his  functions 
without  cause.  O'Farrell  &  The  Bar 
of  Quebec.  Q.  Judgment  reversing. 

Where  the  conclusions  are  of  a  writ 
of  injunction,  and  injunction  is  the 
proper  remedy,  its  being  called  a  writ 
of  Prohibition  is  of  no  consequence 
under  our  system.  The  Mayor  of  Iber- 
ville &  Jones  et  al.  M.  Judgment  con- 
firming, 22  June,   1880.  Dorion,  C.  J., 
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Monk,  Ramsay,  Tessier,  Cross,  JJ.  Eep. 
3  Leg.  News  277. 

See  what  was  said  in  Morgan  &  CoU. 
Rep.  3  Leg.  News  274. 

A  magistrate  is  entitled  to  appear  to 
contest  the  issue  of  a  writ  of  Prohibition 
hmiting  his  jurisdiction.  Pacaud  & 
Hemming.  Q.  Judgment  confirming,  5 
June,  1875. 

The  magistrate  whose  jurisdiction  is 
attacked  may  appear  in  proceedings  to 
prohibit  him.  O'Farrell  &  Doucei.  Q. 
3  Sep,,  1878.  Judgment  refusing  leave 
to  appeal  rejected.  4  Q.  L.  R.  207. 

The  prothonotary  may  issue  a  writ 
of  prohibition  under  article  465  C.  C.  P. 

If  a  district  magistrate  acting  under 
34  Vic,  c.  2,  (Q.)  exercises  the  powers 
conferred  upon  him  in  an  arbitrary  and 
unjust  manner,  the  Superior  Court 
under  its  revisory  powers  over  other 
Courts  may  restran  him  by  prohibition. 
C8t4  &  Leclerc.  Q.  Judgment  confirm- 
ing, 22  June,  1875. 

Where  the  judgment  of  the  Court  of 
Review  confirms  that  of  the  Superior 
Court  maintaining  a  writ  of  prohibition, 
the  magistrate  defending  his  jurisdic- 
tion has  not  right  of  appeal,  although 
he  did  not  inscribe  in  Review,  the 
inscription  in  Review  being  made  by 
another  Defendant.  Doucet  &  St. 
Amand.  Q.  Judgment,  7  September, 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Reported  4 
Q.  L.  R.  146. 

Motion  for  leave  to  appeal  from  judg- 
ment in  chambers  refusing  wi'it  of  pro- 
hibition refused. 

PROMISE  OF  SALE— u.  Sale. 

PROMISE  TO  PAY.  —  A  promise  to 
pay  an  account  is  a  recognition 
of  indebtedness  and  such  recogni- 
tion will  not  be  tet  aside  because 
Defendant,  when  sued,  says  he  pro- 
mised to  pay  to  avoid  a  law  suit.  Sprin- 
gle  &  G6nireux.  M.  Judgment  confirm- 


ing, September,  1876.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Sanborn,  Tessier,  JJ. 

PROMISSORY  NOTE.— «.  Bills  op  Ex- 
change. 

The  promissor  and  endorser  of  a  note 
may  prove  as  against  the  subsequent 
endorser  that  they  drew  and  endorsed 
for  the  credit  and  benefit  of  the  subse- 
quent endorser.  M.  Judgment  confirm- 
ing, 26  February,  1884.  Monk,  Ramsay, 
Tessier,  Cross,  Baby,  JJ. 

Prescription  of  a  promissory  note 
only  runs  from  the  expiration  of  the 
days  of  grace.  Laurent  <b  Mercier.  M. 
Judgment  confirming,  26  February 
1884.  Monk,  Ramsay,  Tessier,  Cross, 
Baby,  JJ. 

Where  a  promissory  note  is  surren- 
dered to  one  of  the  Defendants,  the 
presumption  is,  that  it  is  paid,  unless 
some  other  reason  be  estabUshed  to 
prove  why  it  was  given  to  the  Defend- 
ant. McKenzie  &  Frizzell.  M.  Judg- 
ment confirming,  June,  1874.  Tasche- 
reau,  Ramsay  Sanborn,  Loranger,  JJ. 

The  return  of  a  note  to  the  drawer  is 
only  a  presumption  of  payment  which 
may  be  destroyed  by  contrary  evidence. 
In  a  commercial  matter  evidence  may 
be  by  witnesses.  Qrenier  &  Fothier. 
Q.  Judgment  confirming,  December, 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Ramsay,  J., 
dissident.  On  the  ground  that  Plain- 
tiff had  failed  to  prove  that  the  return 
of  the  note  was  not  a  remission  of  a 
debt.  Rep.  1  Leg.  News  33.  3  Q.  L  E. 
377. 

PROPERTY.— Description  of  property 
to  give  jurisdiction  over  an  absentee. 
V.  Absentee. 

PROTHONOTARY.— The  prothonotai^ 
is  not  liable  in  damages  for  the  illeg^ 
issue  of  a  writ  of  saisie-arrU  beiOTe 
judgment,  unless  it  appears  that  he 
acted  in  bad  faith,  or  without  reasonable 
and  probable  cause.  McLennan  et  al  & 
Hubert  et  al.  M.  Judgment  confirming, 
22' June,  1874.  Taschereau,  Kamsay, 
Sanborn,  Loranger,  JJ.    Rep.  22  J.  294. 
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Beeord  missing v.  Fletcher  &  The 

Mutual  Fire   Insurance  Cc.     M.   22 
March,  1879. 

PUBLIC  HEALTH  is  subject  to  the  le- 
gislative powers  of  the  local  legislatures 
and  the  repeal  of  chapter  38  C.  S.  C. 
was  beyond  the  powers  of  Parliament. 
Binfret  &  Pope.  Q.  Judgment  con- 
firming. 

Toute  legislation  sur  la  sante  publi- 
que,  dans  chaque  province,  a  I'excep- 
tion  des  etablissements  des  quarantai- 
nes  et  des  hopitaux  de  marine,  tombe 
dans  les  attributions  legislatives  de 
chaque  province. 

Le  Parlement  de  la  Puissance  n'avait 
aucun  pouvoir  de  rappeller  les  disposi- 
tions du  ch.  38  des  Statuts  R.  B.  0.,  et 
que  oes  dispositions  ne  sont  pas  abro- 
gees  par  le  Statut  da  Canada  de  1868, 
31  v.,  ch.  63,  s.  15,  et  qu'elles  etaient 
encore  en  force  le  4  septembre  1 885, 
date  de  la  proclamation  du  lieutenant- 
gouverneur. 

PUBLIC  OFFICER.— iVoiice  of  action 
— Notice  of  action  before  suit  against 
a  public  officer,  omitting  to  state  where 
the  act  complained  of  was  committed, 
or  the  residence  of  the  Plaintiflfs  At- 
torneys, is  sufl5cient.  Grant  &  Beaudry. 
M.  Judgment  confirming,  18  Nov.  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Rep.  4  Leg.  News  393. 
2  Dec.  d'A.  197. 

PUBLIC  ROAD.~A  proprietor  who, 
with  the  corporation  ot  a  city,  has  con- 


structed a  drain  under  the  street  to 
connect  his  property  with  the  public 
sewer,  has  the  exclusive  ownership  and 
possession  of  such  drain  ;  and  the  right 
of  servitude  thereby  established  in  his 
favour  entitles  him  'to  exercice  the 
action  n^gatoire  to  prevent  others  from 
using  the  drain.  Toupin  &  The  Ontario 
Bank.  M.  Judgment  reversing,  21  Sep., 
1877.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ.  Rep.  20  J.  5. 

PUBLIC  WORKS.— A  contractor  for 
the  construction  of  public  works  is 
liable  personally  for  want  of  taking 
proper  precautions  to  give  notice  of 
the  perils  created  by  such  works.  So 
where  a  schooner  ran  upon  works  in  pro- 
cess of  construction  in  the  harbour  of 
Quebec  the  contractor  was  held  liable 
because  there  were  no  buoys.  Moore  et 
al.  &  Paquei.  Q.  Judgment  confirm- 
ing, 4  Sep.,  1879.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J.  Ramsay,  J., 
dis.  while  agreeing  to  the  general 
principle,  thought  that  the  works  were 
visible,  and  as  fully  indicated  as  if  there 
were  buoys,  that  they  were  public 
works,  the  construction  of  which  should 
have  been  known  to  navigators,  and 
that  therefore  the  damages  were  due 
to  the  want  of  skill  and  negligence  of 
the  captain  of  the  schooner. 

PUFFING  AT  AUCTION.— ».  Auction. 

Purchaser  must  except  to  the  quality 
of  articles  delivered  without  delay. 
Ostell  &  McLaren  et  al.  M.  Judgment 
confirming,  16  March,  1877.  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ. 
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QUALIFICATION  OF  MEMBER  OF 
HOUSE  OF  ASSEMBLY.— Dans  les  ac- 
tions pgnales  inatituees  en  conformite 
aux  sections  125  et  130  de  I'acte  elec- 
toral de  Quebec,  on  doit  appliquer  dans 
la  consideration  de  la  preuve  les  regies 
du  strict  droit. 

Et  la  fraude  ne  se  presume  pas,  mais 
doit  necessairement  etre  prouvee. 
Neault  &  St.  Oyr.  Q.  Judgment  con- 
firming, 5  June,  1877.  Sir  A.  A.  Dorion, 
C.  J..  Monk.  Kamsay,  Sanborn,  Tessier, 
JJ.  Eep.  3  Q.  L.  E.  147. 


OUALIFICATION     OF 
LOCAL  LEGISLATURE.- 
MENT «.  Penalty. 


MEMBER     OF 
FALSE STATE- 


QUI  TAM.  ACTION.— In  the  afBdavit 
required  by  27  and  28  Vic,  Cap.  43,  the 
cause  of  action  must  be  indicated  suffi- 


ciently to  identify  the  action  sworn  to 
with  that  actually  prosecuted  as  speci- 
fied in  the  declaration.  Sipling  &  The 
SparJiam  Fireproof  Roofing  Co.  M. 
Judgment  ^confirming,  19  Nov.,  1884. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Eep.  M.  L.  E.  I.  Q.  B. 
22 — Reed  &  The  Sparham  Fireproof 
Roofing  Co.  Eep.  M.  L.  E.  I.  Q.  B.  26. 
7  Leg.  News  390. 

QUO  WARRANTO.—*.  Peocbdueb. 

QUO  WARRANTO— An  Ulegal  election 
of  a  school  commissioner,  where  the 
person  is  elected  and  refuses  to  act,  is 
a  failure  to  elect,  which  gives  the  right 
to  the  Lieutenant-Governor  in  Council, 
to  nominate  to  the  vacant  office,  on 
the  recommendation  of  the  Minister 
of  Public  Instruction. 


K/ 


RADIATION  D'HYPOTHEQUE.— V.  Re- 
gistration. 

The  registration  of  an  hypothec 
cannot  be  cancelled  on  a  mandamus 
against  the  registrar,  without  making 
the  person  who  made  the  inscription  a 
party  to  the  proceeding.  Robert  & 
Byland.  M.  Judgment  confirming, 
March,  1877. 

RAILWAY  CASES.— The  engagement 
by  a  railway  company  of  a  civil  engi- 
neer, for  carrying  out  the  works  of  a 
railway,  is  a  commercial  contract  and 
may  be  proved  by  parol.  Legge  &  The 
Laureniian  Railway  Co.  M.  Judgment 
reversing,  17  Dec,  1879.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Kamsay,  Tessier, 
Cross,  JJ.  Eep.  24  J.  98, 3  Leg.  News  2 ;. 

Promoter Where  a  person  worked 

for  the  interests  of  a  railway  company 
,  already  in  existence,  by  canvassing  for 
stock,  and  assisted  in  the  election  of 
city  councillors,  who  favoured  granting 
aid  to  the  company,  without  any  sti- 
pulation that  he  should  be  paid  for 
such  services,  he  will  have  an  action 
against  the  oompapy  for  a  quantum 
meruit.  The  Montreal,  Ottawa  &  West- 
em  Railway  Co.  &  Berry.  M.  Judgment 
reformed  as  to  amount,  otherwise  con- 
firmed, 14  Dec,  1877.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Eamsay,  J.,  dis.  was  of  opinion  that 
such  services  as  the  use  of  influence,  in 
the  absence  of  any  contract  to  pay  for 
them,  could  not  be  recovered, — that 
they  were  independant  acts  done  in 
the  party's  own  interest.  Eep.  1  Leg. 
News  28. 

Eailway  Companies  subject  to  the 
provisions  of  the  Act  respecting  Rail- 
ways (C.  S.  C,  cap.  66),  are  bound  to 
carry  all  goods  that  are  offered  at  any 
of  their  stations  to  any  other  station  on 
their  line  of  railway,  unless  some  valid 
reason  be  assigned  for  refusing  to  do 


so.  The  Canadian  Railway  Act  is  com- 
pulsory and  not  permissive  only.  Under 
it  Eailway  Companies  are  made  com- 
mon carriers,  and  it  is  not  in  their 
power  to  limit  their  obligations  by  a 
notice  stating  that  they  have  ceased  to 
carry  any  particular  class  of  goods, 
without  assigning  a  sufficient  reason 
for  such  refusal.  Rutherford  &  The 
Grand  Trunk  Railway  Company.  M. 
Judgment  reversing,  17  March,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Eam- 
say, Sanborn,  J.J.  Eep.  20  J.  11. 

A  Railway  Company  is  liable  for  the 
damage  caused  by  its  works  although 
performed  within  the  powers  conferred 
on  it  by  Statute.  La  Corporation  de 
TingwicTc  &  The  Grand  Trunk  Rail- 
way Co.  Q.  March,  1877.  Monk,  Eam- 
say, Sanborn,  Tessier,  JJ.  Eep.  3  Q.  L. 
E.  Ill  ;  9  Eev.  Leg  346. 

A  Eailway  Company  having  obtained 
the  right  of  running  trains  on  another 
line  is  liable  for  damages  for  cattle 
killed  by  the  negligence  of  tho-^e  in 
charge  of  such  train,  although  the 
damage  occurs  on  the  line  not  belong- 
ing to  the  Company  Defendant.  Central 
Vermont  Railroad  Co.  &  Paquette.  M. 
Judgment  confirming,  Sep.  22,  1879. 
Eep.  2  Leg.  JSFews  390. 

Injury    causing    death    by  passing 

train Contributory  negligence Jury 

trial. — There  is  no  contributory  negli- 
gence on  the  part  of  a  man  killed  by 
a  passing  train,  of  the  approach  of 
which  he  has  had  no  notice.  And  where 
there  are  several  grounds  of  alleged 
negligence,  some  of  which  are  good 
others  not,  and  there  is  evidence  of 
negligence,  the  Court  will  not  grant  a 
new  trial,  where  there  has  been  a 
verdict  for  damages  against  the  Eail- 
way Company,  although  it  be  thought 
that  a  verdict  dismissing  the  action 
would  have  been  sustainable.  The 
Grand  Trunk  Railway  Co.  &  Godbout. 


591 


RAILWAY   CASES 


Q.  Judgment  confinning,  8  Sep.,  1877. 
Dorion,  C.  J.,  Monk,  Kamsay,  Tessifir, 
Cross,  J  J. 

The  obligation  of  every  Railway 
Company  being  at  its  own  costs  and 
charges,  to  erect  and  maintain  on  each 
side  of  the  line  fences  of  the  height 
and  strer)gth  of  an  ordinary  division  and 
fence,  with  sliding  gates,  &c.,  with 
proper  fastenings,  and  a  company  not 
having  complied  with  the  law  in  this 
respect,  such  company  will  be  respon- 
sible for  the  loss  occasioned  by  the 
killing  of  a  horse  on  the  line,  in  the 
absence  of  any  special  evidence  as  to 
how  the  horse  got  on  the  line.  The 
North  Shore  Railroad  &  Chateauneuf. 
Q.  Judgment  confirming,  8thFebruaiy, 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ . 

Incidental  damages.  —  The  deed  of 
sale  of  land  for  the  right  of  passage 
does  not  cover  incidental  damages 
arising  from  the  works  of  a  railway, 
unless  such  damages  are  expressly 
mentioned  in  the  deed.  The  limitation 
of  six  months  in  32  Vic,  cap.  5 1 ,  sect. 
21,  does  not  apply  to  continuous  dam- 
ages, it  is  only  from  the  time  of  the 
damages  suffered.  Cantin  &  The  North 
Shore  Railroad  Co.  Q.  Judgment  con- 
firming, 6  Sep.,  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  JJ. 

A  way-bill  by  common  carrier  for 
goods  may  be  transferred  by  endorse- 
ment, like  a  bill  of  lading. 

Being  .=o  transferred,  and  the  carrier' 
being  notified  of  the  transfer,  the 
goods  can  only  be  delivered  to  the 
holder. 

The  agent  of  a  Railway  Company  in 
charge  of  one  of  its  stations  will  be 
presumed  to  be  authorized  to  give  such 
way-bill  styled  "  Shipping  bill  "  in  the 
form  used,  and  the  company  will  be 
bound  by  his  acts  in  this  respect.  The 
Grand  Trunk  Railway  Co.  &  Shaw. 
Judgment  confirming  that  of  Superior 
Court,  Dec,  1875.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ. 

The  railway  of  an  incorporated   com- 
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pany  may  be  seized  and  sold,  in  execu- 
tion of  a  judgment  in  favor  of  a  mort- 
gage creditor.  The  Corporation  of  the 
County  of  Drummond  &  The  South 
Eastern  Railway  Company.  M.  Judg- 
ment reversing,  20  Dec,  1879.  Rep.  24 
J.  276,  3  Leg.  News  2. 

A  portion  of  a  railway  cannot  be 
seized  in  execution  of  a  judgment  un- 
less it  be  for  a  d^bt  for  the  security  of 
which  such  portion  of  the  road  is  spe- 
cially hypothecated.  Stephen  et  al.  & 
La  Banque  d' Hochelaga.  M.  Judgment 
reversing,  21  September,  1886.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  v.  46  Vict.,  c.  24  as  to 
seizure  and  sale  of  railways. 

Under  the  Quebec  Railway  Act  a 
Justice  of  the  Peac«  has  jurisdiction  to 
entertain  a  complaint  against  a  compa- 
ny for  obstructing  a  highway. 

The  Dominion  Railway  Act  has  not 
the  effect  of  abrogating  the  provisions 
of  the  Quebec  Railway  Act  with  respect 
to  the  local  railways  to  which  the  Do- 
minion Act  applies.  Corporation  of 
St.  Joseph  <h  Quebec  Central  Railway 
Co.  Q.  Judgment  reversing,  7  February, 
1885.  Sir  .4.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  J  J.  Rep.  11  Q.  L. 
R.  193,  8  Leg.  News  82.  14  Rev.  Leg.  54. 

A  railway  company  is  liable  for  the 
damage  caused  by  its  works,  although 
performed  within  the  powers  conferred 
on  it  by  statute.  La  Corporation  de 
Tingwick  &  The  Grand  Trunk  Railway 
Co.  Q.  8  March,  1877.  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ.  Rep.  3  Q.  L.  S. 
Ill,  9  Rev.  Leg.  346. 

A  young  woman  took  a  passenger 
ticket  on  a  railway  from  St.  A.  to  St.  J., 
at  the  latter  place  the  •'  conductor" 
failed  to  notify  her  that  the  train  had 
reached  her  stopping  place.  Imme- 
diately after  the  train  started  again,  the 
passenger  observed  she  was  passing 
St.  Johns,  and  threw  herself  out  of  the 
carriage  and  was  injured.  Her  father 
sued  the  company  in  damages  for  these 
injuries.  Held,  reversing  the  judgment 
of  the  Court  below,  that  the  Company 
was  only  liable  for  the  damages  direct- 
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ly  caused  by  the  passenger  being 
carried  beyond  St.  J.  (of  which  there 
was  no  evidence)  but  that  the  company 
was  not  liable  for  the  damages  result- 
ing from  her  jumping  oflP  a  train  in 
motion.  The  fault  was  her  own.  It 
might  have  been  otherwise  hai  the 
passenger  been  invited  to  descend  by 
an  oflficial  of  the  companv.  Arts  1053, 
J 054,  1074,  1075,  C.  C.  The  Central  Ver- 
mont Railway  Co.  &  Lareau..  M.  Judg- 
ment reversing,  27  May,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  9  Leg.  News  365. 

Held,  incidentally,  that  under  the 
law  of  this  Province  a  father  has  an 
action  of  damages  against  the  wrong- 
doer for  the  death  of  his  child,  caused 
by  the  fault  of  the  Defendant.  And  it 
will  be  no  answer  to  such  action  to  say 
that  the  child  was  too  young  for  his 
services  to  be  of  any  value,  and  that  he 
was  only  a  source  of  expense  to  the 
parents  at  the  time.  Lord  &  La  Com- 
pagnie  du  Chemin  de  Fer  du  Nord.  Q. 
Judgment  confirming,  5  February, 
1886.  Sir  K  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.   Rep.  14  Rev. 

eg.  297. 

A  line  of  railway  running  alongside 
of  a  street,  and  not  divided  by  any 
fence  from  the  street,  is  not  a  road  on 
which  foot  passengers  using  it  are  en- 
titled to  the  same  protection  as  if  they 
were  walking  on  an  ordinary  highway. 
And  so  it  was  held  that  a  person  who 
was  injured  by  falling  over  some  planks 
lying  on  the  track  had  no  action  against 
the  company.  Faucher  &  The  North 
Shore  Railway  Co.  Q.  Judgment  con- 
firming, 5  February,  1886.  Monk,  Ram- 
say, Tessier,  Cross,  Baby,  JJ.  Tessier, 
J.  dis.  Rep.  9  Leg.  News  75. 

A  railway  company  employed  a  num- 
ber of  labourers  to  work  at  the  construc- 
tion of  the  line  of  road,  and  promised 
them  transport  to  the  the  place  where 
they  were  to  work.  At  a  certain  point 
the  labourers  were  ordered  to  go  on  to 
a  construction  train.  There  were  no 
carriages  for  their  accommodation,  but 
some  trucks  more  or  less  encumbered 
with  material.  The  greater  number  got 
on  to  a  truck  loaded  with  lumber,  on 


which  they  were  suffered  to  depart. 
Shortley  afterwards  a  prop  intended  to 
keep  the  lumber  in  its  place  broke,  and 
many  of  the  labourers  were  precipitat- 
ed to  the  ground  and  injured.  Held, 
that  the  company  was  liable  in  damages. 
The  Canadian  R.  R.  &  Paquette.  M. 
Judgment  confirming,  30  June,  1886. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Ross,  Baby,  JJ. 

A  railway  company  was  permitted, 
by  the  act  incorporating  it,  to  pass  its 
line  through  certain  streets  of  the  city 
of  Quebec,  with  the  consent  of  the  cor- 
poration of  Quebec,  so  as  to  guard  the 
inhabitants  thereof,  and  their  property 
from  injury,  from  the  location  or  cons- 
truction thereof,  16  Vic,  c.  100,  sect.  3. 
The  municipal  corporation  granted 
leave  to  the  railway  company  to  pass 
their  line  in  a  street  where  respondent 
had  property,  to  his  great  damage.  Res- 
pondent sued  the  corporation  for  in- 
demnity. Held,  that  the  corporation 
was  not  liable.  Renaud  &  Corporation 
of  Quebec.  Q.  Judgment  reversing. 
May,  1884. 

Where  works  for  the  construction  of 
a  railway,  authorized  by  statute,  pass- 
ing in  the  street  of  an  incorporated 
town,  injure  the  property  of  an  indivi- 
dual, his  action  for  damages  willlie 
aaainst  the  Municipal  Corporation. 
Lambert  &  The  Corporation  of  Three 
Rivers.  Q.  Judgment  reversing,  5  June, 
1880.  Sir  A.  a.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  -JJ.  Tessier,  J. 
dissenting.  Rep.  10  Rev.  Leg.  359.  Also 
The  Corporation  of  Three  Rivers  & 
Lessard,  decided  same  day.  Rep.  10 
Eev.  Leg.  441. 

RAPE. — V.  Criminal  La.w Reserved 

Cases. 

REBELLION  A  JUSTICE.— A  seques- 
trator was  appointed  and  with  a  bailiff 
went  to  take  possession.  He  was  resisted 
by  Appellants,  and  a  rule  for  contrainte 
was  taken.  The  facts  having  been  es- 
tablished, the  rule  was  made  absolute. 
The  Court  of  Appeals  refused  to  inter- 
fere with  a  disciplinary  order  of  this 
kind,  unless  the  whole  proceedings 
were  null.     Doran  and  another  &   The 
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Canada  Gold  Mining  Co.  Q.  Judgment, 
4  May,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Bamsay,  Cross,  Baby.  JJ. 

The  Court  of  Queen's  Bench  has  no 
revisory  power,  except  by  way  of  appeal, 
over  the  proceedings  of  the  Superior 
Court,  and  it  cannot,  on  an  application 
for  habeas  corpus,  examine  into  pro- 
ceedings of  the  Superior  Court  in  order 
to  see  whether  a  warrant  committing  a 
person  to  jail  for  rebellion  d,  la  justice 
in  a  civil  suit,  requires  him  to  pay,  in 
order  to  get  his  discharge,  a  sum  greater 
than  he  was  condemned  to  pay  by  a 
judgment  of  the  Superior  Court.  Ex 
parte  Pollock,  Petitioner  for  Habeas 
Corpus.  M.  Judgment  rejecting  peti- 
tion, 22  November,  1881.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Sir  A.  A.  Dorion,  C.  J.  dissenting. 
Eep.  5  Leg.  News  293,  2  Dec.  d'A.  60. 

RECEIPT Subrogation Cove A 

bank  lent  on  a  cove  receipt  covering  a 
quantity  of  timber.  Respondent  took 
over  the  security  and  paid  off  the  bank, 
agreeing  to  pay  any  balance  that  might 
be  over  in  a  certain  way.  The  owner  of 
the  timber  was  in  difficulties  and  be- 
came insolvent.  The  timber  was  seized 
by  the  Appellant,  the  cove-keepers  in 
whose  cove  the  timber  lay,  under  a 
judgment  obtained  by  them  against  the 
owner  of  the  timber.  Held,  that  the 
Respondent  had  a  right  to  disinterest 
the  bank  and  in  good  faith,  and  not 
knowing  the  insolvency  of  the  owners, 
to  undertake  to  dispose  of  the  balance 
without  fraud.  And  it  did  not  signify 
whether  the  money  by  which  the  bank 
was  disinterested  passed  through  the 
hands  of  the  owners  or  not. 

Semble — Property  belonging  to  a 
Defendant  may  be  seized  in  the  hands 
of  a  third-party,  if  he  does  not  object  ; 
and  it  may  be  seized  in  the  possession 
of  the  Plaintiff.  Cook  et  al.  &  Fraser. 
Q.  Judgment  confirming,  7  December, 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ.  Monk,  Baby, 
JJ.   dis. 

May  be  set  aside  for  error.  — 
Price  et  al.  &,  Mercier.  Q.  Judgment 
confirming,  7  September,  1875.  Dorion, 
C.  J.,  Monk,  'JTaschereau,  Bamsay,  San- 
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born,  JJ.  Ramsay,  JT.  dis.  agreeing  in 
the  general  principle,  thought  the  evi- 
dence in  the  particular  case  insufficient. 

Parol  testimony  will  be  received  to 
prove  error  in  a  receipt.  Ste.  Marie  & 
Ste.  Marie.  M.  Judgment  confirming, 
15  June,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ. 

Parol  testimony  is  admissible  to  es- 
tablish error  in  a  receipt.  The  ^tna 
Life  Insurance  Co.  &  Brodie.  M.  Judg- 
ment reversing,  16  June,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Rep.  20  J.  286.  8  Bev.  Leg.  91. 

Where  the  terms  of  a  receipt  are 
clear,  the  party  giving  it  will  not  be 
permitted  to  explain  it  by  p!>,rol  testi- 
mony, on  the  ground  that  the  condi- 
tions of  such  a  receipt  appear  to  be  un- 
reasonable. Giroux  &  Normandin.  M. 
Judgment  confirming,  21  Dec,  1878. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Monk,  Cross,  JJ.  dis. 

A  general  receipt  for  "  ioutericlamor 
tion  "  covers  a  note  in  the  hands  of  the 
party  giving  the  receipt,  and  it  is  for 
him  to  show  error  if  it  be  intended  to 
exempt  it.  Hart  &  Boudreault.  Q. 
Judgment  confirming,  4  Sep.,  1879- 
Dorion,  C.  J.,  Monk,  Bamsay,  Tessier, 
Cross,  JJ. 

Un  re^u  pour  balance  du  prix  de 
bois  vendu  constate  un  reglement  final, 
qui  ne  peut  etre  mis  de  cote,  sans  alle- 
guer  I'erreur  ou  d'autres  causes  de  nul- 
lite.  Johnson  &  Mc  Greevy.  Judgmenl; 
confirming,  7  March,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Bamsay,  Cross, 
Baby,  JJ.  Bep.  1  Dec.  d'A.  299. 

Evidence  to  explain  receipt — The 
Bespondent  sued  the  Appellants  for  an 
alleged  over  paid  amount  of  $1.%.38, 
his  pretention  being  that  he  had  paid 
the  Appellants  a  sum  of  $1300.00  in- 
stead of  that  of  $1144.62  which  he 
owed  them.  He  filed  in  Court  several 
receipts  amounting  in  all  to  $1301). 

Held:  That  the  Appellants  had  suffi- 
ciently established  that  on  the  18th 
June,'l877,  when  they  gave  a  receipt  to 
Bespondent  for  $500,  they  only  received 
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a  Bum  of  $300,  and,  that  this  receipt 
included  a  previous  payment  of  $200 
made  by  one  Eutheribrd  on  Respon- 
dent's account,  consequently  it  was 
Eespondent  who  still  owed  a  balance 
to  Appellant.  Keen  et  al.  &  Boon.  M. 
Judgment  reversing,  25  Nov.  1882,  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tessier,  Cross,  JJ.  Hep.  3  Dec.  d'A.  55. 

The  receipt  of  the  SheriflF  acknowl- 
edging having  received  money  will  not 
be  set  aside  as  given  in  error  without  a 
commencement  de  preuve  par  4crit,  on 
the  sole  evidence  of  the  ofiBcer  who 
gave  the  receipt,  where  the  amount 
acknowledged  to  have  been  received 
is  the  amount  which  the  party  paying 
it  owed,  and  ought  to  have  paid.  Nor 
will  this  be  affected  by  the  question 
arising  on  an  inscription  en  faux  by 
the  sheriff  alleging  having  received,  the 
amount.  Larivi&re  &  The  Corporation 
of  Quebec.  Q.  Judgment  reversing,  8 
Oct.,  1883.  Sir  a.  A.  Dorion,  C.  J.,  Ram- 
say, Tessier,  Cross,  Baby,  JJ.  Tessier,  J., 
dis. 

RECUSATION     OF     ASSIGNEE._An 

assignee  to  an  insolvent  estate  is  not  a 
judge  within  the  meaning  of  article  176 
of  the  Code  of  Civil  Procedure,  and 
therefore  cannot  be  recused  in  the 
mode  prescribed  by  the  Code  for  the 
recusation  of  a  judge. 

Proceedings  to  disqualify  an  assignee 
under  the  Insolvent  Act  of  1869,  must 
be  taken  in  the  mode  prescribed  by 
sect.  137  of  the  Act.  The  Mechanics 
Bank  &  Brown.  M.  Judgment  confirm- 
ing, 22  Dec,  1 874.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ.  Rep. 
19  J.  295. 

REDHIBITORY.— D.  Vice  Rhedibitoire. 

REGISTRAR.— The  registrar  has  no 
right  to  claim  fees  not  allowed  by  the 
tarif. 

There  is  no  fee  for  the  mention  in  the 
margin  of  every  renewal  of  an  hypo- 
thec, nor  for  any  mention  in  the  mar- 
gin of  any  transfer,  nor  for  any  such 
mention  in  the  registration  of  quittan- 
ces, or  radiation  of  hypothecs,   article 


13  of  the  tariff  not  applying  to  such 
items. 

Nor  has  the  registrar  a  right  to  charge 
for  certificates  which  are  not  required 
by  the  party  registering. 

An  action  will  lie  for  the  recovery  of 
such  sums  by  the.  party  by  whom  they 
were  paid,  whether  the  party  so  paying, 
intended  to  charge  a  principal  or  not. 
Lachaine  &  Frevost.  M.  Judgment 
confirming,  19  Nov.,  1883.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,   Ramsay,   Baby,  JJ. 

Liability  of. — The  registrar  of  each 
Registration  Division  is  bound  to  enter 
in  the  certificate  furnished  by  him  to  the 
Sheriff,  under  articles  699  and  700  of  the 
Code  of  Civil  Procedure,  all  hypothecs 
registered  against  the  parties  who  have 
been  owners  of  the  property  sold  during 
the  ten  years  preceding  the  sale,  and 
he  cannot  limit  his  certificate  to  the 
entries  of  mortgages  registered  within 
such  ten  years,  and  that  the  registrar 
is  liable  to  pay  the  amount  of  such 
mortgages  as  would  have  been  collo- 
cated on  the  proceeds  of  the  sale  had 
he  made  a  proper  certificate,  and  which 
have  not  been  so  collocated  owing  to 
his  not  having  furnished  such  a  certi- 
ficate, as  the  law  called  for.  The  Trust 
and  Loan  Company  &  Dupras.  M. 
Judgment  reversing,  17  September, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk. 
Ramsay,  Cross,  JJ.  Rep.  25  J.  239,  3  Leg. 
News  332. 

REGISTRATION  OF  TITLE  OF  HEIRS. 

—Although  art.  2098  of  the  C.  C.  obliges 
the  heirs  to  register  their  title,  the 
only  penalty  attached  to  their  failure 
to  do  so  is,  that  all  conveyances,  trans- 
fers or  real  rights  granted  by  them  are 
without  effect.  Dallaire  &  Gravel.  M. 
Judgment  reversing,  21  December,1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Rep.  22  J.  286.  2  Leg. 
News  15. 

REGISTRATION.— Hodges  sold  land 
to  Defendant  Constant,  30th  May,  1871. 
The  vendor  failed  to  enregister  till  the 
30th  June.  On  the  28th  June,  Constant 
gave  an  hypothec  over  land  to  Pacaud 
who  enregistered  the  same  day.     Pa- 
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caud  claimed  to  be  entitled  to  rank  on 
the  proceeds  of  the  land  prior  to  the 
representatives  of  Hodges,  but  the 
Court  held,  confirming  the  judgment 
of  the  Superior  Court,  that  Constant 
could  not  give  any  hypothec  over  the 
land  till  his  own  title  was  registered 
which  was  not  on  the  28th  June  (art. 
2098  C.  C.)  Pacaud  &  Aihman  et  al. 
Judgment  confirming,  4  September, 
1S78.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

Since  the  Civil  Code  came  into  force, 
though  a  person  may  have  acquired  an 
immoveable  in  good  faith,  and  be  in 
open  possession  thereof  as  proprietor, 
yet,  if  the  aete  by  which  he  acquired, 
though  registered  within  thirty  days, 
has  not  been  registered  until  after  the 
registration  of  a  judicial  or  other  hypo- 
iMque  against  the  vendor,  the  latter 
claim  attaches  and  has  the  preference. 

The  registration  of  a  deed  of  aliena- 
tion within  thirty  days  from  its  date 
protects  only  the  rights  of  the  vendor 
or  donor,  and  has  no  retroactive  effect 
in  favor  of  the  person  who  acquires  the 
property.  Adam  &  Flanders.  M.  Judg 
ment  reversing,  22  December,  1879. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Monk,  J.  dis.  Rep.  9.b  J.  25. 
3  Leg.  News  5. 

The  failure  to  register  can  only  be 
invoked  by  third  parties  who  have  ac- 
quired real  rights  over  real  estate,  and 
who  have  registeied  their  titles,  ex- 
cept in  cases  of  fraud  under.the  articles 
2U83,  2098,  230  C.  C. 

Article  2091  (1)  otjly  applies  in  case  of 
seizure  followed  by  expropriation. 
Nightingale  et  La  Soci4t6  de  Construc- 
tion Canadienne.  M.  J  udgment  revers- 
ing, 27  May,  1882.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  J  J. 

The  failure  to  register,  except  in  a 
case  of  fraud,  can  only  be  invoked  by 
third  parties,   who  had  or  may  have 


(1)  The  same  rule  applies  to  the  registra- 
tion efi'eoted  after  the  seizure  of  an  immove- 
able when  such  seizure  is  followed  by  judicial 
expropriation. 


acquired  real  rights  on  the  property, 
and  who  have  the  titles  establishing 
their  rights  before  the  purchaser  haa 
registered  his  title.  Nightingale  &  La 
Socimde  Construction  Jacques  Gariier. 
M.  Judgment  reversing,  27  May,  1882. 
Sir  A;  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross',  Baby,  JJ. 

An  indication  of  payment,  in  favor 
of  a  creditor  of  a  vendor  of  an  immo- 
veable, in  a  deed  of  sale  duly  register- 
ed, enures  to  the  benefit  of  such 
creditor,  who  thereby  becomes  entitled 
to  be  collocated  for  the  amount  so  in- 
dicated to  be  paid,  on  the  proceeds 
arising  from  a  judicial  sale  of  such  im- 
moveable. Longpr^  &  Valade.  M.  Judg- 
ment confirming,  17  Nov.,  1880.  Sir  A.  ■ 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Cross,  J.,  dis..  Rep.  4  Leg. 
News  34,  1  Dec.  d'A.  15. 

Of  donation Champagne  &  Chap- 

deleine.  M.  Judgment  reversing,  21 
December,  1883.  Sir  A.  A.  Dorion, 
C.  .J.,  Ramsay,  Tessier,  Cross,  Baby, 
J  J . 

A  deed  of  sale,  revoked  without 
fraud  by  the  parties,  confers  no  right 
on  the  creditor  of  the  purchaser  to 
permit  him  to  seize  the  property. 
Lnngpri  et  al.  &  Valade^M..  Judgment 
confirming,  17  Nov.,  1880.  Dorion,  C. 
J.,  Monk,  Ramsayj  Cross,  Baby.  JJ. 
Cross,  J.,  dis.  Rep'.  4  Leg.  News  34, 
1  Dec.  d'A.  15. 

Builder's  privilege.  —  To  allow  the 
builder  his  privilege  for  the  value 
added  to  the  property  (the  plus  value) 
there  must  be  a  procis-verhal  of  the 
state  of  the  premises  previously  made, 
and  the  privilege  only  dates  from  the 
enregistration  of  the  statement.  Boberi 
et  al.  S  Rieutord.  M.  Judgment  revers- 
ing, 26  May,  1883.  Sir  A.  A.  Dorian,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 

Resolution  of  sale  owing  to  failure 

to   pay   price A   vendor  prior   to 

the  coming  into  force  of  the  Civil 
Code  is  not  obliged  to  register  specially 
his  right  to  set  aside  the  deed  for 
failure' to  pay  the  price  ;  and  inasmuch 
as  it  is  a  right  of  property  dependent 
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on  the  law  he  is  not  obliged  to  renew 
the  registration  of  the  deed  of  sale. 
Hari  &  Abbott.  Q.  Judgment  confirm- 
ing, 4  Sep.,  1878.  Sir  A.  A.Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  J  J. 

Under  the  4th  sec.  of  the  Registry 
Ordinance  enacts  that  nothing  herein 
coiitained  shall  be  construed  to  require 
the  registration  of  the  original  grant, 
letters  patent,  conveyance  or  title  by 
which  lands  have  been  granted  and 
conveyed  and  are  now  held,  era  fief,  d, 
iitre  de  cens,  en  franc  aleit,  or  in  free 
and  common  soccage  or  of  any  rent, 
sum  of  money,  due,  duty  or  service, 
therein  or  thereby  stipulated  or  re- 
served by  the  seignior,  original  grantor 
or  lord  of  the  fee. 

The  majority  of  the  Courtis  therefore 
of  opinion  that  original  deeds  of  con- 
cession from  the  seignior  or  lord  of  the 
fee,  constituting  rentes  fonciires,  do  not 
require  to  be  registered.  McCord  &  Les 
Beligieuses  Sceurs  de  V Hotel-Dieu  de 
Montr M.  M.  Judgment  reversing,  17 
Dec,  1879.  Monk,  Ramsay,  Tessier, 
Cross,  Routhier,  JJ.  Monk,  Tessier,  JJ., 
dis.  Rep.  2  Leg.  News  417. 

To  effect  a  composition  with  his  cre- 
ditors, James  Baylis  gave  his  notes  en- 
dorsed by  McKeand,  who  as  security 
took  an  assignment  of  the  estate,  inclu- 
ding a  property  in  the  City  of  Montreal. 
McKeand  leased  this  property  to  the 
Appellants,  James  Baylis  &  Son,  and 
subsequently  reoohveyed  the  property 
to  James  Baylis,  with  right  to  recover 
the  rents  accrued  or  to  accrue.  Subse- 
quently the  Respondent  was  appointed 
sequestrator  to  the  property  in  a  hypo- 
thecary action  by  Crossley  &  Sons 
against  McKeand,  and  sued  Appellant, 
to  recover  the  rent  from  date  of  lease 
by  McKeand  to  the  date  of  his  appoint- 
ment. 

The  Court  expressing  strong  doubts 
as  to  the  propriety  of  the  appointment 
of  a  sequestrator  in  such  a  case,  and 
reversing  the  judgment  of  the  Court 
below. 

The  transfer  of  rent  by  McKeand  to 
Baylis  did  not  require  to  be  registered 
to  enable  Bayhs  to  receive  the  rents. 


The  receipts  sous  seing  priv£  given 
by  Baylis  to  the  Appellant,  were  primd 
facie  evidence  that  the  rent  had  been 
paid  at  the  date  of  the  receipt  and  that 
it  was  for  the  Respondent  to  establish 
the  contrary.  Baylis  &  Stanton.  M. 
Judgment  reversing,  24  March,  1882, 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  2  Dec.  d'A.  350. 

Of  substitution The  renewal  of  re- 
gistration of  any  real  right,  required  by 
art.  2172  of  the  Civil  Code,  has  reference 
only  to  hypothecs  or  charges  on  real 
property  and  not  to  rights  in  or  to  the 
property  itself.  La  Bangue  du  Peuple 
&  Laporte.  M.  Judgment  confirming, 
21  Sep.,  1874.  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Monk,  Ramsay,  JJ., 
dis.  Rep.  19  J.  66. 

Sub-division  of  lot.  —  By  the  38 
Vic,  Q.,  c.  15,  sec.  2  it  is  enacted  : 
"  In  the  case  where  a  property  before 
"  the  passing  of  this  Act,  has  been  sub- 
"  divided  and  sold  by  lots,  without 
"  there  previously  having  been  a  plan 
"  and  book  of  reference  prepared 
"  according  to  article  2175  of  the  Civil 
"  Code,  the  Commissioner  of  Crown 
"  Lands  may,  on  requisition  addressed 
"  to  him  by  a  majority  of  the  persons 
"  interested,  permit  that  a  plan  and 
"  book  of  reference  of  the  subdivision 
"  of  such  property  be  made,  provided 
"  that  the  following  formalities  be 
"  observed: 

"  1.  A  plan  shall  be  made  bearing 
"  numbers  as  ordinary  subdivisions  ; 
"  also  book  of  reference  corresponding 
"  therewith,  which  shall  be  signed  and 
"  certified  as  correct  by  the  parties 
"  interested,  and  addressed,  with  a 
"  copy  of  such  plan  and  book  of  refer- 
"  ence,  to  the  Commissioner  of  Crown 
"  Lands,  who  shall  keep  the  original, 
"  and  remit  such  copy  certified  by  him 
"  to  the  registrar  of  the  registration 
"  division ; 

"  2.  The  registrar  shall  then  prepare 
"  his  index  to  immoveables,  for  such 
"  property  thus  cadastred,  in  his  index 
"  book  for  the  subdivisions  ; 

"  3.  On  certificate  of  registrar  of  the 
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"  deposit  of  the  plan  and  book  of 
"  reference  of  such  division  thus  made, 
"  the  Lieutenant-Grovernor  in  Council 
"  shall  issue  a  proclamation  by  which 
■'  he  shall  order  that  all  the  hypothecs 
"  particularly  affecting  any  of  the  lots 
"  mentioned  in  the  said  plan  and  book 
"  of  reference,  and  not  including  the 
"  hypothecs  aflfeoting  the  whole  pro- 
"  perty  thus  divided,  be  renewed  with- 
"  in  a  delay  of  six  months,  to  be  com- 
"  puted  from  the  day  fixed  in  such 
'■'  proclamation  and  in  default  of  such 
"  renewal  being  made,  any  person  who 
"  has  not  conformed  to  the  provisions 
"  of  this  section  shall  lose  his  rank  of 
"  priority  of  hypothec." 

Seld,  that  where  the  substantial 
requirements  of  the  Statute  have  not 
been  complied  with,  the  proclamation 
of  the  Lieutenant-Grovernor,  ordering 
the  renewal  of  the  hypothecs  will  not 
have  the  effect  of  compelling  the  hy- 
pothecary creditors  to  renew  their  in- 
scriptions. The  Montreal  Loan  and 
Mortgage  Co.  &  Boyer.  M.  Judgment 
reversing,  26  May,  1883.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Eamsay,  Cross,  Baby, 
JJ. 

V.   DeTBNTBUK  ACTUEL DOTJAIEE   COU- 

TUMIEE Evidence  (3) Registrak. 

Pour  invoquer  la  priorite  ou  le  de- 
faut  d'enregistrement  des  titres,  sui- 
vant  I'article  2098  du  Code  Civil,  il 
faut  que  le  titre  provienne  du  meme 
auteur  ou  du  meme  vendeur  ; 

Dans  I'espece  actuelle,  la  donation 
du  pere  au  fils  a  les  caractdres  d'une 
•donation  a  titre  universel  ; 

Le  possesseur  qui  invoque  la  pres- 
cription de  dix  ans,  meme  celle  de  trente 
ans,  ne  pent  valablement  acquerir  la 
prescription  contre  son  titre  ou  contre 
celui  de  son  auteur  dont  il  est  le  suc- 
cesseur  a  titre  universel.  Cloutier  & 
Jacques.  Q.  Judgment  reversing,  8  Fe- 
bruary, 1884.  Monk,  Eamsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  10  Q.  L.  R.  44. 

The  registration  of  a  deed  of  sale  in 
which  the  immoveable  sold  is  described 
'by  its  cadastral  number,  and  in  which 


the  purchaser  undertakes  to  pay  the 
amount  of  a  hypothec  duly  registered 
before  the  proclamation  of  the  Cadas- 
tre, will  not  supply  the  place  of  the 
renewal  of  registration  of  such  hypo- 
thec required  by  C.  C.  2172.  Les  EecU 
siastiques  du  S^minaire  de  St.  Sulpice  , 
de  Montrial  &  La  Sociite  de  Construc- 
tion Canadienne  de  Montreal.  M.  Judg- 
ment confirming,  27  March,  1884.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  J  J.  Rep.  7  Leg.  News  131. 

By  a  deed  of  sale  of  the  3rd  of  April, 
1843,  which  has  never  been  registered, 
John  McGruire  sold  the  lot  of  land  now 
possessed  by  the  Appellant,  reserving 
a  right  of  passage  in  common  on  the 
lot  sold  in  favour  of  the  remaiiider  of 
his  property  now  possessed  by  Wiggins. 

Held :  That  the  right  of  way  in  favour 
of  the  Respondent  was  not  extinguished 
by  the  fact  that  the  deed  of  sale  of  the 
3rd  of  April,  1843,  was  not  registered, 
inasmuch  as  the  Appellant  and  his 
auteurs  have  purchased  subject  to  the 
servitude  mentioned  in  the  original 
deed.  Dunn  &  Wiggins.  M.  Judgment 
confirming,  26  November,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  4  Dec.  d'A.  89. 

Held:  lo.  (Approving id  BaregMerfu 
Peuple  &  Laporte,  19  J.  66),  that  the 
renewal  of  registration  of  any  real  right, 
required  by  art.  2172  C.  C,  has  no  re- 
ference to  a  right  in  the  property  itself, 
such  as  a  servitude  or  drain  through  a 
property,  established  by  deed  in  favor 
of  a  neighbouring  property. 

2o.  The  proprietor  of  the  servient 
land  can  do  nothing  which  tends  to 
render  the  exercise  of  the  servitude 
less  convenient  than  it  was  at  the  date 
of  its  creation  ;  and  so,  where  the  owner 
of  the  servient  land  constructeda  barn 
over  the  drain  running  through  his  land, 
and,  in  the  opinion  of  the  majority  of 
the  Court,  it  was  proved  that  repairsto 
the  drain  were  necessary,  it  was  held 
that  the  person  to  whom  the  servitude 
was  due  was  entitled  to  ask  that  the 
barn  be  demolished  to  a  sufficient  ex- 
tent to  permit  repaijs  to  the  dram  to 
be  made  whenever  necessary. 
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3o.  The  action  to  enforce  such  servi- 
tude does  not  lie  against  a  person  who 
has  ceased  to  be  owner  of  the  servient 
land  before  the  action  is  instituted,  but 
he  may  be  condemned  personally  in 
damagf  s  if  he  participated  in  the  act 
of  obstruction.  Wheeler  et  al.  &  Black 
et  al.  M.  Judgment  confirming,  27 
November,  1885.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  JJ.  Ramsay,  J., 
dissenting  as  to  its  being  a  trouble  for 
the  proprietor  of  the  heritage  servant 
to  build  over  the  drain.  Rep.  M.  L.  R. 
II Q.  B.  139.  9  Leg.  News  202. 

RE-INSURANCE.— w.  Insurance. 

RELATIVES. — v.  Aebitkation. 

RELIQUAT  DE:C0MPTE.— w.  Account. 

REMERE An  action   to    get    back 

property  under  a  stipulation  of  rem,6r6 
will  not  be  maintained  unless  there  be 
offres  ridles.  Walker  &  Sheppard  & 
Labelle  mis  en  cause. 

A  vendor  who  has  reserved  a,  faculty 
de  remiri,  must  strictly  conform  to  the 
conditions  stipulated  for  its  exercise. 

Semble  he  need  not  be  put  en  de- 
meure  to  exercise  it  after  the  delay 
during  which  it  is  permitted  to  be 
exercised  by  the  contract  has  expired. 
Walker  &  Sheppard  &  Labelle.  Judg- 
ment. 

RENUNCIATION.  —  Of  hypothecary 

rights A  toarried  woman  may  validly 

renounce  her  priority  of  hypothec  in 
favor  of  a  third  person  who  is  lending 
money  to  her  husband  on  the  security 
of  his  real  estate. 

Such  renunciation  in  favour  of  a 
third  party  does  not  deprive  the  wife  of 
her  rights  against  other  mortgage 
creditors  inferior  in  rank  to  herself. 
La  SocUte  de  Construction  Montarville 
vs.  Cousineau  et  vir.  M.  Judgment  con- 
firming, 3  Feb.,  1880.  Sir  A.  A.  Dorion, 
G.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  3  Leg.  News  329. 

RENEWAL   OF   REGISTRATION.  —  t^. 

Registration. 


RENT  FOR  USE  AND  OCCUPATION.— 

Imputation  of  payments T£tu  &  Gar- 

neau  et  al.  Q.  Judgment  reversing, 
Sep.,  1874  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Bosse,  JJ. 

Presumption  of  payment  of.  —  Besi- 
liation  of  lease.  —  Payment  of  three 

terms Shortis  &  Martel.  Q.  Judgment 

confirming,  7  June,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

Privilege  for Deals    manufactured 

from  saw-logs  sent  to  a  mill  to  be  sawn 
are  not  subject  to  the  landlord's  pri- 
vilege for  rent,  but  come  within  the 
exceptions  declared  by  art.  1622  of  the 
Civil  Code.  (1)  Price  et  al.  &  Hall.  Q. 
Judgment  reversing,  22  March,  1876. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Rep.  2  Q.  L.  R.  88,  10  Rev. 
Leg.  120. 

The  cessionnaire  of  an  annual  rente 
fonciire  may  by  an  opposition  d  fin  de 
charge,  in  the  name  of  the  cSdant, 
preserve  his  right  to  the  rent  or  its 
equivalent.  Bodier  &  Laberge.  M.  Judg- 
ment confirming,  26  Sep.,  1883.  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

RENUNCIATION     TO     DOWER.  —  v. 

Dower. 

REPORT  OF  DISTRIBUTION.— iVb^ice. 

V.  Opposant. 

L'Appelant,  opposant  en  premiere 
instance  qui  n'a  pas  ete  colloque  dans 
le  rapport  de  distribution  prepare  en 
cette  cause,  demande  la  mise  de  cote 
dujugement  homologuant  ce  rapport 
de  distribution,  parce  qu'il  n'a  pas  ete 
notifie  de  la  production  au  greffe  du 
dit  rapport  par  le  protonotaire  de  la 
Cour  Superieure. 


(1)  It  includes  also  moveable  effects  be- 
longing to  third  persons  and  being  on  the 
premises  by  their  consent  express  or  implied, 
but  not  if  such  moveable  effects  be  only 
transiently  or  accidentally  on  the  premises, 
as  the  baggage  of  a  traveller  in  an  inn,  or  ar- 
ticles sent  to  a  workman  to  be  repaired  or  to 
an  auctioneer  to  be  sold. 
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Jug4: Que  I'Appelant  n'avait  pas 

le  droit  a  un  avis  partioulier,  et  que  s'il 
voulait  contester  le  rapport  de  distri- 
bution, il  devait  le  faire  dans  les  delais 
mentionnes  a  I'article  742  C.  P.  C.  (1) 
Prevost  &  Latreille.  M.  Judgment  con- 
firming, 29  March,  1883.  Sir  A.  A.  Do- 
rion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Bep.  3  Dec.  d'A.  166. 

A  clerical  error  in  the  judgment  of 
distribution  corrected.  Houle  &  Shel- 
land  et  al.  Q.  Judgment,  8  March,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ. 

REPRISE  D'INSTANCE.— u.  Adviser. 

The  appointmentof  a  judicial  adviser 
does  not  necessitate  areprise  d' instance 
because  it  does  not  change  the  status 
of  the  party.  Holland  &  Michaud.  M. 
Judgment  2  March,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 

REQUETE  CIVILE.— The  enumeration 
in  the  Code  of  Procedure  of  modes  of 
setting  aside  a  judgment  is  not  ex- 
clusive, and  a  direct  action  may  be 
brought  for  the  purpose  where  the 
Plaintiff  alleges  that  the  judgment  was 
fraudulently  obtained,  without  his 
knowledge  and  without  service  on  him 
of  the  writ  of  summons.  Kellond  & 
Seed.  M.  Judgment  reversing,  20  June, 
1874.  Taschereau,  Ramsay,  Sanborn, 
Loranger,  J  J.  Rep.  18  J.  309. 

A  requite  civile,  which  does  not  on 
its  face  come  within  the  provisions  of 
Act  505  of  the  Code  of  C.  P.,  may  be 
rejected  on  motion.  Macdougall  et  al. 
&  The  Union  Navigation  Co.  M.  Judg- 
ment confirming,  16  March,  1877. 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Rep.  21  J.  63. 

Une  requete  civile  sera  renvoyee,  s'il 
appert  que  les  manoeuvres  frauduleuses 
dont  le  requerant  se  plaint  n'auraient 


(2)  The  parties  are  allowed  eight  days  to 
contest  the  report  of  distribution  reckoning 
from  the  day  on  which  it  was  entered  on  the 
posted  Ust,  if  such  a  day  be  a  Monday,  it  not 
the  delay  is  reckoned  from  the  Monday  fol- 
io wiue. 


pu  exercer,  sur  la  decision  du  litige,- 
une  influence  determinante.  (Art.  505 
C.  P.  C.) 

L'epouse  separe  de  biens  et  defen- 
deur  ne  pent  etre  teinoin  du  deman- 
deur  sur  la  contestation  d'une  opposi- 
tion afin  de  di-straire,  faite  par  la  femme 
du  defendeur.  (Art.  251  C.  P.  G'.i 

Lorsqu'une  partie  est  niise  en  cause 
dans  une  requete  civile,  et  qu'elle  n'a 
aucun  interet  a  contester  cette  requite 
civile  et  qu  elle  n'est  mise  en  cause  que 
parce  qu'elle  etait  partie  dans  la  cause 
originaire,  et  que,  cependant,  elle  con- 
teste  la  requete  civile,  elle  n'obtiendra 
pas  de  depens  sur  sa  contestation,  meme 
si  elle  est  maintenue.  Brunelle  et  al.  & 
Bergeron  et  al.  Q.  Judgment  confirm- 
ing, 7  February,  1885.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Rep.  14  Rev.  Leg.  501. 

RESERVED  CASES.— The  general  ses- 
sions of  the  ppaoe  may  reserve  a  case 
for  the  consideration  of  the  Court  of 
Appeal  and  Error.  The  Queen  v.  Smith. 
M.  Judgment  2  [June.  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  2  Leg.  News  223. 

The  Defendant  who  has  not  been 
bailed  should  be  present  at  the  hearing 
and  judgment  of  the  case  reserved. 
The  Queen  &  Deery.  M.  Judgment  on 
reserved  case,  18  Dec,  1874.  Dorion,  C, 
J.,  Monk,  Taschereau.  Ramsay,  San- 
born, JJ.  Rep.  26  J.  129 

In  a  later  case  it  was  held,  that  on 
the  hearing  of  a  reserved  case  it  is  not 
necessary  that  the  prisoner  should  be 
present,  and  he  may  be  kept  locked 
up  in  gaol  to  prevent  his  being  present 
while  his  case  is  being  argued.  The 
Qfieen  v.  Glass,  The  Queen  v.  Scott.  M. 
Judgment  15  June,  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ- 
Monk,  Ramsay,  JJ,  dis.  Eep.  21  J.  245, 
1  Leg.  News  212. 

A  question  raised  by  motion  in  arrest 
of  judgment  is  a  question  arising  on  the 
trial,  and  properly  reserved.  The  Queen 
V.  Deery.  M.  Judgment  on  reserved 
case,  18  Dec,  1874.  Dorion,  0.  J.,  Monlc, 
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Ta'ohereau,  Kamsay,  Sanborn,  J  J.  Rep. 
26  J.  129. 

"  Trial,"  within  the  meaning  of  C.  S. 
L.  C,  c.  77,  s.  57,  is  not  terminated 
until  sentence  is  rendered,  and  a 
"  question  which  has  arisen  on  the 
trial "  does  not  necessarily  mean  a 
question  that  was  raised  at  the  trial, 
but  one  that  took  its  rise  at  the  trial ; 
and  therefore  a  point  not  mentioned 
by  the  defence  may  be  reserved  by  the 
Court.  Beg.  v.  Bain,  M.  Judgment,  22 
June,  1877.  Dorion,  C.  J.  Monk,  Ram- 
sav,  Sanborn,  Tessier,  JJ.  Rep.  23  J. 
327. 

Where  a  case  reserved  mentioned  a 
motion  in  arrest  of  judgment,  and  set 
forth  the  text  of  the  reasons  in  support 
thereof,  and  reserved  only  the  reasons, 
the  Court,  on  the  afipeal  side,  would 
reject  the  motion,  if  it  ought  not  to  be 
maintain  ed  for  any  of  the  reasons  t  here- 
in contained,  the  JDrisdiction  of  the 
Court  for  crown  cases  reserved  being 
strictly  limited  to  the  point  reserved. 
The  Queen  &  Beery.  JI.  Judgment  on 
reserved  case  18  Dec,  1874.  Dorion,  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.  Rep.  26  J.  J  29. 

The  non-production  by  the  prosecu- 
tion, on  a  trial  for  perjury,  of  tlie  plea 
which  was  filed  in  the  civil  suit  where- 
in the  Defendant  is  alleged  to  have 
given  false  testimony,  is  not  material 
where  the  assignment  of  perjury  has 
no  reference  to  the  pleadings  ;  but  the 
Defendant,  if  he  wishes,  may  in  case 
the  plea  be  not  produced,  prove  its 
contents  by  secondary  evidence. 

It  is  not  essential  to  prove  that  the 
facts  sworn  to  by  the  Defendant,  as 
alleged  in  the  indictment,  were  ma- 
terial to  the  issue  in  the  cause  in  which 
the  Defendant  was  examined. 

A  reserved  case  may  be  amended  at 
the  request  of  the  Defendant,  during 
the  argument  thereon  before  the  full 
Court,  by  adding  the  evidence  taken 
at  the  trial. 

^  (Following  Reg.  vs.  Bain.  23  L.  C.  J. 
327).  A  new  trial  may  be  ordered  on  a 


reserved  case,  in  misdemeanours,  where 
it  appears  to  the  Court  on  the  evidence 
that  an  injustice  may  have  been  done 
to  the  Defendant.  The  Queen  vs.  John 
Boss.  M.  Judgment  reversing,  27  Sep., 
1884.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  M.  L.  R. 
I.  Q.  B.  227. 

The  prisoner  was  indicted  for  larceny, 
by  a  bailee,  of  a  sum  of  money.  The 
complainant  produced  a  receipt,  taken 
at  the  time  of  the  deposit  in  the  hands 
of  prisoner,  by  which  it  appears  the  de- 
posit was  made  "en  attendant  le  paie- 
ment  qu'il  pourrait  faire  d'une  mSme 
somme  d,  R.  A.  Benoii."  Held,  that  this 
receipt  implied  that  prisoner  was  to 
pay  a  similar  sum,  and  not  actually  the 
same  prices  of  money,  and  that  there 
was  no  larceny.  Also  that  parol  testi- 
mony could  not  be  admitted  to  vary 
the  nature  of  the  transaction.  The  pri- 
soner was  discharged.  The  Queen  & 
Berthiaurne.  M.  25  September,  1886. 
Sir  A.  A.  Dorion,  C.  J .,  Ramsay, Tessier, 
Cross,  Baby,  JJ.  Baby,  J.  dis. 

RESILIATION The  lessor  of  a  ware- 
house cannot  obtain  the  resiliation  of 
the  lease,  becaui-e  there  arises  from  the 
storage  of  goods,  the  smell  which  such 
articles  generally  produce.  Joseph  & 
Kinghan.  M.  Judgment  confirming. 
Dorion,  C.  J.,  Monk,  Taschereau,  San- 
born, JJ.  Ramsay,  J.,  was  absent  at 
rendering  judgment  but  concurred. 


RESILIATION   OF  LEASE.— A 

who  makes  no  objection  to  the  non- 
fulfilment  of  a  condition  of  his  lease 
within  a  specified  time,  till  after  the 
undertaking  of  the  landlord  is  ac- 
complished, and  a  term  of  the  rent  is 
due,  cannot  demand  a  resiliation  of  the 
lease  owing  to  the  non-fulfilment  of  the 
condition.  Ballantine  &  Snowdon.  M. 
Judgment  confirming,  June,  1874.  Tas- 
chereau, Ramsay,  Sanborn,  Loranger, 
JJ.,  and  V.  GrAULT  and  Evans  &  Evans 
&  Gault,  Dec,  1874. 

An  action  to  resiliate  a  lease  should 
be  brought  before  the  Superior  Court 
or  before  the  Circuit  Court  as  the 
amount  claimed  by  the  action,  Jbr  lease 
or  for  use  and  occupation  or  for  dama- 
20 
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ges  is  of  the  jurisdiction  of  the  one  or 
other  of  those  Courts,  and  not  accord- 
ing to  the  annual  rent  or  value  of  thp 
premises.  Voisard  &  Saunders.  M. 
Judgment  reversing,  21  Dec,  1887.  Do- 
rion,  C.  J.,  Monk,  Eamsay,  Tessier, 
•Cross,  JJ.  Monk,  Tessier,  JJ.  dis.  Rep. 
122  J.  43.  1  Leg.  News  41. 

A  lease  will  be  rescinded  if  the  pre- 
mises are  not  habitable.  Leville  & 
O'Brien.  M.  Judgment  reversing,  Dec, 
1875.  Dorion.  C.  >l..  Monk,  Tasohereau, 
ilamsay,  Sanborn,  JJ. 

Motion  to  reject  aj)peal,  the  annual 
rent  being  $50.  However  there  was  a 
clause  in  the  lease  (which  was  for  seven 
years)  permiting  Defendant  to  pur- 
chase the  property  any  time  during  the 
lease  for$lO()0.  Thejudgment  set  aside 
the  lease,  and  thus  determined  Defen- 
dant's right  to  purchase.  The  motion 
to  reject  the  Appeal  was  rejected,  the 
Court  holding  that  a  title  to  land  was 
in  question.  Cauchon  &  Anderson.  Q. 
Judgment,  1  Dec,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,   Ramsay,  Sanborn, 

JJ.  >  y,  , 

Where  the  fire  only  partially  de<- 
troys  the  premises  leased,  the  lessee 
cannot  oblige  the  landlord  to  terminate 
the  lease.  Geriken  &  Pinsonneault.  M. 
Judgment  confirming,  June,  1875.  Do- 
.'ion,  C.  J.,  Monk,  Taschereau,  Ramsay, 
■  anborn,  JJ.  Dorion,  C.  J.,  Sanborn,  J. 
is.  were  of  opinion  that  the  injury 
endered  the  house  uninhabitable. 

RESILIATION  OF  SIMULATED  DEED. 

-A  deed  made  merely  as  a  cover  for  a 
oan  to  the  nominal  vendor,  will  be  re- 
siliated  and  set  aside  as  simulated  at 
the  suit  of  a  creditor  whose  rights  are 
injured  by  such  deed.  And  the  fact 
that  the  nominal  vendor  has  reaiained 
in  possession  of  the  property  will  be 
evidence  of  the  nature  of  the  transac- 
tion. Thibaudeau  &  Mailley.  M.  Judg- 
ment reversing,  25  January,  188:i.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  J3.  Tessier  and  Baby,  JJ. 
dis. 

RESILIATION  OF  SALE  FAUTE  OE 
PAIEMENT  DE  PRIX.— w.  Siw.moxs  & 
■Cross,  June,  1875. 


RES  JUDICATA.—The grounds  decid- 
ed in  a  suit,  cannot  be  raised  between 
the  same  parties  on  opposition  to  the 
execution  of  the  judgment.  Dawson  & 
McDimald.  Q.  Judgment  confirming  6 
March,  1879.  Sir  A.  A.  Dorion,  aj., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 

A  judgment  declaring  a  will  void  as 
a  testament  .snlennel  cannot  be  invoked 
as  having  adjudicated  the  question,  not 
in  ii-sue  in  suoli  suit,  as  to  the  validity 
of  the  will  intheenglishform.  Marquis 
S  Mai-qtiis.  Q.  Judgment  confirming, 
4  March,  IS75.  Dorion,  C.  J..  Monk, 
Ramsay,  Sanborn,  Plamondon,  JJ.  Hen. 
1  Q.  L.  R.  00. 

Damages — .'in  action  of  damages 
will  not  lie  agninst  a  party  to  a  pre' 
vious  suit  by  his  adversary,  for  an  alleg- 
ed false  affidavit  by  which  such  party 
obtained  a  final  judgment  in  his  favor 
in  the  previous  suit.  The  first  judgment 
is  res  judicata.  Boisclair  &  Lalancette. 
M.  Judgment  reversing,  15  February, 
1881.  Sir  A.  A.  Donoii,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  5  Leg. 
News  260.  Dec  d'A.  289. 

A  possessor  of  land  in  good  faith, 
who  has  a  droit  de  retention  fur  im- 
provements cannot  bring  a  direct 
action  after  abandoning  the  land  on 
suit  for  the  value  of  the  improvements. 
There  is  chose  jug^e,  for  the  question 
was  fully  adjudicated  upon  by  the 
Court  whether  Defendant  had  a  right 
to  retain  the  land.  Barbin  etal.  &  Lan- 
glois.  Judgment  confirming,  8  Sep., 
1880.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  .JJ.  Tessier,  J.  dis. 

A  judgment  rendered  on  a  confession 
made  under  an  agreement  not  to 
execute  such  judgment,  on  certain 
conditions,  does  not  constitute  such  a 
res  judicata  as  will  prevent  the  Defend- 
ant making  an  opposition  to  the  ex- 
ecution, and  thH  opposition  may  be 
maintained,  if  the  admis-ions  of  the 
Plaintiff  and  contesting  party  esta- 
blish the  fact  of  the  agreement.  Q.Ju'^S' 
ment  reversing,  Sep.,  1874.  Dorion,  C. 
J.,  Monk,  Taschereau,  Ramsay,  San- 
born, JJ.  Ramsay,  J.,  dis.  wasof  opinion 
that  the  admission  prior  to  judgment 
could  not  be  enquired  of  by  any  Mm 


C13 


KESOLUTORY  ACTION 


liETENTION 


614 


of  evidence,  that  the  judgment  fui'- 
nished  a,  presompUo  juris  et  de  jure, 
f.  6  Savign,  Droit  Eomain,  p.  474,  Tr. 
de  tiuenoua. 

A  Defendant,  after  he  has  contested 
an  account,  and  judgment  has  gone 
against  him,  will  be  permitted,  on  an 
opposition  to  the  seizure  uniler  judg- 
ment, to  prove  a  payment  which  he 
liad  failed  to  prove  in  the  principal 
suit,  owing  to  his  having  been  in  error 
as  to  the  date  when  he  made  such  pay- 
ment. Cornell  S  liichard.M..  J  wl^meat 
•confirming,  18  Sep.,  1S78.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Eamsay,  J.,  dis.  Rep.  1  Leg.  News  471. 

RESOLUTORY  ACTION.  —  A  building 
society  being  in  difficulties  went  into 
liquidation.  It  was  resolved  to  sell  the 
assets  at  a  meeting  of  the  shareholders, 
it  was  deiermined  by  a  unanimous 
vote,  to  accept  the  offer  of  one  Moisan 
therefor,  namely  88^  cents  in  the  Si, 
-Appellant  was  present  at  the  meeting 
but  did  not  vote.  Subsequently  he 
sued  the  liquidators  and  Moisan  to  set 
aside  the  sale,  alleging  fraud  and  that 
Moisan  was  only  the  pretenom  of  two 
of  the  liquidators,  Gauthier  &Bourque, 
with  whom  he  was  acting  in  concert. 
It  appears  Appellant  purchased  from 
■one  Limoges,  after  the  society  went 
into  insolvency,  four  shares  for  a  very 
.small  sum,  and  that  he  gained  largely 
by  the  transaction  at  the  price  the 
assets  were  sold,  and  that  the  trans- 
action was  a  very  favorable  one  for  the 
shareholders.  The  principal  point 
urged  by  Appellant  was  that  the  sale 
to  two  of  the  liquidators  was  a  violation 
of  art.  1484  C.  C.  ( 1 )  Held,  confirming  the 
judgment  of  the  Superior  Court,  that 
the  right  of  action  of  Appellant  was 
not  affected  by  the  fact  of  the  time  or 
terms  of  the  purchase  of  the   shares 


(1)  The  following  persons  cannot  become 
uuyers,  either  by  themselves  or  by  parties  in- 
terposed, that  is  to  say  :— Tutors  or  curators 
ofthe  propel  ty  of  those  over  whom  they  are 
Jippointed,  except  in  sales  by  judicial  authori- 
*?:■  Agents  of  the  property  they  are  charged 
with  the  sale  of  administrators  or  trustees  of 
the  property  in  their  charge  whether  of  public 
•bodies  or  of  private  persons, 


from  Limoges,  that  the  liquidators, 
parties  interested  in  securing  a  good 
price  for  the  estate  were  not  precluded 
by  art.  1484,  C.  C.  for  tendering  for  tho 
assets  without  fi-aud,  and  that  no  fraud 
had  been  proved.  Semble  that  Belanger 
had  acquiesced  in  the  sale.  B4langer 
&  Gauthier  et  al.  M.  Judgment  con- 
firming, 26  Sep.,  1883.  Sir  A.  A.  Dorion, 
C.  J.,  Eamsay,  Tessier,  Cross,  Baby,  JJ. 

RESOLUTORY  CONDITION v.  Chau 

TEK  Party. 

RESPONSIBILITY.— Where  a  cargo  of 

coals  to  arrive  is  sold,  the  risk  of  their 
non-arrival  in  a  reasonable  time  is  at 
the  charge  of  the  vendor.  Adams  Ss 
Crawford,  Q.  Judgment  confirming,  5 
June,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  JJ. 

RETAINER u. Advocate's  Fees. 

RETENTION — Right  of,  for  improve- 
ments— Where  a  party  to  a  petitory 
action  has  not  claimed  for  improve- 
ments, and  judgment  goes  for  the  Plain- 
tiff, the  Defendant  will  not  have  an  in- 
dependent action  to  set  the  judgment 
aside,  or  to  be  allowed  to  retain  the 
property  till  the  Plaintiff  in  the  first 
action,  has  paid  the  Plaintiff  the  alleged 
improvements.  iSuch  an  action  may  be 
dismissed  on  demurrer.  Barbin  &  Lan- 
glois,  Q.  Judgment  confirming,  8  Sept., 
'1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ. 

Droit  de — The  right  of  retention, 
under  art.  419  C.  C,  (1)  is  not  establish- 
ed in  favour  of  the  particular  legatee 
who  has  made  improvements,  and  who 
is  called  upon  to  return  the  property 
he  has  so  received  by  a  creditor  of  the 
siicces.sion.  His  remedy  is  similar  to 
that  accorded  by  art.  2072  C.  C.    Matte 

(1)  In  ease  the  party  in  possession  is  forced 
to  give  up  the  immoveable  upon  which  he  has 
made  improvements  for  which  lie  is  entitled 
to  be  reimbursed,  he  has  a  right  to  retain  the 
property  upon  which  such  reimbursement  is 
made,  without  prejudice  to  his  personal  re- 
course to  obtain  repayment,  saving  the  case  of 
surrender  in  a  hypothecary  action,  which  is 
specially  provided  for  in  the  title  of  Privileges 
and  Hypothecs. 
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&  Laroche.  Q.  Judgment  reversing,  8 
June,  1878.  Dorion  C.  J.,  Monk,  Ram- 
say. Tessier,  Cross,  JJ.  Rep.  4  Q.  L.  R. 
65. 

Note. Mr.  Justice  Tessier  entered  at 

some  length  into  the  question  of  sepa- 
ration de  pairimoine,  but  the  question 
was  not  pleaded  and  the  judgment  did 
not  turn  upon  this. 

RETROACTIVITY.— An  act  of  the  Le- 
gislature of  the  Province  of  Quebec 
passed  on  24  December,  1872,  limited 
appeal  in  certain  cases  that  had  gone 
in  review,  although  the  proceedings  in 
the  suit  had  been  commenced  previous 
to  that  date,  the  act  applies  to  cases  in- 
scribed for  review  subsequent  to  the 
enactment.  Stewart  &  Angers.  M. 
Judgment. 

RETROACTIVITY.—  v.  Appe.4.l —  Le- 
gislative Powers. 

RETRAXIT.— A  party  Plaintiff  may 
abandon  an  item  of  his  demand  by  re- 
traxit, but  not  in  such  a  manner  as  to 
alter  the  issues  unfavourably  to  the 
Defendant.  So  where  a  Plaintiff  sued 
on  a  balance  of  account  for  money  lent, 
and  for  a  balance  for  goods  sold  and 
delivered,  and  Defendant  admitted  to 
have  received  the  goods  and  denied 
having  received  a  large  portion  of  the 
money  said  to  be  lent,  and  neither 
party  made  any  proof  and  the  Plaintiff 
filed  a  retraxit  for  the  demand  for 
money  lent,  and  asked  for  judgment  on 
the  admission  in  the  plea,  the  action 
will  be  dismissed.  Lassalle  &  Hart.  Q. 
Judgment  reversing,  6  September,  1877. 
Dorion,  0.  J.,  Monk,  Ramsay,  Tessier, 
JJ. 

RETRAIT  SUCCESSORAL— The  re- 
trait  successoral  in  virtue  of  art.  710 
C.  C.  may  be  exercised  after  family  ar- 
rangement ;  and  this  although  the  pur- 
chaser, not  being  an  heir,  has  purchas- 
ed a  determinate  portion  of  certain  im- 
movables. Durocher  &  Turgeon-  M. 
Judgment  confirming,  September,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Rep.  19  J.  178. 

RETROACTIVE   LEGISLATION.  —The 


Act  of  Can.  45  Vic,  cap.  127,  confirm- 
ing and  ratifying  all  acts  and  doings  of 
the  Board  of  Temporalities,  since  the 
passing  of  the  38  Vict.,  cap.  64,  was 
sufiBcient  to  sustain  an  action  instituted 
by  the  Board  before  the  passing  of  the 
45  Vict.,  and  the  Dominion  Parliament 
had  authority  to  enact  said  statute, 
although  the  Privy  Council  in  England 
had,  by  their  judgment  in  Dobie  and 
Temporalities,  declared  the  Board  to  be 
illegally  constituted.  The  Minister  and 
Trustees  of  St.  Andreio's  Church  and 
the  Board  of  Temporalities  Church  of 
Scotland.  M.  Judgment  confirming.  M. 
20  January,  1883.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Baby,  JJ.  Ramsay, 
J.,  dis.  Rep.  6  Leg.  News  27. 

REVENDICATION.— Where  the  good.? 
of  the  wife  are  seized  for  taxes  due  by 
the  husband,  she  cannot  proceed  by 
way  of  saisie-revendication  to  attach 
such  goods  in  the  hands  of  the  guardian. 
Walker  &  The  Mayor  &c.  of  Sorel.  M. 
Judgment  confirming,  Sep.,  1875.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  J  J. 

On  a  sale  of  goods,  without  delay  for 
the  payment,  the  vendor  may,  within 
eight  days  of  the  delivery,  revendicate 
them,  in  the  hands  of  the  purchaser,  if 
the  price  be  not  paid  Blagdon  &  Lehel. 
Q.  Judgment  confirming,  Sep.,  1878. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  5  Q.  L.  R,  87. 

A  proprietor  on  whose  land  logs  have 
been  out  and  carried  to  a  place  where 
they  can  be  floated  has  a  right  to  re- 
vendicate them  on  paying  the  price  of 
the  making  and  transportation  of  the 
logs,  by  which  he  profits.  Tourville  et 
al.  &  Allard.  Q.  Judgment  reforming, 
7  Dec,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ- 
Tessier,  Baby,  JJ.,  dis. 

REVENDICATION  BY  GUARDIAN.- »• 

Gaedibn. 

REVIEW.— Where  the  judgment  of 
the  Court  of  Review  confirms  that  of 
the  Superior  Court,  maintaining  a  wnt 
of  Prohibition,  the  magistrate  Defend- 
ing his  jurisdiction  has  not  right  oi 
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appeal,  although  he  did  not  inscribe  in 
Review,  the  inscription  in  Review  being 
made  by  another  Defendant.  Doucet  & 
St.  Amand.  Q.  Judgment,  7  September, 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Reported  4 
Q.  L.  K.  146. 

REVOCATION.— A  contract  by  which 
a  husband  transfers  his  property,  then 
under  seizure  at  the  suit  of  his  wife  in 
an  action  en  separation  de  Mens,  to  the 
hands  of  a  trustee,  in  consideration  of 
main-lev6e  being  granted  of  such 
seizure,  such  property  to  be  held  in 
trust  till  the  action  in  separation  of 
property  is  settled,  cannot  be  set  aside, 
after  the  main  lev^e  of  the  seizure,  on 
the  demand  of  the  husband.  M.  Judg- 
ment reversing,  27  Jan.,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Monk,  Ramsay,  JJ.,  dis.  being  of 
opinion  that  the  husband's  consent  in 
a  matter  of  separation  is  null. 

REVOCATORY  ACTION.  —  A  vendor 
of  immoveables,  (before  the  passing  of 
the  Code,)  who  has  assigned  portions 
of  the  purchase  money,  can,  neverthe 
less,  brmg  a  resolutory  action  by  reason 
of  the  default  of  the  vendee  to  pay  any 
portion  of  the  purchase  money,  and 
that  the  intervention  in  such  action  by 
the  assignees,  containing  a  declaration 
of  acquiescence  in  such  action,  places 
the  Plaintiffs  right  of  action  beyond 
question.  The  sale  of  Government 
timber  limits  is  a  sale  of  an  immove- 
able. Watson  &  Perkins.  M.  .Judgment 
confirming,  20  June,  1874.  Taschereau, 
Ramsay,  Sanborn,  Loranger,  J  J. 

Fraudulent  sale.  —  A  creditor  who 
cannot  obtain  payment  from  his  debtor, 
may  bring  a  revocatory  action  to  set 
aside  the  sale  of  the  real  estate  of  such 
debtor.  Ami  the  transaction  will  be 
declared  fraudulent  where  it  appears 
by  the  evidence,  that  the  price  was  not 
paid  by  the  purchaser,  although  a  full 
receipt  was  given  therefor,  but  that  the 
pretended  purchaser  had  a  counter- 
claim against  the  vendor,  and  who  had 
applied  the  balance  of  the  price  in  the 
purchase  of  a  property  in  his  own 
name.  Bruneati  et  al.  &   Bertrand.  M. 


Judgment  confirming,    20, Sep.,  1881. 
Monk,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Action  rivocatoire  for  fraud. — Bru- 
neau  &  Bertrand.  M.  Judgment,  20 
September,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 

A  revocatory  action  will  lie  to  rescind 
a  deed  of  sale,  passed  before  the  Code, 
of  timber  limits  for  non-payment  of  the 
price,  at  the  suit  of  the  assignee  of  the 
insolvent  vendor,  although  part  of  the 
price  may  have  been  assigned  to  others, 
and  although  an  hypothec  has  been 
created  on  the  property  of  $5,000, 
more  taan  four  times  the  amount  of 
purchase  money  remaining  due. 

That  the  sale  of  timber  limits,  i.  e. 
the  right  to  cut  timber,  is  the  sale  of 
an  immoveable.  Watson  is-qualit^  & 
Perkins  et  al.  Judgment  confirming 
that  of  Superior  Court,  June,  1874. 
Taschereau,  Ramsay,  Sanborn,  Loran- 
ger, J  J.  Rep.  18  J.  261. 

Action  to  rescind  lease  there  being  no 
privies Beaudry  &  Lupien.  M.  Judg- 
ment confirming,  23  September,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  J.J. 

RIVERS.— The  19  and  20  Vic,  ch.  104, 
does  not  confer  the  right  of  a  proprie- 
tor on  one  bank  of  a  river,  to  rest  a 
mill-dam  on  the  opposite  bank,  belong- 
ing to  another.  Bureau  &  Vachon.  Q. 
Judgment  reversing.  7  December,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Tessier,  J.  dis. 

Obstruction  to. — Where  the  riparian 
proprietor  of  a  non  navigable  river 
places  a  dam  there  which  does  not 
render  the  river  less  advantageous  than 
it  was  naturally  for  running  logs,  a 
proprietor  higher  up  the  stream,  or 
any  one  driving  wood  on  such  stream 
cannot  complain.  McBean  &  Carlisle  et 
al.  M.  Judgment  confirming,  22  June, 
1878.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

That  the  public  have  a  right  to  use 
all  streams  as  highways,  and  a  riparian 
proprietor  cannot  arrest  the  water  from 
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such  livei-  or  stream  so  as  prevent  this 
use.  MeBean  &  Carlisle  et  al.  M.  Judg. 
ment  reversing,  21  December,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Bam- 
say,  Sanborn,  JJ.  Rep.  19  J.  276. 

The  use  which  riparian  proprietors 
may  have  of  the  beach  of  a  navigable 
river  adjoining  their  lands,  is  not  a  right 
of  property  nor  even  a  right  of  servi- 
tude, but  a  mere  "  droit  de  iol^ance  " 
3vhich  ceRses,  without  right  to  indemn- 
ity, as  soon  as  the  Crown  concedes  or 
otherwise  disposes  of  such  part  of  the 
public  domain. 

Hence,  where  the  legislature  au- 
thorized a  railway  company  to  cons- 
truct its  line  along  the  shore  of  a  river, 
and  the  company,  under  the  authority 
so  conferred  by  the  legislature,  con- 
structed its  line  along  the  beach  bet- 
ween high  and  low  water,  and  thereby 
deprived  riparian  proprietors  of  access 
to  the  river,  to  the  great  injury  of  the 
business  previously  established  and 
carried  on  by  them,  it  was  held  that 
an  action  of  damages  could  not  be 
maintained  against  the  railway  com- 
pany by  the  persons  who  where  so  out 
ofTfrom  access  to  the  river,  the  Crown 
having  the  right  to  authorize  such  cons- 
truction, and  no  redress  being  provided 
by  the  statute.  La  Cie  du  Chemin  de 
Fer  du  Nord  &  Pion  et  al.  M.  .Judg- 
ment reversing,  4  February,  1886.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  J  (.  Ramsay,  J.  dia.  Rep.  9 
L.  N.  218.  14  Rev.  Leg.  177.  4  Dec.  d'A. 
358.  12  Q.  L.  R.  205. 

Une  compagnie  de  chemin  de  fer  est 
en  droit,  lorsqu'elle  en  est  autorisee 
par  sa  charte,  de  se  servir,  pour  y  cons- 
truire  son  chemin  de  fer,  ite  la  greve 
comprise  entre  les  hautes  et  basses 
marees. 

Le  fait  de  construire  ainsi  un  tel  che- 
min ne  donne  pas  au  proprietaire  voi- 
sin,  si  la  propriete  de  celui  ci  n'a  souf- 
fert  aucun  dommage  materiel,  le  droit 
d'etre  indemnise  de  la  privation  qui  lui 
est  faite  de  pouvoir  desormais  commu- 
niquer  librement  a  la  riviere  et  de  se 
servir  dea  eaux  de  la  dite  riviere  pour 
les  besoins  de  son  Industrie. 


Cette  faculte  d'acces  a  la  riviere  n'e^t 
pas  un  avantage  exclusif,  mais  au  con- 
traire,  cette  faculte  peut  etre  exercee 
par  tous  autres  sujets  de  Sa  Majeste,  et 
que  partout,  elle  ne  confere  aux  pro- 
prietaires  riverains  que  dps  avantages 
indirects,  sans  leur  conferer  un  droit  li 
une  indemnite,  pour  la  privation  de  tels 
avantages.  La  Cie  du  Chemin  de  Fer  du 
Nord  &  Pion  et  al.  Q.  Judgment  re- 
versing, 4  February,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cro-s, 
Baby,  .J.T.  Kamsav,  J.  dis.  Rep.  14  Rev. 
Leg.  177.  4  Dec.  d'A.  358.   9  L.  N.  21  s. 

Celui  dont  la  propriete  borde  uiip 
eau  courante  ne  faisant  pas  partie  flu 
domaine  public,  peut  utiliser  et  exploi- 
ter cette  eau  en  y  construisant  une 
chaussee  d'une  hauteur  suffisante  pour 
faire  marcher  le  moulin  qu'il  a  cons- 
truit  siir  sa  propriete  ;  que  le  proprie- 
taire d'un  moulin  superieur  auquel  ces 
travaux  nuisent  en  y  faisant  relluer  les 
eaux,  ne  peut  demander  qu'une  in- 
demnite et  n'a  droit  a  la  demolition  des 
travaux  qu'a  defaut  du  paiement  de 
I'indemnite.  Demers  &  Germain.  Q. 
-Judgmeni,  confirming,  6  May,  1886.  Sii- 
A.  A.  Dorion,  C.  .J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  14  Rev.  Leg.  36!), 
9  Leg.  News  .305. 

II  n'y  a  pas  lieu  a  une  action  en  com- 
plainte  ou  negatoire,  au  cas  de  I'ecou^ 
iement  naturel  des  eaux,  memes  aug- 
mentees  en  volume  par  la  culture, 
d  un  heritage  superieur  a  un  heritage 
inferieur. 

Dans  I'espece  aotuelle  il  n'y  a  pas 
lieu  a  recours  en  dommages.  Faucher 
cfc  Hall.  Q.  Judgment  confirming,  7 
February,  188.5.  Sir  A.  A.  Dorion,  C.  J-. 
Ramsay,  Tessier,  Cross,  Baby,  .JJ.Baby, 
J.,  dissenting.  Rep.  11  Q.  L.  R.  15. 

The  riverain  proprietor  may  recover 
damages  against  the  owner  of  a  raft  tor 
mooring  his  raft  opposite  the  property 
of  Plaintiflf,  and  close  to  the  shore,  not 
being  driven  there  by  stress  of  weather 
or  any  necessity  of  navigation,  and 
leaving  it  there  so  long  as  to  create  a 
nuisance.  Dunning  &  al  &  Gironarii 
al.  M.  Judgment  confirming,  16  Manli, 
1877.    Dorion,   C.  J.,  Monk,  Eamsay, 
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Sanborn,  Tessier,  JJ.  Rep.  9  Rev.  Leg. 
,1-77. 

A  lumbemian  whose  logs  drift  on  to 
the  land  of  a  riverain  proprietor  is  liable 
for  the  damages  caused  to  the  land,  it 
he  does  not  use  due  diligence  in  pre- 
venting the  logs  becoming  stranded  on 
the  land,  or,  it  that  be  impossible,  if  he 
does  not  use  due  diligence  in  removing 
them.  Morneau  &  Atkinson.  Q.  Judg- 
ment reversing,  b  June,  1 877.  Dorion, 
C.  J.,  Monk,  Kamsav,  Sanborn,  Tessier, 
JJ. 

Damages  are  due  by  persons  lum- 
bering who  leave  their  logs  on  the  low 
lands  by  the  river  side  and  so  ca'ise 
injury  to  the  proprietor.  Guilmoy  & 
Methot.  Q.  Judgmer.t  confirming,  4 
Dec,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  .J J. 

Where  the  legislature  authorizes 
works  in  a  public  river,  and  a  person 
navigating  such  river  runs  upon  these 
works  and  suffers  damage,  he  cannot 
claim  damages  from  the  persons  to 
whom  the  right  to  make  such  works  is 
conceded. 

But  where  the  works  to  be  marie  are 
to  be  such  as  wid  not  obstruct  the  na- 
vigation, and  in  fact  they  do  obstruct 
it,  the  conce.isionnaires  will  be  liable. 

And  this  liability  will  not  cease,  al- 
though by  the  terras  of  the  act  the 
plan  to  the  wo  ks  was  to  be  submitted 
to  the  Governor,  and  was  actually  so 
submitted  and  sanctioned  by  him. 

The  loss  of  the  use  of  his  vessel, 
damaged  by  the  accident,  during  the 
spring  of  the  year,  in  the  absence  of 
any  evidence  of  want  of  diligence  in 
repairing  it,  is  a  good  measure  of  dam- 
ages. 27(6  Pierreville  Steam  Mill  Co.  Jt 
Martineaii.  M.  Judgment  confirming, 
21  Dec,  1875.  Monk.  Tascherpan,  Ram- 
say, Sanborn,  Sicotie,  J  J.  Sicotte,  J. 
dis.  Rep.  20  J.  2J5. 

ROADS — Private  improvements  to  a 
public  Road — Les  Appelants  ayant,  il 
y  a  nombre  d"annpes,  construit  a  leurs 
frais  ot   [joiir    Talimentation    de    leur 


moulin  un  cliemin  pont4  dans  la  pa- 
roisse  de  Ste.  Genevieve,  renouvelerent' 
le  pontage  a  mesure  qne  le  besoin  s'en 
faisait  sentir,  permettant  au  public  d'y 
parser.  En  1880,  ils  firent  I'acquisition 
d'une  lisiere  de  terre  voisine,  ouvrirent 
un  chemin  prive  qu'ils  fermerent  d'une 
barriere  a  chaque  extremite,  enleverent 
les  bons  madriers  qui  se  trouvaient  sur 
I'ancien  chemin  pour  les  placer  sur  le 
nouveau,  tout  en  jetant  de  cote  les 
mauvais.  L'lntimee  poursuivit  par  une 
action  possessoire  concluanta  la  remise 
des  madriers  ou  au  pa'ement  de  $2506 
de  dommages  et  a  ce  qu'elle  fut  main- 
tenue  dans  la  possession  du  chemin. 
Lejugement  de  la  Cour  Inferieure  a, 
accepte  les  conclusions  possessoires  de 
I'action,  mais  refuse  les  dommages. 

.Tiig4  en  appel :  lo.  Que  l'lntimee 
n'ayant  pas  produit  de  oontre-appel,  la 
Conr  d'Appel  ne  peutse  prononcerque 
sur  le  possessoire. 

2a.  Que  le  ftiit  des  Appelants  d'enle- 
vei'le  pontage,  lequel  ne  tennib,  ni  d 
fer  ni  d,  clous,  et  n"avait  pas  ete  mis  la 
il  perpituelle  demenre,  n'a  pas  eu  pour 
but  d'enlever  a  l'lntimee  la  possession 
civile  du  chemin,  et  qu'en  consequence 
les  conclusions  possessoires  aur;dent  da 
etre  refusees.  Price  &  The  Corporation 
of  Ste.  Genevi&ve.  Q.  Judg  nent  revers- 
ing, 4  Feb.,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby.  JJ.- 
Ramsay,  J.,  dis.  Rep.  8  Q.  L.  R.  67. 

'  The  Prov'incial  Government,  by  an 
order  in  Council,  ti-ansferred  all  the 
rights  it  had  in  a  road  situated  in  the 
municipality  of  St.  Valier,  and  over  the 
house  and  ground  where  the  keeper  of  a 
toll-bridge  lived.  Independently  of  this- 
.order  in  Coun  il  the  municipality  coukl 
bave  clnimed  this  road  as  a  municipal 
highway.  The  municipality  did  not 
need  to  produce  an  authorisation  of  the 
municipal  council  to  sue.  The  attornies 
of  th«  corporation  are  not  disavowed.- 
Q.  .Judgment  confirming,  4  Dec,  1880. 
Dorion,  C.  J.,  Moid?,  Ramsay,  Tessier,.. 
Cross,  JJ.  Rep.  1  Dec.  d'A.  147. 

Municipality  —its   obligations The 

owner  of  a  property  through  which  the 
municipality  opens  a   front  road,  at  his 
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own  cost,  and  that  this  rule  apphes  to 
cases  as  well  before  as  since  the  coming 
into  force  of  the  Municipal  Code.  Whit-- 
man  &  The  Corporation  of  the  Town- 
ship of  Slanhridge.  M.  Judgment  con- 
firming, 29  Nov.,  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  J  J. 
Bamsay,  J.,  dis.  Rep.  26  J.  144.  4  Leg. 
News  406.  2  Dec.  d'A.  112. 

A  municipality  is  liable  for  damages 
incurred  by  the  bad  state  of  a  munici- 
pal road,  although  by  the  arrangements 
between  the  proprietors  and  the  muni- 
cipality, the  former  are  bound  to  keep 
the  road  in  order. 

A  man  having  drunk  so  as  to  be 
excited  will  not  discharge  the  munici- 
jiality  of  its  liability  for  damages  arising 
from  the  bad  state  of  a  municipal  road, 
unless  it  can  be  shown  that  the  condi- 
tion of  the  Plaintiff  was  the  cause  of 
the  accident.  Martin  &  The  Corpora- 
tion of  the  Township  oj  Ascot.  M. 
.Judgment  reversing,  20  June,  1879. 
•Sir  A.  A.  Dorion,  C.  J.,  Monk,  R-imsay, 
Tessier,  JJ.  Rep.  2  Leg.  News  227. 

A  contractor  having  to  use  a  road 
within  the  limits  of  the  cori^oration  re- 
spondent found  the  road  out  of  repair. 
He  notified  the  corporation  to  repair 
which  they  neglected  to  do.  He  then 
repaired  a  bridge  which  was  in  a  dan- 
gerous state  and  sued  the  corporation 
for  the  expenditure  and  damages  sus- 
tained by  the  bad  repair  of  tlie  road. 
The  corporation  demurred,  and  the 
demurrer  was  succesful  in  so  far  as  re- 
gards the  repairs  of  the  bridge,  the 
court  noting,  that  the  law  gave  a  mode 
of  compelling  a  corporation  to  repair 
its  highways,  and  that  a  private  person 
had  no  action  for  repairs.  On  the  issue  as 
to  damages  for  the  bad  state  of  the 
road  the  parties  went  to  trial  and  the 
court  of  first  instance  awarded  substan- 
tial damages.  The  corporation  took  the 
case  to  Review  and  the  Court  of  Review 
reversed  the  judgment  awarding  dam- 
ages. The  contractor  then  appealed 
from  both  judgments.  The  one  dismiss- 
ing the  action  for  repairs,  and  the  judg- 
ment as  to  the  damages.  The  Court  of 
Appeal  maintained  the  judgment  in- 
Review.  lieaucage  &   The  Corporation 


of  Deschambault.  Q.  Judgment  con- 
firming, 7  October,  1886.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  The  Chief  Justice  <fe  Ramsay, 
J.,  dissenting  thought  the  judgment  on 
the  demurrer  should  be  reversed ;  that 
in  a  case  of  absolute  necessity,  a  private 
person  was  justified  in  repairing  a  high- 
road that  was  in  a  dangerous  state,  and 
if  justified  in  so  doing  he  might  recover 
the  cost  from  the  municipality.  They 
concurred  with  the  majority  of  the 
court  in  thinking  the  damages  com- 
plained of  owing  to  the  difficulty  of 
carting  too  remote. 

Where  a  county  council  declares  a 
local  road  to  be  a  county  road  merely 
for  the  purpose  of  abolishing  it,  the 
Court  will  interfere  and  overrule  such 
abusive  exercise  of  power.  Corporation 
du,  Comt£  d'Arihabaska  &  Paioine.  Q. 
Judgment  confirming,  6  February,  1888. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Sir  A.  A.  Dorion,  C.J. 
dissenting.  Hep.  12  (J.  L.  R.  57.  4  Dec. 
d'A.  364. 

A  by-road  homologated  as  a  charge 
on  certain  proprietors,  without  any 
special  mention  of  the  fences,  after- 
wards adopted  by  the  municipal  coun- 
cil, and  to  be  maintained  at  their 
charge,  obliges  the  corporation  to  main- 
tain the  half  of  the  fences  with  the 
proprietors  through  whose  land  it 
passes,  if  it  is  in  a  line,  and  the  whole 
if  it  cuts  a  land.  Arts.  535  and  775  M. 
C.  The  Corporation  of  L'Avenir  & 
Duguay.  Q.  Judgment  confirming,  7 
October,  1881.  Monk,  Ramsay,  Tessier,  ' 
Cross,  Babv,  JJ.  Cross,  J.  dis.  on  a 
matter  of  detail.  9  Leg.  News  346.  14 
Rev.  Leg-  570. 

An  action  will  lie  against  a  municipal 
corporation  for  the  bad  state  of  a  road 
under  its  control  owing  to  railway 
works  carried  on  under  a  statute,  and 
the  contractor  may  be  called  in  as 
garant.  McGreevy  &  The  Corporatm 
of  Three  Rivers.  Q.  Judgment  confirm- 
ing, 8  Sep.  1881.  Sir  A.  A.  Dorion,  C.J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Bam- 
say, J.  dissenting,  thought  the  corpo- 
ration was  not  liable,  as  was  held  lo  the 
cases  of  Lambert  &  The  Corporation  oJ 
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Three  Rivers,  and  Lessard  against  the 
same  corporation,  and  that  therefore 
there  was  nothing  to  garantir.  Second- 
ly, that  if  the  contractor  was  acting 
under  the  statute,  and  within  its  powers, 
the  railway  company  and  not  he  was 
liable,  unless  the  contractor  had  agreed 
to  pay  the  damages  necessarily  arising 
from  the  works,  which  did  not  appear 
to  be  the  case. 

A  street  Railway  Company  author- 
ized by  statute  (24  Vict.,  eh.  84)  to 
construct  a  track  upon  and  along  the 
highways  in  the  parish  of  Montreal, 
leading  into  the  streets  of  the  City 
''  and  to  use  and  occupy  any  and  such 
"  parts  of  any  of  the  streets  or  high- 
"  ways  aforesaid  as  may  be  required 
"  for  the  purpose  of  their  railway  track 
'•  and  the  laying  of  the  rails  and  the 
"  running  of  their  car.s  and  carriages," 
exceeds  its  powers  by  laying  the  track 
on  one  side  of  a  highway,  within  six 
feet  from  the  line  of  the  adjoining  pro- 
perty, the  value  of  which  was  thereby 
greatly  diminished.  Where  a  right  of 
passage  is  given  it  should  be  exercised 
ex  caquo  et  bono,  in  accordance  with 
the  use  and  destination  of  the  highway, 
so  as  to  cause  as  little  inconvenience 
as  possible  (compatible  with  the  exer- 
cise of  the  privilege)  to  the  public,  and 
the  adjoining  proprietors.  And,  in  the 
present  case  the  track  should  have 
been  constructed  on   the   part   of  the 


highway  used  by  vehicles,  and  not  on 
one  side  thereof  used  by  persons  on 
foot,  and  where  the  running  of  the 
cars  interfered  with  access  to  the 
adjoining  property. 

Neither  the  trustees  of  the  Montreal 
Turnpike  roads,  nor  the  municipality 
of  the  parish,  had  any  right  to  authorize 
the  laying  of  the  track  of  the  railway 
on  one  side  of  the  highway,  so  as  un- 
necessarily to  injure  the  adjacent  pro- 
perty, lioss  &  City  Passenger  Railway 
Co.  M.  Judgment  reversing,  1 6  Sept., 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsav,  Tessier,  Cross,  JJ.  Rep.  24  J. 
60. 

The  Appellants  are  responsible  for 
an  accident  caused  by  the  bad  state  of 
a  temporary  road  constructed  by  the 
Corporation  of  Montreal,  in  connection 
with  the  works  on  the  New  Aqueduct, 
to  serve  in  place  of  the  portion  of  the 
turnpike  road  of  which  the  Appellants 
are  trustees,  necessarily  cut  oflf  during 
the  progressof  said  works.  The  Trustees 
of  the  Montreal  2'u7-npike  Road  & 
Daoust.  M.  Judgment  confirming,  21 
Sep.,  1878.  Dorion,  C.  J.,  Monk.  Ram- 
say, Tessier,  Cross,  JJ.  Rep.  23  J.  175, 
9  Rev.  Leg.  651,  1  Leg.  News  506. 
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SAISIE-ARRET.— Cession     of     the 

righis  of  a  contractor Knowledge  of 

debtor Dorion  &  Dufresne  et  al.  Q. 

Judgment  reversing,  Dec,  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Ramsay,  Baby,  JJ.,  dis.  as  to 
extent  to  which  judgment  should  be 
reversed.     Rep.  5  Leg.  News  4 IS. 

It  is  ground  for  a  saisie-arrit  "  That 
for  more  than  a  year  past,  said  Defen- 
dant has  been  unable  to  meet  his  en- 
gagements, according  to  his  own  adnjis- 
sions  ; — That  he  has  said  to  deponent 
in  writing,  in  answer  to  applications  for 
payment,  that  he  could  not  hardly  find 
money  for  current  expenses  ;  Thut  he 
has  sold  and  disposed  of  a  great  portion 
of  his  household  furniture  and  effects 
and  secreting  them  ;  That  ihe  sHid  E. 
A.  Prentice  had  a  large  interest  in  cer- 
tain iron  ores  in  Pictoii,  Nova-Scotia, 
which  rights  and  interests  the  said 
Prentice  has  made  away  with,  in  whole 
or  in  part,  to  the  prejudice  of  deponent 
and  other  creditors;  That  recently 
having  become  possessed  suddenly  of  a 
considerable  sum  of  money,  he  has 
placed  the  sum  of  $40U0.0U  upon  a 
property  purchased  in  the  name  of  his 
sister-in-law."  Prentice  ifc  Ansiin.  M. 
Judgment  confirming,  18  Sep.,  1878. 

It  is  no  ground  for  the  issue  of  an 
attachment  against  the  property  of 
Defendant,  that  he  has  advertised  his 
furniture  for  sale.  Primeau  et  al.  & 
Trudeau.  Q.  Judgment  confirming,  7 
June,  1878.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Monk,  Tessier, 
JJ.,  dis.     Rep.  8  Leg.  News  566. 

Where  by  judgment  on  a  saisie  arret 
en  wain  tierce,  the  saisi  has  been  con- 
demned to  pay  the  amount  to  the  cre- 
ditor of  his  creditor,  the  saisi  is  not 
liable  to  an  action  by  his  former  credi- 
tor, so  long  as  the  saisie  arrri.  is  bind- 
ing.    Thiberge   &   Fovrnin:    Q.  Judg- 


ment confirming,  8  June,  1876.    Hep.  s^- 
Rev.  Leg.  390.  ,' 

The  attachment  in  the  hands  of  s. 
garnishee  of  a  debt  afterwards  due  to 
the  Defendant  by  the  garnishee,  is 
valid,  if  such  debt  becomes  due  before 
the  garnishee  makes  his  declaration. 
The  Molsons  Bank  &  TAona  s.  M.  Judg- 
ment reversing,  22  November,  18!il.„ 
Sir  A.  A.  Doiion,  C.  J.,  Ramsay,  Tessiw, 
Cross,  Baby,  JJ.  Rep.  5  Leg.  News  252. 
2  Dec.  d'A.  176. 

Bank  shares  cannot  be  seized  by 
saisie  arret.  Hudnn  et  al.  &  Fainchaud 
et  al.  M.  Judgment  confirming,  June, 
1  S7.i.  Monk,  Taschereau,  Ranasay,  Snn- 
born,  Belanger,  JJ. 

Certain  goods  wore  seized  by  saisie- 
arret  simple.  The  Opposants  inter- 
vened as  being  proprietors  of  the  thinss 
seized,  but  instead  of  contesting  the 
rights  of  the  seizing  creditor,  they  gave 
a  bond  that  the  goods  should  be  forth- 
coming to  answer  the  judgment  of  the 
Court,  and  thus  got  the  things  into 
their  possession.  The  riaintift' succeed- 
ed and  proceeded  to  execute  the  judg: 
ment.  The  sureties  then  opposed  the 
execution  as  being  owners  of  the  things. 
Held,  reversing  the  judgment  of  the 
Superior  Court,  that  they  were  estopped 
from  urging  this  title  as  against  the 
seizing  creditor  imtil  they  had  returned, 
the  things  seized  before  the  Court 
Prevost  <b  Rodgers  et  al.  M.  21  June, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  MonK' 
Ramsay,  Tessier,  Cross,  JJ.  Monk,  J., 
dis.  Rep.  24  J.  179,  2  Leg.  News  237. 

SAISIE.-ARRET   EN  MAIN  TIERCE- 

Contestation  of  Declaration.— Bmlmi 
Society.  —  La  SocUtS  Permaneiile  Oe 
Constniciion  cfc  Lacroix  el  al.  M.  Ji'dg- 
ment  reversins,  IS  September,  i>^y- 
Dorion,  C.  J.,  Slonk,  Ramsay,  Tessier, 
JJ. 
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SAISIE  EXECUTION.— The  Defendant, 
in  making  an  abaidonment,  reserved 
buildings  constructed  by  him  on  the 
property  after  the  Plaintiff  got  his  mort- 
gage. Held,  that  the  reservation  had 
no  effect,  and  that  the  removal  by  De- 
fendant of  the  buildings  while  the  pro- 
perty was  under  seizure  was  a  deterior- 
ation within  C.  C.  P.  646.  (1)  Gaillovx  et 
al.&  Bureau.  Q.  Judgment  confirming, 
8  February,  1 8S4.  Monk,  Ramsay,  Tes- 
sier,  Cross,  Baby,  JJ.  'IVssier,  Baby,  33. 
dis.  Eep.  7  Leg.  News  90. 

A  seizure  on  a  curator  non  possidenle 
will  be  set  aside  on  opposition.  Tempest 
et  al.  &  Baby  et  al.  M.  .Judgment  con- 
firming, 20  September,  1882.  Sir  A.  A. 
Dorion,  C.  .!.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  2  Dec.  d'A.  371. 

Where  a  Ian  1  was  sold  conditionally 
on  the  purchaser  paying  the  price,  and 
the  purchaser  did  not  pay  and  the  land 
was  in  the  possession  ol  the  vendor,  it 
cannot  be  taken  in  execution  by  a  cre- 
ditor of  the  purchaser.  Wither  &  Boi.t- 
vert.  JI.  Judgment  reversing,  29  March, 
1S83.  Sir  A.  A.  Dorion,  C.  .J.,  Ramsay, 
Tessier,  J.  dis. 

Ofimmoveabteprnperfi/ Opposition 

to  sale  of  pari Lorsque  par  une  oppo- 
sition afin  de  distraire  a  une  saisie 
d'immeubles,  I'opposant  ne  i-eclame 
qu'une  partie  indivise  des  immeubles 
saisis,  le  creancier  saisissant  ne  pent 
faire  ordonnei-  la  vente  de  la  partie  qui 
n'est  pas  reclamee  par  I'opposant,  avant 
que  la  conte-tation  sur  I'opposition  ne 
soit  videe,  ou  du  moins  sans  donner 
avis  de  sa  requete  a  la  partie  saisie. 
Chinic  et  vir  &  The  Trust  and  Loan 
Co.  M.  Judgment  reversing,  31  (Jet., 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Monk. 
Ramsay,  Tessier,  Cross.  3.].  Rep.  3  Dec. 
d'A.  2.^9. 

The  provisions  contained  in  art.  642 


(1)  The  jiitigment,  debtor  cimnnt,  nor  can 
imy  other  person,  nuttimherou  the  property 
seized  or  in  any  manner  deteriorate  the  same, 
ou  p,iin  of  being  imprisoned  for  a  term  not 
exceeding  six  months,  under  a  rule  of  Court 
ou  the  order  of  a  judge  in  vacation. 


G.  0.  P.  (1)  are  applicable  only  to  cases 
wherein  the  second  or  subsequent  writ 
of  execution  against  the  land  of  a  debtor 
is  placed  in  the  sheriffs  hands  while  he^ 
is  still  in  possession  of  the  writ  on 
which  the  said  lands  have  been  seized, 
and  while  he  is  still  in  a  position  to- 
proceed  to  the  sale  of  such  lands  on 
day  fixed  for  the  sale. 

Accordingly,  where  an  opposition  has 
been  filed  to  a  seizure  of  land  and  the 
seizure  has  been  suspended,  and  the 
sheriff  has  returned  the  writ  and  ;jro- 
c&s  verbal  of  seizure  into  the  prothono- 
tary's  oflBce,  a  second  seizure  of  the 
same  lands  may  validly  be  made  for 
another  debt,  and  the  sheriff  is  not  re- 
quired to  note  such  subsequent  writ  of 
execution  as  an  opposition  for  payment 
upon  the  first  writ.  Fuller  et  al  &  Flet- 
cher. M.  .Judgment  reversing,  1.5  Feb., 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  .JJ.  Rep.  25  J.  93. 
4  Leg.  News  26,  1  Dec.  d'A.  102. 

In  certain  cases,  as  when  the  same 
parties  have  another  suit  pending, 
which  may  alter  the  balance  of  indebt- 
edness, the  Court  may  suspend  execu- 
tion in  a  case  decided,  and  the  suspen- 
sion of  the  execution  may  be  extendeil 
to  the  costs  of  the  attornies.  Dnrion  & 
Dorion.  M.  Judgment  confirming,  31 
October,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,    Ramsay,     Tessier,     Cross,    JJ. 

SAISIE  CONSERVATOIRE.— The    un 

paid  vendor  of  moveables  hns  a  right, 
under  art  1543  of  the  Civil  Code,  to 
demand  the  resolution  of  the  sale, 
under  the  circumst'inces  stated  in  that 
article,  even  after  the  expiration  of  the 


(l)  "When  the  sheriff  has  seized  an  immo- 
veable upon  a  Defendant  he  rannot  seize  it 
again  at  the  suit  of  another  creditor,  or  of  the 
same  creditor  for  another  debt,  as  long  as  the 
first  seizure  subsists  ;  but  he  is  bound  to  note 
any  subsequent  writ  of  execution  as  an  oppo- 
sition for  payment  upon  the  first  writ,  and  in 
such  case  tfie  first  seizure  cannot  be  aban- 
doned nor  suspended,  except  in  consequence 
of  oppositions  applicable  als  well  to  the  seizing 
creditor  as  to  those  whose  writs  of  exeeution 
have  been  noted  as  oppositions,  or  with  their 
consent,  or  by  order  of  a  judge. 
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eight  days   allowed  for  revendication 
by  art.  1999. 

In  an  action  claiming  such  resolution 
the  Plaintiff  has  a  right  to  attach  the 
moveables  by  a  saisie  conservatoire, 
and,  although  his  attachment  may  be 
in  the  nature  of  a  saisie  revendication, 
it  will  nevertheless  avail  to  him  as  a 
saisie  conservatoire.  Henderson  & 
Tremblay.  M.  Judgment  confirming,  3 
February,  1876.  Dorion,  C.  J.,  Monk, 
Hamsay,  Sanborn,  Tessier,  JJ. 

SAISIE  -  GAGERIE.  —  The  writ  of, 
should  contain  a  description  of  the 
property  leased,  and  a  general  refer- 
ence in  the  writ  to  the  property  men- 
tioned in  a  deed  annexed  is  not  suffi- 
cient. The  executing  officer's  duty  is 
to  obey  the  writ  and  not  instructions 
outside  it.  Rohitaille  &  Malletie.  Q. 
Judgment  granting  leave  to  appeal,  4 
Sep.,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Eamsay,  Sanborn,  JJ. 

The  Insolvent  Act  of  1875,  sects.  78 
and  125,  having  given  a  summary  re- 
course to  privileged  and  hypothecary 
creditors  against  property  in  the  hands 
of  the  assignee,  has  taken  away  the 
right  of  the  lessor  to  proceed  by  saisie- 
gagerie  in  the  hands  of  the  assignee. 
Beausoleil  &  Frigon.  Q.  Judgment 
reversing,  4  Dec,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ.  Eep.  1  Dec.  d'A.  70. 

Clauses  78  and  125  Insolvent  Act 
1875,  which  gives  the  lessor  a  summary 
remedy  for  recovery  of  his  rent,  ex- 
cludes the  right  of  action  by  saisie- 
gagerie.  Beausoleil  &  Frigon.  Q.  Judg- 
ment reversing,  4  December,  1880.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  JJ.  Monk,  J.,  dissenting. 
Reported  1  Dec.  d'A.  70. 

SAISIE-REVENDICATION  of  com  in 
the  hands  of  carrier.  Carrier  pleaded 
that  the  corn  was  not  the  property  of 
Plaintiffs,  but  had  been  placed  in  his 
hands  by  one  Bucknall  who  was  the 
owner.  Appellants  (Plaintiffs  in  the 
Court  below)  borrowed  25,000  bushels 
of  corn  from  Brown,  McMinn  &  Co.,  and 
gave  $17,560  as  security.  They  returned 


the  com  but  did  not  get  back  their 
money,  and  the  corn  was  sold  to  Buck- 
nall who  paid  for  it.  Held,  confirming 
thejudgrhent  of  the  Superior  Court, 
that  the  Appellants  had  no  title  to  the 
com  to  permit  of  their  attaching  it  in 
the  hands  of  an  innocent  buyer,  and 
that  the  carrier  could  plead  the  defence 
of  the  owner.  Borrowman  et  al.  &  Bass. 
Judgment,  18  December,  1876.  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  The 
Chief  Justice  was  present  at  the 
hearing  but  did  not  take  part  in  the 
judgment. 

A  quantity  of  butter  being  seized  by 
saisie  revendication,  the  Plaintiff  ob- 
tained possession  of  it,  on  giving  secu- 
rity (869  C.  C.  P.)  (1)  that  he  would 
return  the  butter  or  the  value  of  it 
according  to  the  judgment  to  be  ren- 
dered in  the  case.  Plaintiff  abandoned 
the  suit  and  Defendant  sued  the  secu- 
rities for  the  butter  or  its  value.  Held 
that  the  sureties  were  liable.  Pouliu  & 
Hudonetal.  M.  Judgment,  15  Septem- 
ber, 1874,  Dorinn,  C.  J.,  Monk,  Tasche- 
reau,  Ramsay,  Sanborn,  JJ.  Rep.  6  Leg. 
News  314. 

SALARY, — Payment  of,  by  share  of 

•profits Appellant  in   February,  1869, 

agreed  to  serve  Eespondents  as  mana- 
ger of  the  Life  and  Guarantee  Depart- 
ments of  the  Eespondent's  business  at 
a  salary  of  $2,000  and  a  commission  of 
ten  per  cent,  on  the  net  balance  carried 
over  on  the  31st  December  of  each  year 
in  the  Life  and  Guarantee  Insurance 
Department  after  payment  of  all  losses 
and  expenses  therein,  the  said  agree- 
ment to  date  from  and  after  the  tirst 
of  May,  1869,  with  a  free  dwelling  on 
the  premises  of  the  Respondent.  Ap- 
pellant entered  into  the  service  of 
Respondent  as  manager  under  such 
agreement,   and  continued  to  act  for 


a)  The  Defendant,  upon  u,  demand  in  re- 
vendication, may  have  the  effects  returned 
into  his  posijession  upon  giving  good  and  saf- 
fioient  sureties  th.it  he  will  produce  them 
when  required,  wtiich  he  is  in  such  case 
bound  to  do  in  the  same  manner  as  any  juil'- 
cial  sequestrator.  Nevertheless  the  Ooiu:t  or 
judge  may,  according  to  circmnstaaces,  graat 
possession  of  the  etfects  to  tlie  Plaintilt,  suD- 
ject  to  the  same  conditions. 
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them  from  May  1869  to  May  1870.  The 
Appellant  then  contented  that  the  net 
balance  in  the  guarantee  department 
which  should  have  been  carried  over, 
and  upon  which  he  was  entitled  to  his 
commission  of  ten  per  cent  from  the 
31st  December  1869,  was  $12,469.68, 
and  in  lieu  the  Respondent  erroneous- 
ly made  the  net  balance  $7,154.44  by 
deducting  therefrom  certain  losses  &c. 
Held,  that  he  was  not  entitled  to  his 
10  p.  c.  on  accounts  unsettled  on  the 
31st  Dec,  and  his  claim  must  be  re- 
duced in  proportion.  Bowlings  &  Ci- 
tizens Insurance  and  Investment  Co.  8 
B.  L.  368  Q.  B.  1876.  M.  Judgment 
confirming,  22  June,  1876.  Dorion,  C. 
J.,  Monk,  Eamsajr,  Sanborn,  Tessier,  JJ. 

SALE. 

§    1.  to  wife,  of  necessaries. 
§    2.  Evidence  of. 
§    3.  Foe  undiscovered  PKixciPAr.. 
§    4.  Op  Pledge. 
§   f>.  Error. 
§    6.  Encumbrance. 
§    7.  Promise  of. 
§    8.  Op  stolen  goods. 
§    9.  Of  Immoveable  property. 
§  10.  En  bloc. 

§  11.  Op  book  debts  en  bloc. 
§  12.  Of  undetermined  rights. 
§  13.  By  sample. 

§  14.  Of  horse  without  special  war- 
ranty. 
§  15.  Deplaobment. 
§  16.  Faculte  db  remeee. 
§  17.  En  Justice. 
§  18.  Super  non  Domino. 
§  19.  Payment  op  Price. 
§  20.  Judicial  or  Moveables. 
§  21.  By  Assignee. 
§  22.  By  Auction. 
§  23.  Registration  op. 
§  24.  Op  good  will. 
§  25.  Of  PropEKTY  of  Minor. 
§  26.  Delivery. 
§  27.  Warranty. 
§  28.  Simulated 
§  29.  By  Agent. 
§  30.  Possession. 

"  Sale  is  a  contract  by  which  one  party 
gives  a  thing  to  the  other  for  a  price  in 
money  which  the  latter  obliges  himself 
to  pay  for  it — It  is  perfected  by  the 


consent  alone  of  the  parties,  although 
the  thing  sold  be  not  then  delivered  } 
subject  nevertheless  to  the  provisions 
contained  in  article  1027,  and  to  the 
special  rules  concerning  the  transfer 
of  registered  vessels."  C.  C.  1472. 

This  article  establishes  a  rule  differ- 
ing from  that  of  the  old  law.  Under 
favour  of  the  exception,  the  doctrine  of 
the  Courts  has  limited  the  extent  of 
the  change. 

A  sale  may  be  verbal,  as  to  evidence 
of  such  sale.  McLellan  &  McLellan.  M. 
Judgment  reversing,  March,  1875.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Belanger,  JJ.  Taschereau,  Ramsay,  JJ.,- 
dis.  as  to  sufficiency  of  evidence. 

Where  a  sale  is  fraudulent  the  pre- 
sumption of  possession  may  be  rebutt- 
ed. Kilgour  &  Logan.  M.  Judgment 
confirming,  3  February,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier,. 
Cross,  JJ.  Ramsay,  J.,  dissenting  as  to 
the  sufliciency  of  the  evidence. 

i  \.  To  wife,  of  necessaries A  wife 

commune  en  Mens,  who  purchases  neces- 
saries for  the  family  of  her  husbaud  and 
herself,  only  binds  the  community  and 
in  no  way  binds  herself  personally,  un- 
less she  afterwards  accepts  the  commu- 
nity, and  then  only  to  the  extent  of 
one  half,  or  (where  there  is  an  invento- 
ry) to  the  extent  she  may  have  profited 
by  the  community. 

A  wife,  siparie  de  Mens,  who  pur- 
chases necessaries  for  the  family  of  her 
husband  and  herself,  but  not  in  her 
own  name,  and  which  purchases  are 
charged  by  the  seller  to  the  husband, 
is  not  liable  to  the  seller  for  the  price 
of  such  necessaries.  Hudon  et  al.  & 
Marceau.  M.  Judgment  reversing,  14 
Dec,  1878.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ.  Rep.  23  J.  45.  1 
Leg.  News  603.  4  Rev.  Leg.  619. 

Where  goods  are  sold  to  the  husband 
and  credit  is  given  to  him,  his  wife 
separated  as  to  property  will  not  be 
held  liable.  (The  case  of  Hudon  et  al. 
&  Marceau,  referred  to  23  J.  45.1  Pa- 
quetie  &  Guertin  et  al.  M.  Judgment 
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confirming,  \^  June,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monlc,  KHujsay,  Tessier, 
Cross,  J  J.  Kep.  2  Leg.  News  210. 

A  wife  s4par£e  de  biens  is  not  liable 
for  the  price  of  necessaries  furnished 
to  the  husband,  and  on  his  credit. 

Nor  can  she  become  liable  by  endors- 
ing his  promissory  note  given  in  pay- 
ment of  such  effects.  Bruneau  & 
Barnes  et  vir.  M.  Judgment  reversing, 
22  June,  18yU.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Kamsay,  Cross,  ]  J.  Monk,  J.  dis. 
Kep.  3  Leg.  News  301,  25  J.  245. 

Evidence Where  the  father  and  son 

have  the  same  names,  and  the  venilor 
contends  sale  was  to  the  father  and  not 
to  the  son,  and  that  the  entries  in  ven- 
dor's bookswere  debited  to  the  son,  and 
the  fact  that  the  goods  were  delivered 
iit  the  son's  place  of  business  will,  if 
unexplained  be  conclusive  evidence 
that  the  sale  was  to  the  son,  and  the 
father  cannot  be  charged  with  them 
without  proof  in  writing  of  his  under- 
taking to  pay  for  them.  Masson  et  al. 
&  Dominique  Rosaire,  pere.  M.  Judg- 
ment confirming,  2  Feb.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  33. 

A  memoiandum  of  a  sale  made  at 
the  request  of  Defendant,  though  not 
signed  by  him,  will  be  a  sufficient  com- 
mencement de  preuve  to  admit  parol 
evidence  on  an  action  to  execute  a 
deed.  Bernard  &  Boutin  et  al.  Q.  Judg- 
ment reversing,  7  September,  1874. 
Doiion,  C.  J.,  Monk,  Taschereau,  Bam- 
tay,  Sanborn,  JJ. 

Where  a  party  by  a  letter  refuses  to 
receive  delivery  of  goods,  giving  as  pre- 
text the  failure  to  conform  to  the  con- 
ditions of  the  contract,  such  letter 
furnishes  a  commencement  de  preuve 
par  icrit,  and  enables  Plaintiff  to  esta- 
blish his  case  by  parol.  Lament  & 
Ronayne  et  al.  M.  Judgment  confirm- 
ing 15  September,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ. 

Where  it  was  admitted  that  there 
was  no  writing  to  establish  the  alleged 


contract,  questions  put  to  the  witness 
tending  to  prove  an  acceptance  of  the 
goods   by  words  were   properly  over- 
luled.  Munn  et  al.  &  Berger.  M.  Judg- 
ment confirming,   31  Oct.,  1 883.  Sir  A, 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier. 
Cross,  JJ.  Rep.  6  Leg.  News  363.    This 
judgment  was  reversed  by  the  Supreme 
Court ;   but   the  reason  why,  has  not 
been  revealed,  save  by  the  varying  tale 
of  rumour.  It  is  s-aid,  that  the  Supreme 
Court  held,  that  no  writing  was  neces- 
sary:    This  would  be  a  comprehensible 
ground,  for  it  would   only  amount  to  a 
ruling  on  the  interpretation  of  certain 
articles  of    the    Code.    But    another 
grountl  has  been   confidently  put  for 
ward   by   persons   present    when    the 
judgment  was  delivered.     They  say,  it 
was  maintained  that  the  evidence  was 
stopped  too  soon,  and  that,  although  a 
writing  was  necessary,  it  did  not  follow 
this  evidence  might  not  be  produced 
later.     It  is  to  be  hoped  that  this  last 
report  is  correct.   It  is  better  that  the 
judges  of  the  Supreme  Court  should  be 
ignorant  of  the  ordinary  jud.cial  rules 
in  matters  of  detail,   than  that  they 
should   disastrously   misinterpret   the 
Code. 

§  3.   Undiscovered  principal Teniir 

—  A.,  acting  for  B.,  his  undiscovered 
principal,  sold  to  C.  a  cargo  of  coal  to 
arrive,  C.  to  have  the  option  of  taking 
the  coal  at  the  weight  given  in  the 
bill  of  lading  or  of  having  it  re-weighed 
at  seller's  expense.  C.  accepted  the 
coal  without  re-weighing,  but  after- 
wards weighed  it  in  his  own  yard, 
without  notice  to  the  seller,  and  mixed 
it  with  other  coal.  Held,  (I)  that  B. 
the  undiscovered  principal,  might  sue 
on  the  contract  in  his  own  name.  (2| 
That  C.  by  tendering  in  hisseoond 
plea  the  price  of  the  coal  admitted  to 
have  been  received,  acknowledged  that 
the  action  had  been  properly  brought 
by  B.  (3)  That  C.  by  accepting  the 
coal  without  re-weighing  forfeited  bs 
rights  in  respect  to  a  defioieney.''  W 
Canada  Shipping  Go.  &  The  Tictor 
Eudon  Cotton  Co.  M.  Judgment  rev- 
ersing, 24  March,  1882.  Sir  A.  A.  Do- 
rion, C.  J..  Monk,  Eamsay,  Tessiet, 
Baby,  JJ.  The  Chief  Justice  &  Eamsay, 
J.  dissenting.   Reported  5  Leg.  News 
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309.  2  Dec.  d'A.  356.  This  jmJgmont 
was  aiRmied  in  the  Supreme  Court. 

A  deed  of  sale  only  transfers  the 
title  of  the  vendor.  So  where  goods  are 
seized  in  the  possession  of  A,  and  B  pre- 
tends she  has  a  title  to   them  from  C. 

B.  must  show  that  the  pretended  ven- 
dor was  owner.  Larue  &  vir  &  Molsons 
Bank.  M.  Judgment  confirming,  3 
February,  1880.  Sir  A.  A.  Dorion.  C.  J., 
Monk,  Ramsay,  'i'essier,  Cross,  JJ.  Tes- 
tier, J.  dissenting. 

A  deed  purporting  to  be  a  deed  of 
s:ile  of  moveables  may  really  be  only  a 
)iledge,  and  if  the  real  owner  keeps  the 
things  ill  his  posse.-sion  they  may  be 
seized  by  another  creditor,  antl  an  in- 
tervention by  the  party  claiming  on 
the  deed  will  be  dismissed.  Goidun  et 
al.  &  Rotte.  M.  Judgment  confirming. 
16  September,  1S79.    Sir   A.  A.  Dorion, 

C.  J.,  Monk,  Hamsay,  Tessier,  Cros-.,  JJ. 
Hep.  i  Leg.  News  34N. 

A  sale  of  moveables  with  a  conire- 
lettre  stipulating  this  sale  was  only 
passed  to  secure  the  payment  of  money 
tlue  to  the  apparent  purchaser,  with 
the  condition  that  the  latter  should 
retrocede  the  moveables  as  soon  as  the 
debt  was  paid  constitutes  a  pledge 
and  not  a  sale.  Gary  &  The  Paper  Com- 
pany of  Canada  dt  dl.  Q.  Judgment 
confirming,  5  June,  1879.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Gross,  JJ.    Reported  10  Rev.  Leg.  501. 

Where  a  deed  purporting  to  be  a 
deed  of  ?ale  only,  constitutes  a  pledge, 
there  must  be  tradition  to  give  lien. 
Parent  &  FalarAe.au.  Q.  Judgment 
confirming,  5  June,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.. 

§  4.  Of  pledge A  quantity  of  tim- 
ber was  pledged  for  the  payment  of  a 
diaft,  and  if  the  dralt  was  not  paid, 
the  holder  was  to  sell  the  wood  and 
place  the  proceeds  to  the  owner's  cre- 
dit. The  draft  was  not  paid,  the  owner 
of  the  wood  became  insolvent,  and  the 
Jiledgee  sold  the  wood,  of  which  he 
never  had  actual  delivery.  Held,  that 
the  pledgee  could  not  place  the  balance 


of  the  price  of  sale,  after  paying  the 
dr.ift,  to  the  credit  of  a  former  indebt- 
edness of  the  owner.  Perkins  &  Ross 
&  Smith.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Q.  8  March, 
18S0.  Reported  6  Q.  L.  R.  65. 

Where  Appellant  had  pledged  a 
number  of  shares  of  stock  with  a  bank 
for  advances  and  the  latter  sold  them 
without  authority  of  Appellant  to  do 
so.  Held,  that  the  bank  was  liable  in 
damages.  Gllman  ■  &  Campbell..  M. 
Judgment  reversing,  30  December, 
liS85.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
kamsay,  Crois,  JJ. 

Where  a  sale  of  real  estate  is  made 
by  an  insolvent,  to  a  person  knowing 
his  insolvency,  and  the  apparent  ven- 
dor keeps  possession  of  the  lands  sold, 
the  deed  will  be  deemed  to  be  simul- 
ated and  to  have  been  made  to  defraud 
the  creditors  of  the  vendor.  Marcoux 
&  Leroux.  M.  Judgment  reversing,  29 
March,  1883.  Sir  A.  A.  Dorion,  C.  J,, 
Monk,  Ramsay,  Tessier,  Baby,  JJ. 

Where  it  appears  by  the  a  Imission 
of  a  party  that  reacquired  a  deed  to 
real  e-tate  to  secure  an  hypothecary 
debt  and  that  he  had  verbally  agreed 
with  the  owner  to  return  the  land 
when  the  amount  of  debt  and  interest 
was  paid  he  may  be  dispossessed  of  the 
property  by  the  creditors  of  the  vendor 
on  their  giving  security  that  the  debt 
and  interest  will  be  paid.  Pacaud  & 
Huston.  Q.  Judgment  confirming,  8 
March,  1877.  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Ramsay,  J.  dissenting. 
Reported  8  Rev.  Leg.  169 ;  3  Q.  L.  R.  214. 

Real  estate  estimated  to  be  worth 
about  $1200  was  sold  to  a  person  with- 
out means,  for  a  consideration  stated  in 
the  deed  to  be  S3,650.  No  money  was 
paid,  and  the  vendors  remained  in  pos- 
session. 'I'he  vendee  executed  a  deed 
of  obligation  and  hypothec  in  favor  of 
the  vendors  for  the  unpaid  instalments. 
Two  of  these  instalments,  amounting  to 
$2  000,  were  subsequently  transferred 
by  the  vendors  to  W.  in  payment  of 
goods. 

Held  : — That  the  sale  of  the  property 


639 


SALE 


640 


and  the  obligation  and  liypotliec  in 
favor  of  the  vendors  being  simulated 
and  fraudulent,  W.,  was  entitled  to 
have  the  deed  of  obligation  and  hypo- 
thec from  the  vendee  to  the  vendors 
set  aside  as  regards  him  (^the  vendee 
being  a  party  to  the  suit),  and  to  ask 
that  the  vendors  be  condemned  to  pay 
for  the  goods  as  his  personal  debtors. 
Black  et  al.  &  Walker,  M.  Judgment 
confirming,  9  December  1884.  Sii'  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  'I'essier, 
Cross,  JJ.  Monk,  Cross,  JJ.,  dissenting. 
Eep.  M.  L.  E.  I.  Q.  B.  214.  8  Leg.  News 
67. 

A  sale  of  machinery  in  a  mill  attached 
clfer  et  a  c?0!/s,  and  forming  a  necessary 
part  of  the  mill,  to  a  priest,  the  brother- 
in-law  of  the  vendor,  who  remains  in 
possession  of  the  mill  and  machinery, 
and  who  held  himself  forth  as  owner 
thereof  and  acted  as  if  he  were  such 
owner,  will  be  held  to  be  a  simulated 
sale,  and  not  to  convey  the  property  of 
the  said  machinery.  Thihaudeau  & 
Mailley,  M.  Judgment  reversing,  25 
Jan.  1883.  Sir  A.  A.  Dorion  C.  J.,  Eam- 
say, Tessier,  Cross,  Baby  JJ. 

A  purchaser  of  movable  property  on 
certain  conditions  is  not  obliged  to 
accept  delivery  of  the  articles  sold,  if 
those  conditions  are  not  complied  with. 
Lavigne  &  Villars,  M.  Judgment  con- 
firming, 14  December,  1877.  Sir  A.  A. 
Dorion  C.  J.,  Monk,  Eamsay,  Tessier  & 
Cross  JJ. 

,  Special  warranty  as  to  manufacturer 
of  article  sold.  Richardson  &  Lemtsu- 
rier.  Q,  Judgment  confirming  7  Deoem.- 
ber  1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross  JJ. 

Where  a  stove  was  to  be  made  accord- 
ing to  certain  directions,  and  these 
were  not  complied  vdth  ;  but  the  pur- 
chaser accepted  it,  used  it  and  did  not 
tender  it  back,  he  will  be  compelled  to 
pay  the  price  agreed  upon.  Semble,  the 
purchaser  might  have  pleaded  less 
value,  which  he  did  not.  Dwane  & 
Burns,  M.  Judgment  confirming,  14 
December,  1878.  Sir  A.  A.  Dorion, C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 


A  settlement  of  account  including 
the  goods'  sold  is  a  waiver  as  to  any  ob- 
jection to  the  quality.  Duhaime  & 
Ayotte,  Q.  Judgment  reversing,  19  June, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross  JJ.  Eeported  I 
Leg.  News  273. 

Where  a  party  has  accepted  and  re- 
tained goods  sold  to  him  for  part  of  a 
contract,  and  afterwards  declines  to 
fulfil  his  part  of  the  conditions  of  sale, 
he  cannot  claim  damages  from  the 
other  party  on  the  ground  that  the 
goods  accepted  were  of  inferior  quality. 
Kennedy  &  Falardeau.  Q.  Judgment 
confirming,  7  June,  J  879.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 

It  is  no  defence  to  an  action  for  the 
balance  remaining  due  on  the  price  of 
an  article  that  has  been  accepted  and 
retained,  that  it  is  worthless.  Lahnck 
et  al.  &  Alarie.  M.  Judgment  confirm- 
ing, 28  January,  1878.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 

Where  real  estate  is  sold  described 
as  being  bounded  on  one  side  by  "Bel- 
mont Avenue,"  there  being  in  fact  no 
avenue  but  a  projected  street,  not  be- 
longing to  the  vendor,  it  is  not  a  war- 
ranty that  there  will  be  a  street  made 
there.  Wood  &  St-Germain  et  al.  M. 
Judgment  confirming,  with  some  reserve 
24  November,  1882.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross,  ; 
JJ.  Tessier,  J.,  dissenting. 

§  5.  Error.— Under  a  convenant  to  sell 
and  convey  "  all  the  estate,  right,  title, 
interest,  claim  or  demand"  that  the 
vendors  had  in  certain  lots  specifle(^ 
an  action  for  damages  cannot  be  main- 
tained against  the  vendors  for  failure 
to  deliver  the  whole  of  the  lots  men- 
tioneni,  where  they  had  included  pj 
mistake  a  lot  to  which  they  had  no 
claim.  Fulton  &  McDonnell  et  al.  1*»* 
Judgment  confirming,  2rSeptemher, 
1878.  Dorion,  C.  J.,  Monk,  Bamsay, 
Tessier,  Dunkin,  .TJ.  Eeported  1  Leg. 
News  531. 

Error  in  the  minutes  of  seizure  as  to 
the  contents  ot  an  immoveable  bearing 
a  cadastral  number  will  not  alone  sup- 


641 


SALE 


SALE 


642 


port  a  demand  by  the  purchaser  to 
have  the  sale  amended  on  the  ground 
of  misdescription,  even  where  a  lot  of 
30  feet  front  is  described  as  having  45 
feet  front.  But  vfhere  it  is  described 
as  having  a  house  upon  it,  when  in  fact 
the  house  was  partly  on  the  lot  and 
partly  on  another,  the  purchaser  may 
have  the  sale  set  aside  for  misdescrip- 
tion. La  Compagnie  de  Prtt  et  Credit 
Fonder  &  Baker  et  al.  M.  Judgment 
confirming,  16  Sep.,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tesfier, 
Cross,  ii.  Rep.  24  J.  45. 

The  value  of  a  deficiency  in  quantity 
of  land  sold  may  be  recovered  by  an 
action  of  damages,  and  the  diminu- 
tion of  price  allowed  by  art.  1201  C.  C, 
is  only  a  measure  of  damages.  Douire 
&  Bruyire  et  al.  .Judgment  reversing, 
21  Dec,  1878.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Rep.  24  J. 
17. 

Where  property  was  sold  without 
measurement  to  persons  who  had  been 
long  in  possession  and  who  knew  per- 
fectly what  they  were  buying  they  will 
not  be  permitted  to  defeat  the  vendor's 
action  by  pleading  the  difaut  de  conte- 
nance  according  to  an  official  plan. 
Bruneau  et  vir.  &  Benoit.  M.  Judgment 
confirming,  9  December,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Baby,  J  J. 

§  6.  Encumbrance.  —  Notwithstand- 
ing a  clause  in  a  deed  of  sale  of  land, 
that  the  purchaser  might  at  any  time 
keep  the  whole  or  any  part  of  the  pur- 
chase money  in  his  hands  until  the 
vendor  should  furnish  him  with  a 
registrar's  certificate  showing  the  pro- 
perty to  be  free  and  clear  of  all  mort- 
gages and  incumbrances  whatsoever, 
the  purchaser  in  an  action  for  the 
recovery  of  a  portion  of  the  purchase 
money,  will  be  condemned  to  pay,  in 
the  absence  of  such  a  certificate,  when 
it  is  shown  that  he  has  in  his  hands  a 
sufficient  balance  of  the  purchase 
money  to  meet  any  possible  disturbance 
or  trouble  in  his  possession  of  the  land 
sold.  McDonnell  &  Goundry.  M.  Judg- 
ment confirming,  22  December,  1877. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
21 


Cross,  JJ.    Dorion,   C.   J.,    dissenting 
Reported  22  J.  221. 

With  stipulation  that  a  portion  of 
the  price  should  remain  in  the  hands 
of  the  purchaser  till  the  decision  of 
certain  legal  proceedings  relative  to  an 
assessment  by  the  corporation  for  a 
public  improvement.  Held,  that  the 
suit  had  been  decided,  and  that  the 
purchaser  was  no  longer  exposed  to 
any  danger  from  the  trouble  provided 
for,  and  therefore  was  obliged  to  pay 
the  balance.  But  that  as  the  corpora- 
tion had  since  obtained  legislative 
power  purporting  to  authorize  a  new 
assessment,  the  purchaser  was  only 
condemned  to  pay  portion  of  the 
balance  of  the  price,  to  wit  $500  on  re- 
ceiving security  that  he  would  not  be 
troubUhj  this  new  assessment.  Chalut 
&  La  Banque  Jacques  Cartier.  M.  Judg- 
ment reversing,  20  September,  1882. 
Sir  A.  A.  Dorion,  C.  J  ,  Ramsay,  Tessier, 
Ci'oss,  Baby,  JJ.  Tessier,  J.,  dissenting 
as  to  costs.  2  Dec.  d'A-  369. 

Condition  that  the  whole  price  should 
become  exigible,  in  case  of  sale  with- 
out the  consent  in  writing  of  the 
vendor.  The  owner  sold  to  a  building 
society  promising  to  erect  a  building 
and  the  usual  clauses  in  such  contracts 
of  reimbursing  the  building  society. 
The  heirs  of  Logan  claimed  the  whole 
price.  The  building  society  pleaded 
that  they  had  a  right  to  retain  the  pro- 
perty till  they  were  reimbursed  the 
money  expended  by  the  previous 
holder,  really  by  the  society.  The 
Court  held  that  the  work  was  not  done 
by  the  building  society  or  with  their 
money,  but  by  the  previous  holder, 
who  was  personally  liable,  and  who 
therefore  had  no  claim  for  re-imburse- 
ment.  Grant  et  al.  &  La  SociStS  Per- 
manenie  de  Construction.  M.  Judgment 
reversing,  25  January,  1883.  Sir  A.  A. 
Dorion.  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ. 

A  special  condition  of  sale  in  which 
Defendant  has  no  interest.  Real  estate 
of  a  substitution  was  sold,  and  the 
purchase  money  was  allowed  to  remain 
in  the  hands  of  M.,  the  purchaser, 
until    another  investment  should  be 
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found.  Subsequently,  a  mode  of  in- 
vesting the  purchase  money  was  duly 
authorized  by  a  family  council.  Held, 
that  M.  could  not  refuse  to  pay  over 
the  money  on  the  ground  that  the  pro- 
posed investment  was  not  in  strict 
accordance  with  the  terms  of  the  deed 
creating  the  substitution.  Mullin  et  al. 
&  Michon.  M.  Judgment  confirming, 
14  December,  1878.  Dorion,  C.  J..  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Reported  1 
Leg.  News  603. 

Appellants  sold  a  piece  of  property 
to  Respondent  on  which  there  was  a 
dam.  Respondent,  alleging  that  Ap- 
pellants use  and  have  possession  of 
this  dam,  calls  upon  Appellants  to 
destroy  it.  Appellants  admit  that  the 
dam  is  in  their  possession  and  under 
their  control,  and  the  judgment  is  for 
the  Plaintiff  Respondent.  Price  et  al.  & 
Chartre.  Q.  Judgment  confirming,  4 
October,  1884.  Sir  A.  A.  Dorion,  0.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

§  7.  Promise  of. — Wilber  gave  Cro- 
teau  a  deed  sous  seing  privi  to  the  fol- 
lowing effect : 

"  This  indenture  or  bond wit- 

"  nesseth  that  John   Wilber hath 

•'  this  day  sold,  granted  and  bargained, 

"  to  the  said  John  Croteau for  the 

"  consideration  or  price  of  one  thou- 
"  sand  dollars  currency,  lot  No, " 

"  When  the  said  John  Croteau  has 
"  paid  the  said  sum  of  one  thousand 
"  dollars  and  all  interest  thereon,  the 
"  said  John  Wilber  will  give  the  said 
'•■  John  Croteau  a  good  and  warranty 
'■  deed." 

Croteau  did  not  pay  the  price  or  any 
part  of  it,  and  before  seizure  he  desisted 
from  the  purchase  and  gave  it  back  to 
the  vendor.  Wither  &  Boisvert.  M. 
Judgment  reversing,  29  March,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tes- 
sier, Baby,  JJ.  Tessier,  J.  dis. 

Action  to  oblige  Defendants  to  ex- 
ecute deed  of  sale.  Question  as  to 
interpretation  of  agreement  to  divide 
hypothec  according  to  a  plan.  Archam- 
bault  &  Massicotte.  M.  Judgment  eon- 


firming,  14  June,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ. 

Evidence  as  to  verbal  promise  of 
sale.  Pay  ton  &  Grandchamp.  M.  Judg- 
ment reversing,  21  December,  1877. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Earn 
say,  Tessier,  Cross,  JJ.  Ramsay,  Tes. 
sier,  JJ.  dissenting. 

Action  to  oblige  Defendant  to  exe- 
cute a  deed  of  sale  of  real  estate  or  pay 
damages.  Held,  that  the  following  let- 
ter from  the  promisor  implied  that 
there  were  no  encumbrances  on  the 
property  save  '■  $2,300  mortgage  on 
ground  "  : 

"  Dear  Sir, 

"  I  can  offer  you  the  house  No  78 
Fort  St.  at  $4,300.00,  on  the  foUowing 
terms:  $1,000.00.  cash,  $1,000.00  in 
about  two  years,  balance  $2,300.00 
mortgage  on  ground  can  remain  as  long 
as  buyer  requires,  or  can  be  paid  off  at 
any  time,  interest  at  7°2o.  The  above  isS 
the  lowest  price,  but  the  first  payment 
might  be  reduced  somewhat,  if  it  is  an 
object. 

"  Yours  truly, 

''  W.  Jones. 

"  Allan  Ritchie, 

"  26  Hospital  St." 

Gauthier  &  Ritchie.  M.  Judgment  con 
firming,  20  Jan.,  1883.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross.  JJ. 
Ramsay,  Tessier,  JJ.  dis. 

The  Respondent  not  being  put  an 
demeure,  did  noi  forfeit  his  right  to  ob- 
tain a  deed  of  sale  by  his  failure  to 
make  the  yearly  payments  agreed  upon. 
or  by  his  failure  to  ratify.  Grange  & 
McLennan.  M.  Judgment  confirming, 
27  Jan.,  1883.  Sir  A.  A.  Dorion,  C.  J-, 
Ramsay,  Tessier,  Baby,  JJ.  TheChiet 
Justice,  dis.  Rep.  6  Leg.  News  US.  i 
Dec.  d'A.  212.  This  judgment  was  re- 
versed in  the  Supreme  Court,  it  being 
there  held  Sir  W.  J.  Ritchie,  C.  J; 
Strong,  Foumier,  Henry,  Ta-chereau, 
Gwynne,  JJ.  Fournier  &  Taschereau, 
JJ.,  dissenting),  that  the  condition  pre- 
cedent on  which  the  promise  of  saie 
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was  made  not  having  been  complied 
with  within  the  time  specified  in  the 
contract,  the  contract  and  the  law 
placed  the  plaintiff  en  demeure,  and 
there  was  no  necessity  for  any  demande, 
the  necessity  for  a  demande  being  in- 
consistent with  the  terms  of  the  con- 
tract, which  immediately  on  the  failure 
of  the  performance  of  the  condition 
ipso  facto  changed  the  relation  of  the 
parties  from  vendor  and  vendee  to 
lessor  and  lessee. 

A  promesse  de  venie  will  be  set  aside 
if  the  party  seeking  to  purchase  fails 
to  fulfil  the  conditions  of  the  deed. 
Charlebois  &  St.  Germain.  M.  Judg- 
ment confirming,  18  December,  1876. 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 
Eep.  8  Eev.  Leg.  306. 

§  8.  Of  Stolen  Goods — Notwithstand- 
ing anything  contained  in  articles  1488 
and  2288  of  the  Civil  Code  of  Lower 
Canada,  a  valid  sale  or  pledge  cannot 
be  made  of  stolen  goods,  except  in  the 
cases  mentioned  in  article  1789,  so  as 
to  divest  the  real  owner  of  his  light  to 
reclaim  them  from  the  purchaser,  or 
pledgee,  without  reimbursing  the  price 
paid  for  or  advances  made  on  such 
goods,although  the  purchaser  or  pledgee, 
may  have  bought  or  made  advances  on 
the  stolen  goods  bona  fide  in  the  ordi- 
nary course  of  his  business. 

The  words  "  nor  in  commercial  mat- 
ters generally ''  in  article  2268  do  not 
protect  a  trader  acquiiing  stolen  goods 
in  any  commercial  transaction,  whether 
from  a  trader  dealing  in  similar  articles 
or  not,  but  apply,  apparently,  to  cases 
where  the  possession  of  the  goods  is 
obtained  in  a  commercial  transaction, 
whether  by  sale  or  otherwise,  but  under 
the  same  circumstances  by  which  a  sale 
would  be  protected  under  article  1489. 
Cassils  et  al.,  &  Crawford  et  al.  M. 
Judgment  reversing,  15  March,  1876. 
Reported  21  J.  1. 

A  farmer  selling  cordwood  from  his 
land  is  a  trader  dealing  in  similar 
articles  within  the  meaning  of  C.  C. 
1489. 

Woo'd  cut  and  sold  from  land  held 
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under  a  "  location  ticket  "  containing  a 
prohibition  to  cut  wood,  is  not  stolen 
property  within  the  meaning  of  the 
above  article.  The  Canada  Paper  Co. 
&  The  British  American  Land  Co.  M. 
Judgment  reversing,  20  September, 
1882.  Monk,  Ramsay,  Tessiei',  Cross, 
Baby,  JJ.  Rep.  5  Leg.  News  310. 

S.  having  cut  timber  without  au- 
thority on  the  timber  limits  of  the 
Respondents,  sold  the  logs,  to  E.  and 
transferred  the  price  to  the  Appellants. 
The  logs  were  sold  for  80  cts  per 
standard,  and  the  standing  timber  from 
which  they  were  made  was  worth  40 
cts  per  standard.  B.  owed  a  balance  of 
$3188.76  on  the  price  of  the  logs  pur- 
chased from  S. 

Respondents,  claiming  that  S.  had 
no  right  to  sell  the  logs  and  that  the 
transfer  of  the  price  to  Appellants  was 
made  in  fraud  of  S's  creditors,  and  that 
they  were  entitled  to  the  balance  due  by 
E,  sued  the  three,  asking  that  E.  be 
adjudged  to  pay  them  the  13188.76  he 
owed. 

Respondents  were  entitled,  at  their 
option,  to  claim  their  timber  from  E, 
on  re-imbursing  him  what  he  had  paid 
for  it,  or  to  claim  the  balance  of  the  price 
which  he  owed.  (Arts.  434-440  C.  C.) 

As  to  S,  they  were  entitled  to  claim 
the  timber  on  reimbursing  him  the 
price  of  the  labor  to  convert 'it  into 
logs  and  convey  it  to  market.  (Art.  434 
C.  C.) 

S.  could  only  transfer  the  price  of 
labour  to  which  he  was  entitled,  and 
not  the  value  of  the  timber,  and  that 
Respondents  and  Appellants  were  en- 
titled each  to  one  half  of  the  balance 
due  by  E,  being  in  the  proportion 
which  the  value  of  the  timber  bore  to 
the  price  of  the  labour.  (Arts.  434  and 
440  C.  C. )  Millar  et  al.  &  The  Mer- 
chants Bank  of  Canada.  M.  Judgment 
reversing,  29  March,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  3  Dec.  d'A.  79. 

§  9.  Of  immoveable  property.  — 
Trouble. —  Unregistered  hypothecs. — 
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The  purchaser  of  real  estate  who  is  not 
evicted  nor  disturbed  in  his  possession, 
has  no  right  to  obtain  the  resihation  of 
the  sale  by  reason  of  certain  undis- 
charged hypothecs  registered  against 
the  property  (far  exceeding  in  amount 
the  whole  capital  of  the  purchase)  and 
which  were  not  declared  to  him  in  the 
deed,  unless  the  vendor  sold  with  a 
stipulation  of  franc  et  quitie.  The 
Grand  Trunk  Railway  Company  of 
Canada  &  Brewster.  M.  Judgment  re- 
versing, 20  January,  1883.  Sir  A.  A.  Do- 
rion,  C.  J.,  Eamsay,  Cross,  Baby,  J  J. 
Rep.  6  Leg.  News  34. 

Plaintifl'  sued  for  instalment  of  price 
of  sale.  He  was  met  by  an  answer 
that  part  of  the  lands  belonged  to  the 
Crown,  and  Defendant  concluded  for 
resiliation  of  the  lease.  This  admitted 
that  Plaintitfgave  Defendant  possession 
of  the  lands  and  that  the  latter  is  still 
in  possession.  The  Superior  Court  by 
its  interlocutory  judgment  ordered  the 
parties  to  establish  the  line  between  the 
Seigniory  of  Courval  and  the  Township 
of  Wendover.  An  appeal  was  taken 
from  this  judgment.  The  Court  set 
aside  the  said  interlocutory  judgment 
and  condemned  the  Defendant  Res- 
pondent to  pay  the  amount  of  instal- 
ment due,  on  the  Plaintiff,  Appellant, 
giving  security  that  Respondent  would 
not  be  trouble.  Judgment,  8  Sep.,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Tessier, 
Cross,  JJ.  Ramsay,  J.,  dis.  on  the  ground 
that  the  conclusions  of  Defendant  were 
to  annul  the  deed,  and  that  there  was 
no  demand  for  security,  nor  any  proof 
of  trouble. 

§  10.  En  bloc.  —  By  a  writing  sous 
seing  prw€  L.  purchased  from  D.  2265 
cords  of  wood  "  as  now  corded  at  Port 
Lewis  "  for  the  sum  of  $4520,  and  by 
the  same  writing  acknowledged  receipt 
of  the  wood,  declared  himself  satisfied 
therewith,  and  discharged  the  vendor, 
''  de  toute  garantie  uMrieure."  The 
purchaser  having  measured  the  wood, 
found  it  423  cords  short,  and  a  portion 
of  it  rotten.  Suit  for  value  of  wood  not 
delivered  and  of  the  part  that  was 
rotten.  Seld,  that  by  the  terms  of  the 
agreement  the  sale  was  en  bloc,  and  not 
by  the  cord,  and  the  purchaser  could 


not  recover.  Latreille  &  Drolet.  M. 
Judgment  confirming,  14  December, 
1879.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Reported  1  Leg. 
News  29. 

§  11.  Of  book  debts  en  bloc Ques- 
tion of  evidence.  Tarte  &  Blumhart. 
Q.  Judgment  reversing,  7  June,  1879. 
Sir  A.  A.  Dorion.  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

The  sale  of  the  estate  en  bloc,  that  is 
the  estate  moveable  and  immoveable, 
does  not  prevent  the  Sheriff  from 
levying  the  tax  of  one  per  cent,  allowed 
under  section  1 40  of  the  Insolvent  Act 
of  1875,  on  so  much  of  the  amount  of 
the  sale  as  represents  the  real  estate. 
Evans  &  Chauveau,  JVI.  Judgment  con- 
firming, 22  November,  1881.  Sir  A.  A. 
Dorion,  Ramsay,  Tessier,  Cross,  Baby, 
J  J . 

A  sale  of  7924  shares  of  the  stock  of 
a  railway  company  by  the  sheriff  will 
not  be  declared  null,  because  they  were 
sold  en  bloc  ;  nor  under  the  article  595 
C.  C.  P.  because  they  realized  a  sum 
much  greater  than  sufficient  to  pay  the 
debt,  where  there  was  no  fraud,  and 
the  whole  transaction  was  for  the  ap- 
parent interest  of  the  parties  concerned. 
There  being  no  opposition  to  the  sale, 
and  the  sheriff  was  therefore  obliged  4 
to  sell  according  to  the  seizure,  unless 
required  by  the  defendant  to  alter  the 
order  of  sale  (595  C.  C.  P.)  (1)  Morris  & 
The  Passumpsic  &  Connecticut  Rivers 
Railroad  Company,  M.  Judgment  re- 
versing, 25  September,  1876.  Sir  A.  'h. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
JJ. 

§  12.  Of  undetermined  rights — Does 
not  imply  a  warranty  that  they  esst. 
Gareau  &  Deseve,  M.  Judgment  con- 
firming, 18  September,  1877.  Donon, 
C.  J.,  Monk,  Ramsay,  Tessier,  JJ.        ^^ 

§  13.  %  SampZe.— "Where  at  an  auo- 


(1)  The  sale  must  not  proceed  beyond  the 
amount  necessary  to  pay  tne  debt  m  pnncipaj. 
interest  and  costs.  To  this  end  thejudmeM 
debtor  as  a  right  to  determine  the  order  in 
which  the  effects  are  to  be  put  up  for  sale. 
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tion  sale  of  damaged  goods,  for  benefit 
of  whom  it  may  concern,  without  war- 
ranty, samples  are  produced  at  the  re- 
quest of  a  buyer,  he  finding  it  difficult 
or  inconvenient  to  go  down  into  the 
hold  of  the  ship  to  examine  the  goods 
(wheat  in  bulk),  it  willnot  be  presumed 
that  this  is  a  sale  by  sample.  McLeod 
&  Monham,  Q.  Judgment  confirming. 
8  Sep.  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Monk,  Cross,  JJ.  Dis. 

Where  there  was  a  sale  of  coal  of  a 
certain  kind,  being  the  cargo  of  a  cer- 
tain ship,  and  the  contract  gives  no 
special  warranty  as  to  quality,  as  by 
sample,  the  sale  will  not  be  held  to  be 
by  sample.  The  St  Lawrence  Tow  Boat 
Company  &  Crawford  ei  al.  Q.  Judg- 
ment confirming,  5  June,  1 876. 

Goods  sold  by  sample Evidence — 

Cushing  &  Coutu  ei  al.  M.  Judgment 
22  June,  1877.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Monk,  Sanborn,  JJ.  diss. 

Of  horse  without  special  warranty  is 
only  null  if  the  animal  has  a  concealed 
vice  redhibitoire.  Wind-gall  is  not  a 
vice  redhibitoire  in  a  horse In  an  ac- 
tion to  annul  the  sale  of  a  horse  for 
one  vice,  the  Court  is  justified  in  refu- 
sing to  allow  Plaintiff  to  amend  his  de- 
claration and  to  allege  another  vice. 
Plaintiff  should  know  why  he  seeks  to 
set  aside  a  sale  at  the  time  he  makes 
the  demand. 

Under  article  1530  C.  C.  no  time  is 
fixed  precisely  for  bringing  an  action 
to  annul  for  vice-redhibitoire.  It  is  a 
question  of  diligence  left  to  the  discre- 
tion of  the  Court.  Lanthier  &  Cham- 
pagne. M.  Judgment  confirming,  June 
J  874.  Taschereau,  Ramsay,  Sanborn, 
Loranger,  JJ.  Taschereau,  J.,  dis. 

§  15  Deplacement The  sale  of  goods 

without  deplacement  gives  rise  to  the 
presumption  that  the  sale  was  simu- 
lated. Dupuy  &  Cushing.  M.  Judg- 
ment reversing,  22  March,  1878.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Gross,  JJ.  Monk,  Ramsay,  JJ.,  dis.  Rep. 


22  J.  201.  Confirmed  in  Privy  Council  (I) 
on  the  ground  that  their  was  evidence 
of  simulation,  without  pronouncing  as 
to  whether  there  would  be  no  deplace- 
ment alone,  since  the  Code,  would  of 
itself  give  rise  to  the  pres  umption  that 
there  was  simulation. 

The  Respondent  sold  machinery  to 
Joseph  Kiefifer.  This  machinery  was 
in  the  hands  of  a  firm  styled  Kieffer 
Brothers,  both  of  the  parties  being 
brothers  of  Joseph  Kiefifer.  One  White 
puri'hased  the  machinery  from  Joseph 
Kieffer,  and  Whitehead  sought  to  re- 
cover the  machinery  alleging  that  his 
sale  to  Kiefifer  was  a  simulated  sale. 
While  this  litigation  was  going  on, 
Whitehead  obtained  an  orderof  a  judge 
giving  him  provisional  possession  of 
the  machinery.  Disregarding  this  order 
the  Kiefifers  and  White  had  the  property 
transferred  to  the  possession  of  White, 
Whitehead  then  took  a  rule  for  con- 
tempt against  them,  on  which  they 
were  condemned  to  restore  the,  goods 
in  three  days.  This  order  they  again 
disobeyed.  The  majority  of  the  Court 
decided  that  White  should  be  fined 
$100  for  his  contempt,  but  that  he 
should  not  be  compelled  to  deliver  up 
the  machinery,  because  in  another 
action,  in  which  judgment  was  rendered 
on  the  same  day  as  the  judgment  on 
the  rule,  the  machinery  was  declared 
to  be  the  property  of  White.  Judgment 
condemning  White  in  a  fine  of  $200. 
Whitehead  &  Kieffer.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Ramsay,  J.,  dissenting  thought  the 
judgment  should  be  confirmed.  The 
machinery  was  White's  so  far  as  an  ap- 
pealable judgment  could  make  it  so, 
but  he  had  possessed  himself  of  it  ille- 
gally and  he  should  not  be  allowed  to 
profit  by  his  wrongful  act.  It  was  an 
occasion  to  apply  the  rule,  applicable 
in  all  possessory  proceedings  :  "  Spo- 
liatus  ante  omnia  restituendus."  Judg- 
ment 30  June,  1886.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Ramsay,  J.,  dis. 

Though    deplacement    is    no    longer 


(1)  See  Appendix. 
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necessary  to  the  validity  of  a  sale,  yet 
where  there  is  no  d4placement  fraud 
and  simulation  are  easily  presumed ; 
and  where  a  pretended  sale  was  a  mere 
contrivance  intended  to  obtain,  under 
color  of  a  sale,  a  security  upon  the 
effects,  and  thus  avoid  the  delivery  of 
possession  which  is  essential  to  the 
validity  of  a  pledge,  it  was  held  inoper- 
ative. Moffat  &  Burland.  M.  Judgment 
reversing,  27  May,  1884.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Rnmsay,  Cross,  Baby, 
JJ.  Reported  4  Dec.  d'A.  59.  7  Leg. 
News  182.  Reversed  in  Supreme  Court. 
11  Sup.  Court  Rep.  46. 

A  sale  of  moveables  without  dAplace- 
ment  gives  rise  to  a  presumption  of 
simulation  or  fraud.  Danjou  &  Pelle- 
tier.  Q.  Judgment  reversing,  6  Sep., 
1880.  Sir  A.  A.  Dorion.  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

§  16.   Faculti  de  Rem4r4. — Lease 

Trouble Thi's  case  is  only  interesting 

as  an  example  of  the  litigation  that  may 
be  got  up  abouttrifles.  BapU.it&  Duval. 
Q.  Judgment  confirming,  8  September, 
1880.  Sir  A.  A.  Dorion,  C.  J-,  Monk, 
Ramsay,  Testier,  Cross,  JJ.  Ramsay,  J., 
dissenting. 

§  17.  En  justice Where  a  minor  is 

authorized  to  sell  property,  the  sale  is 
not  rendered  null  by  the  insertion  of 
the  stipulation  that  in  case  the  inte- 
rest is  not  paid  the  whole  price  will  be- 
come due,  although  such  stipulation  is 
not  made  a  condition  of  sale  by  the 
order.  Watts  &  Paquette.  M.  Judg- 
ment confirming,  22  June,  1876.  Monk, 
Ramsay,  Sanborn,  Tessier,  Sicotte,  JJ. 
Sicotte,  J.  dis.  Rep.  &  Rev.  Leg.  252. 

In  the  proceedings  of  a  sale  by  au- 
thority of  justice,  in  execution  of  a 
judgment,  the  crimes  are  as  nothing 
against  the  possession  of  the  owner. 
Baptist  &  Dupr4  &  al.  Q.  Judgment 
confirming,  8  February,  1884.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

L'un  des  trois  adjudicataires  con- 
joints, qui  est  un  des  creanciers  collo- 
que,  peut  demander  la  vente  a  la  folle 
enchere  de  Timmeuble  entier,  sur  le 
defaut  des  deux  autres  adjudicataires 
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de  payer  leur  part  de  prix.  McGreevey 
&  al.  &  Leduc.  Q.  Judgment  reversing, 
8  May,  1 884.  Monk,  Ramsay,  Tessier, 
Cross,  Baby.  JJ.  Monk,  Ramsay.  JJ. 
dissenting.  Rep.  10  Q.  L.  R.  188. 

An  adjudicaiaire  who  has  not  been 
able  to  obtain  a  title  to  the  real  estate 
adjudged  to  him,  owing  to  the  judg- 
ment of  distribution  not  being  rendered 
and  this  not  by  any  laches  on  his  part, 
may,  within  a  year  of  rendering  suoh 
judgment,  obtain  a  writ  of  possession 
authorizmg  him  to  put  the  adjudica- 
taire  in  possession ;  and  the  Defendant, 
will  not  he  maintained  in  his  pretention 
that  he  has  been  in  open  and  peaceWe 
and  public  possession  of  the  said  im- 
moveable for  more  than  a  year  and  a 
day,  prior  to  the  demand  of  possession. 
Burke  &  Langlois.  Q.  Judgment  con- 
firming, 5  June,  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tosier,  Cross,  JJ. 
Rep.  10  Rev.  Leg.  560,  2  Leg.  News  202. 

In  judicial  sales  in  execution  of  a 
judgment,  the  purchaser  has  no  action 
oi  garantie  against  the  creditor  seizing. 
His  recourse  against  him  is  either  that 
provided  by  article  1586  or  1587  C.  C. 
Ruest  &  Thompson  et  al.  Q.  Judgment 
confirming,  7  October,  1 884.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ. 

On  an  inscription  by  an  interested  .. 
creditor,  a  Sheriffs  title  may  be  decla- 
red/aija;.  And  this  although  the  She- 
rift's  title  be  registered,  and  that  the 
immoveable  has  passed  into  the  hands 
of  a  third  party  whose  title  also  was 
registered.  Carpenter  &  DSry.  Q.  Judg- 
ment confirming,  5  March,  1877.  .Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Sanborn,  Tes- 
sier, JJ.  Sanborn,  J.  dis.  Rep.  5  Q.  !• 
R.  311.  8  Rev.  Leg.  283. 

Where  a  creditor  opposes  for  money 
on  the  proceeds  of  a  sale  by  the  Sheriff, 
and  it  appears  that  the  Sheriff  and  m 
jvdicataire  have  made  a  transaction  by 
which  instead  of  the  actual  payment 
of  the  money  they  have  substituted 
compensation  between  a  debt  due  by 
the  Sheriff  who  is  insolvent,  totheffl* 
judicataire  and  his  family,  the  return 
of  the  Sheriff'  will  be  declared /a«a;  and 
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afoUe  ench&re  be  ordered.  La  Soclili 
de  Construction  Permanenie  de  Quebec 
&  Martin.  Q.  Judgment  reversing,  7 
Sept.,  ]  880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  McCord,  JJ.  Rep. 
10  Rev.  Leg.  619. 

Lorsque  par  une  opposition  afin  de 
distraire  a  une  saisie  d'immeubles  I'op- 
posant  ne  reclame  qu'une  partie  indi- 
vise  des  iuimeubles  saisis,  le  creancier 
saisissant  ne  peut  faire  ordonner  la 
vente  de  la  partie  qui  n'est  pas  recla- 
mee  par  I'opposant  avant  que  la  con- 
testation sur  I'opposition  ne  soit  videe, 
ou  du  moins  sans  donner  avis  de  sa 
requete  a  la  partie  saisie.  Chinic  et  vir 
&  The  Trust  and  Loan  Co.  M.  Judg- 
ment reversing,  31  October,  1883.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier,  Cross,  JJ.  Rep.  3  Dec.  d'A.  259. 

Immoveables   in    the    possession  of  j 
third  parties  cannot  be  taken  in  execu- 
tion as  being  in   the   possession  of  the 
curator  of  a  vacant  estate  claiming  title 
to  such  property.     A  judgment  cannot 
be  executed  against  those  who  were  not 
defendants  until  it  has  been  declared 
common.  M.  Judgment  confirming,  20  | 
September,  1882.    Sir  A.  A.  Dorion,  C-  i 
J..  Monk,   Tessier,   Cross,   JJ.    Rep.  2 
Dec.  d'A.  371. 

Against  lands The  provisions  con- 
tained in  art.  642  C.  C^  P.  (li  are  appli- 
cable only  to  cases  wherein  the  second 
or  subsequent  writ  of  execution  against 
the  lands  of  a  debtor  is  placed  in  the 
Sheriff's  hands  while  he  is  still  in  pos- 
session of  the  writ  on  which  the  said 
lands  have  bpen  seized,  and  while  he 
is  still  in  a  position  to  proceed  to  the  ! 
sale  of  such  lands  on  the  day  fixed  for  | 
the  sale. 

Accordingly,  where  an  opposition 
has  been  filed  to  a  seizure  of  land  and 
the  seizure  has  been  suspended,  and 
the  Sheriff  has  returned  the  writ  and 
prods-verbal  of  seizure  into  the  Protho- 
natary's  office,  a  second  seizure  of  the 
same  lands  may  validly  be  made  for 
another  debt,  and  the  Sheriff  is  not  re- 
quired to  note  such  subsequent  writ  of 
execution  as  an  opposition  for  payment 
upon  the  first  writ.     Fuller   et  al.   & 


Fletcher,  M.  Judgment  reversing,  15 
Feb.,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
25  J.  93.  4  Leg.  News  96,  1  Dec.  d'A. 
102. 

In  certain  cases,  as  when  the  same 
parties  have  another  suit  pending, 
which  may  alter  the  balance  of  indebt- 
edness, the  Court  may  suspend  execu- 
tion in  a  case  decided,  and  the  suspen- 
sion of  the  execution  may  be  extended 
to  the  costs  of  the  attornies.  Dorion  & 
Dorion.  M.  Judgment  confirming,  31 
October,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

Under  the  insolvent  act,  1875  (Sect. 
125)  a  proceeding  en  nullity  de  d^cref 
by  assignee  must  be  brought  in  the 
insolvent  court  by  summary  petition, 
and  not  by  any  suit  or  other  proceed- 
ing whatever. 

See  also  art.  715  C.  C.  P.  Miicheson 
et  al.  &  The  Montreal  Loan  &  Mort- 
gage Company,  M.  Judgment  confirm- 
ing, 20  March,  1884.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby  JJ. 

Where  effects  have  been  sold  by  au- 
thority of  justice,  and  the  purchaser,  a 
creditor,  has  left  them  in  the  hands  of 
the  orignal  owner,  promising  to  sell 
them  to  him,provided  the  original  owner 
should  pay  to  him  what  he  had  paid 
for  them,  such  proihise  will  not  cons- 
titute a  sale  unless  the  said  sum  be 
paid,  and  the  purchaser  may  revendi- 
cate  such  effects  in  the  hands  of  the 
original  owner.  And  the  court  will  not 
be  warranted  in  giving  the  defendant 
the  option  to  pay  the  price,  unless  it  be 
pleaded  or  be  offered  by  the  Plaintiff. 
Rasconi  &  Duguay,  M.  Judgment  re- 
forming, 26  February,  1884.  Sir  A.  A. 
Dorion,  C.  .T.,  Monk,  Ramsay,  Tessier, 
Baby  JJ.  4  Dec.  d'A.  47.  Confirmed  in 
Supreme  Court. 

The  rescission,  on  the  ground  of  fraud, 
of  a  deed  transferring  real  estate,  will 
not  affect  the  rights  of  a  third  party, 
who  in  good  faith  has  lent  money  on 
the  property  while  in  the  possession  of 
the  purchaser,  where  the  vendor,  by 
his  own  act  or  fault,  has  to  some  extent 
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induced  the  third  party  to  make  the 
advance.  So,  where  the  Plaintiff  sold 
certain  real  estate  to  Defendant  (who 
then  obtained  an  advance  from  C.  on 
the  security  of  the  property),  and  in 
the  deed  from  Plaintiff  to  I>efen>lant, 
it  was  declared  that  the  consideration 
was  cash  paid  by  the  purchaser,  where- 
as in  fact  the  consideration  was  mining 
stock  which  turned  out  to  be  worth- 
less, it  was  held  that  the  Plaintiff  was  in 
fault  in  permitting  and  requesting  such 
misstatement  which  might  to  some  ex- 
tent have  induced  C.  to  advancp  money 
on  the  property;  and  therefore  the 
Plaintiff  was  entitled  to  obtain  the  res- 
cission of  the  deed  for  fraud,  only  on 
condition  of  the  reimbursing  to  C.  the 
amount  of  his  advance.  Ligihall  & 
Craig.  M.  Judgment  confirming,  22 
September,  1884.  Monk,  Ramsay,  Tes- 
sier,  Cross,  Baby,  J.J.  Rep.  M.  L.  R.  I. 
Q.  B.  275. 

§  18.  Super  non  domino Where  an 

adjudicataire  has  neither  paid  the  price 
of  adjudication,  nor  given  security  as 
required  by  law,  but  has  obtained  pos- 
session under  a  deed  from  the  Sheriff, 
falsely  alleging  that  security  had  been 
given,  the  Plaintiff  cannot  have  the  pro- 
pei'ty  resold  d,  lafolle  enchh-e  of  the  ad- 
judicataire, and  over  the  head  of  a  pur- 
chaser who  was  actually  in  possession, 
although  the  said  pui  chaser  was  obliged 
to  give  the  security  required  of  the 
adjudicataire.  Tremblai/  &  Hill  et  al. 
Q.  Judgment  reversing,  March,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ.  Monk  and  Ramsay, 
JJ.,  dis. 

A  sale  by  the  Sheriff  of  a  property 
over  the  usufructuary  is  a  sale  super 
non  domino  and  consequently  null. 
Tessier  &  MacNider,  M.  Judgment 
confirming,  June,  1874.  Taschereau, 
Ramsay,  Sanborn,  Loranger,  JJ.  Tas- 
chereau, J.,  dis. 

Where  a  lot  of  land  sold  at  Sherifl's 
sale  was  described  in  the  minutes  of 
seizure  and  in  the  advertisements,  as 
having  a  two-story  wooden  house  there- 
on erected,  while  in  fact  the  house  in 
question  was  erected  partly  on  the  lot 
sold  and  partly  on  the  adjoining  lot,  it 


was  proved,  moreover,  that  the  pur- 
chaser would  not  have  bought  if  he  had 
been  aware  of  the  error,  the  sale  will 
be  vacated  at  the  suit  of  the  purchaser 
on  the  ground  of  misdescription. 

An  error  in  the  minutes  of  seizure  as 
to  the  contents  of  an  immoveable  bear- 
ing a  cadastral  number  will  not  alone 
support  a  demand  by  the  purchaser  to 
have  the  sale  vacated  on  the  ground 
of  misdescription,  even  where  a  lot 
only  thirty  feet  frontage  was  described 
as  of  forty  five  feet  frontage.  La  Com- 
pagnie  de  Fret  et  Credit  Fonder  k 
Baker  et  al.  M.  Judgment  confirming, 
16  Sept.,  1 879.    Reported  24  Jurist  4.i. 

Where  an  immoveable  sold  by  the 
Sherifl:  is  described  as  being  bounded 
on  a  projected  street,  which  is  proved 
to  be  the  only  means  of  communication 
from  the  property  to  the  public  high- 
way, and  such  street  is  found  subse- 
quently to  have  no  legal  existence,  and 
that  it  is  clear  the  adjudicataire  would 
not  have  purchased  had  he  known  that 
no  such  street  really  existed,  the  sale 
will  be  set  aside  on  the  petition  to  that 
effect  by  the  adjudicataire. 

The  adjudicataire  has  a  right,  under 
the  circumstances,  to  recover  from  the 
parties  collocated  in  the  judgment  of 
distribution  of  the  proceeds  of  said  sale, 
the  amounts  of  their  respective  colloca- 
tions with  interest.  Moat  et  al.  &  Moi- 
san.  M.  Judgment  confirming,  19 June, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Cross,  J. 
dissenting.  Reported  25  J.  218. 

Where  by  artifices  such  as  the  pass- 
ing of  false  deeds  changing  the  tenms 
et  aboviissans,  a  Sheriffs  sale  has  been 
carried  out  so  as  to  mislead  creditors  and 
the  public,  the  sale  will  be  set  aside 
on  petition  of  an  hypothecary  creditor, 
who  would  otherwise  be  deprived  of 
his  security  by  such  fraudulent  man- 
ceuvres.  M.  Judgment  reversing/. 29 
September,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 

In  1830,  J.  M.  Soulard,  auteuroi  the 
Appellant,  plaintiff  en  garaniie,  acquir- 
ed an  immoveable  by' exchange  from 
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Letourneau  the  Defendant  en  garantie. 
[subsequently,  Soulard  was  trouhU'va. 
his  enjoyment  by  an  hypothecary  ac- 
tion, and  called  in  Letourneau  as  his 
garant.  The  debt  was  not  paid,  and 
the  land  was  sold^ar  dScret.  Soulard 
became  adjudicataire.  Subsequently, 
his  son,  the  present  Appellant,  was 
trouhli  by  an  action  for  dower  not 
purged  by  the  dicret  and  he  again 
called  on  Letourneau  as  his  garant. 
L.  pleaded  that  he  was  no  longer  his 
garant  because  he  held  his  title  of  the 
Sheriff  and  not  of  him. 

The  majority  of  the  Court  held,  re- 
versing the  judgment  of  the  Court 
below,  that  the  dicret,  which  did  not 
purge  the  claim,  did  not  affect  the  right 
of  Soulard  representing  his  father  to 
claim  the  protection  of  Ms  garant. 
Soulard  &  Letourneau.  Judgment  re- 
versing, 7  Sep.,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ.  Dorion,  C.  J.,  Sanborn,  J.,  dis.  Eep. 
19  J.  40. 

Nullity  de  d£cret "  A  sale   by   the 

"  Sheriff  of  Montreal,  at  his  "wn  office, 
"  of  land  situated  in  the  parish  of  I'En- 
"  fant  Jesus,  a  duly  erected  parish  for 
"  all  civil  purposes  formed  out  of  the 
''  parish  of  Montreal,  is  illegal,  null  and 
"  void,  and  that  such  sale  could  only 
"  be  legally  effected  at  the  church  door 
"  of  the  parish  of  I'Enfant  Jesus.' 

"  Such  nullity  can  be  invoked  by  a 
"  hypothecary  creditor  by  petition, 
"  without  a  writ  of  summons,  duly 
"  served  on  all  the  parties  interested. 
"(Art.  715  C.  of  C.  P.)" 

"  Such  nullity  may  also  be  invoked 
"  by  means  of  an  opposition,  filed  after 
"  the  sale,  and  terved  on  all  the  inter- 
"  ested  parties,  and  containing  all  the 
"  essential  allegations  of  a  petition  en 
"  nullum  de  dicref'  Fauteux  et  al.  & 
The  Montreal  Loan  and  Mortgage  Co. 
M.  Judgment  reversing,  2 1  December, 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Rep.  22  J. 
282,  2  Leg.  News  10.  Confirmed  3  Sup. 
Court.  Rep.  411. 

A  Sheriff's  sale  of  lands  may  be  set 


aside  where  it  appears  that  the  whole 
transaction  was  got  up  for  the  purpose 
of  purging  the  land  so  sold  of  the  hypo- 
thec with  which  it  was  charged. 
Bourque  &  Bissonnette.  M.  Judgment 
reversing,  29  September,  1881. 

The  sale  of  real  estate  as  belonging 
to  an  insolvent  and  which  is  the  pro- 
perty of  another,  will  be  set  aside  on 
the  suit  of  the  real  owner,  who  retain- 
ed his  civil  possession  of  the  property, 
although  such  owner  has  negleced  to 
correct  the  error  of  the  cadastre  which 
set  forth  the  property  belonged  to 
the  aaieur  of  the  insolvent.  Shoriis  & 
Senkerhoff  et  al.  Q.  Judgment  revers- 
ing, 8  May,  1882.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Ramsay,  J.,  dissenting  thought  the  in- 
solvent had  the  appearance  and  was 
reputed  to  be  in  possession  of  the  pro- 
perty, and  therefore  that  the  seizure 
was  properly  made,  within  the  meaning 
of  art.  632  C.  C.  P.  (1)  The  judgment 
in  the  Superior  Court  and  in  appeal 
will  be  found  reported,   11  R.  Leg.  537. 

The  purchaser  who  has  paid  the 
price,  and  who  is  in  danger  of  being 
trouble,  cannot  call  upon  the  suing 
creditor  to  re-imburse  him.  He  has  no 
recourse  till  be  is  actually  di-turbed  in 
his  possession.  Th^  Trust  and  Loan 
Co.  of  Canada  &  Quintal.  M.  Judgment 
reversing,  19  January.  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Reported  2  Deo.  d'A.  190. 

Sale  by  Sheriff  over  the  head  of  the 
usufructuary  is  a  sale  super  non  domino. 
Lavigne  &  McNider.  M.  Judgment  con- 
firming, 2  June,  1874.  Taschereau, 
Ramsay,  Sanborn,  Loranger,  JJ.  Tas- 
chereau, J.,  dis. 


(1)  The  seizure  of  immoveables  can  only 
be  made  against  the  judgment  debtor,  and  he 
must  be  or  be  reputed  to  be  in  ^jossession  of 
the  same  animo  domini.  So  seizure  can  be 
made  of  immoveables  declared  by  the  donor 
or  testator  thereof,  or  by  law,  to  be  exempt 
from  seizure.  Constituted  rents  representing 
seignorial  dues  are  seized  aud  sold  with  the 
formalities  prescribed  by  the  act  27-28  Vic, 
cap.  39. 
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A  person  cannot  oppose  a  seizure  of 
real  estate,  though  the  opposition  is 
based  on  posse-sion,  when  the  Op- 
posant's  title  appears  to  the  Court  to 
be  manifestly  fraudulent  and  simul- 
ated. Mc  Cor  kill  &  Knight.  M.  Judg 
ment  confirming,  22  December,  1877. 
Dorion,  C.  J.,  Monk,  Eauisay,  Tessier, 
Cross,  JJ.  Eeported  1  Leg.  News  42, 
confirmed  in  the  Supreme  Court  3  S. 
C.  Eep.  233. 

A  railvyay  may  be  seized  and  sold  by 
a  holder  of  debentures,  by  which,  in 
terms  of  the  law,  the  road  is  mortgaged 
and  hypothecated  for  security  of  the 
debentures.  The  Corporation  of  the 
County  of  Drummond  &  The  South 
Eastern  Railway  Co.  M.  Judgment  re- 
versing, 20  Dec,  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay.  Tessier,  Cross,  JJ. 
Tessier,  J.,  dis.  Rep.  24  J.  276,  3  Leg. 
News  152.  ] 

§19.  Payment  of  Price.— Menace  of 

eviction L'acheteur  qui,  sur  une  vente 

par  le  s-herif,  a  paye  son  prix  de  vente, 
ne  peut  forcer  le  creancier  poursuivant 
le  decret,  qui  a  regu  le  prix  de  vente,  a 
le  rembourser  sous  le  pretexte  qu'il  est 
expose  a  etre  trouble,  et  qu'il  ne  peut 
exercer  de  recours  contre  tel  creancier 
s'il  est  trouble  dans  sa  posses?ion. 
The  Trust  and  Loan  Co.  &,  Quintal. 
M.  Judgment  rever.-ing,  19  Jan.,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  2  Deo.  d'A.    190. 

The  following  condition  was  inserted 
in  the  eahier  de  charges  of  real  estate 
intended  to  be  sold  by  auction  for  the 
benefit  of  heirs  :  "  The  purchaser  shall 
"  be  obliged  to  pay,  over  and  above  the 
"  price  of  adjudication,  at  the  time  of 
"  the  execution  of  the  deeds  of  sale,  to 
"  Theodore  Doucet,  notary,  four  per 
"  centum  upon  the  price  of  adjudication, 
"  which  percentage  will  cover  the  no- 
"  tarial  legal  commission,  the  auction- 
"  eer's  commission,  and  all  necessary 
"  costs  and  expenses  incurred  to  effect 
"  the  sale  of  the  said  lots,  and  will  also 
"  include  the  costs  of  the  deeds  of  sale 
"  — and  of  one  copy  thereof  for  the  ven- 
"  dors,  and  the  costs  of  registration." 
The  sale  did  not  take  place,  and  the 
property  was  bought  in  for  the  heirs. 


"  a  right  to  make  one  bid  being  re- 
"  served  to  the  vendors  in  the  eahier, 
"  des  charges,  the  Respondent  there- 
"  fore  was  under  no  liability  to  pay  any-. 
''  body  the  amount  of  the  commis- 
''  sion,  which  was  after  all  part  and 
"  parcel  of  the  price  ;  no  part  of  which 
"  was  payable  under  the  circumstan- 
"  ces."  Doucet  et  Pinsonneault.  M. 
Judgment  confirming,  19  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay,- 
Tessier,  Cross.  JJ.  Rep.  23  J.  163. 

§  20.  Judicial  of  Moveables Dgplact- 

ment Where   moveables    have  been 

sold  at  judicial  sale,  and  the  purchaser 
in  good  faith  has  allowed  the  effects  to 
remain  in  the  Defendant  s  possession, 
he,  or  his  representatives,  may  oppose 
the  seizure  and  sale  of  such  efiects  at 
the  suit  of  another  creditor. 

The  verbal  testimony  of  the  purchaser 
is  admissible,  as  against  such  other 
seizing  creditor,  to  prove  the  transfer 
of  the  effects  from  the  first  purchaser 
to  the  transferee  opposant.  Senical  & 
Vrawford.  M.  Judgment  reversing,  22 
November,  1881.  Sir  A.  A.  Dorion,  C.J.,' 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Eep. 
5  Leg.  News  256.  2  Dec.  d'A.  121. 

§  21.  By  assignee — Liability  of  as- 
signee  Assignee,  under  Insolvent  Act 

of  1865,  may  be  sued  as  such  in  an  or- 
dinary action  of  damages  where  he  has 
sold  as  belonging  to  the  insolvent,  pro- 
perty not  belonging  to  the  insolvent. 
Stewart  Farmer.  M.  Judgment  con- 
firming, 17  December,  1879.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  3  Leg.  News  33. 

The  difaut  de  conienance  in  real  es- 
tate sold  by  assignee,  gives  to  the  ad- 
judioataire  the  light  to  demand  the  di- 
minution of  price  in  the  proportion  ot 
the  quantity  missing  ;  and  he  can  re- 
cover back  the  money  after  it  is  paid, 
if  he  has  paid  in  error.  Thomas  &  Mur- 
phy. Q.  Judgment  confirming,  6  March 
1877.  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Rep.  8Rev.  Leg.  231. 

The  assignee  of  an  insolvent  estate 
sold  the  assets  en  bloc  for  the  sum  ot 
134,000.00.     The  purchasers  paid  tlie 


661 


SALE 


SALE 


662 


whole  amount  before  it  was  due,  on  an 
express  agreement  in  writing  by  the 
assignee  that  he  would  pay  them  for 
any  deficiency  that  might  be  found  to 
exist  in  the  assets  sold,  in  the  propor- 
tion of  an  estimate  made  in  pencil 
upon  the  inventary  annexed  to  the 
deed  of  sale.  It  appeared  that  one  asset 
consisted  of  1 50  shares  of  Railway  and 
Newspaper  Advertising  Co.  stock,  of 
the  par  value  of  $15,000.00  on  which 
$9,357.24  were  still  unpaid,  and  a  trans- 
fer of  this  stock  could  be  made  to  the 
purchasers  only  subject  to  the  liability 
of  paying  such  calls  as  might  be  made, 
which  liability  was  unknown  to  the 
purchasers  when  they  purchased  the 
estate,  and  they  declined  to  assume  the 
responsability. 

Although  there  was  no  warranty  sti- 
pulated at  the  time  of  the  sale,  the  as- 
signee being  unable  to  deliver  the  stock 
sold,  was  bound  to  refund  a  part  of  the 
price  in  the  proportion  that  the  value 
of  the  stock  bore  to  the  value  of  the 
whole  assets  ; — and.  in  the  absence  of 
evidence  to  the  contrary,  the  separate 
valuation  of  the  stock  marked  upon  the 
inventory  (which  valuation  had  been 
concurred  in  by  both  parties)  might  be 
taken  to  be  the  true  value  of  the  asset 
not  delivered.  Dixon  et  al.  &  Perkins. 
M.  Judgment  reversing,  8  November, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  Baby,  JJ.  Cross,  J.  dis. 
Eep.  25  J.  117.  1  Dec.  d'A.  1.  3  Leg. 
News  364. 

A  municipality  which  seizes  and  sells 
a  land  not  within  its  juri-diction,  or  for 
taxes  not  due,  is  liable  to  the  adjudica- 
taire  as  garant ;  and  the  municipal 
cqunoil  may  validly  transiger  with  the 
adjudicataire.  Bachand  &  The  Corpora- 
tion of  St.  TModore  d  Tipton,  M.  Judg- 
ment reversing,  Sep.,  1 874.  Monk,  Tas- 
chereau,  Eamsay,  Loranger,  Beaudry, 
JJ.  Monk,  Beaudry  JJ.  dis. 

L'Intimee,  appelee  a  la  substitution 
cree  par  le  testament  de  son  pere, 
reclame  par  action  petitoire,  de  I'Ap- 
pelant  un  imnieuble  faisant  partie 
des  biens  de  la  dite  substitution. 
Ij'Appelant,  dans  sa  defense,  allegue 
qu'il  a  acquis    cet    immeuble   a    une 


vente  judiciaire,  a  la  poursuite  d'un 
creancier,  preferable  a  la  substitu- 
tion, laquelle  se  trouve  en  conse- 
quence purgee  par  le  decret.  Ee- 
ponse  de  I'intimSe  que  oette  oreance 
n'etait  preferable  a  la  substitution  que 
par  I'enregistrement  tardif  du  testa- 
ment creant  la  dite  substitution,  et  que 
I'Appelant  ayant  ete  son  tuteur  ne 
pouvait  se  prevaloir  de  ce  defaut.  Au- 
cune  allegation  de  la  connaissance  du 
testament  par  I'Appelant  n'est  faite 
dans  la  dite  reponse. 

Jug6  : — Que  I'Appelant  ayant  invo- 
que,  a  I'encontre  de  I'action  petitoire, 
un  titre  bon  et  valable  a  sa  face,  I'inti- 
mee  etait  tenue  d'en  demontrer  la  nuj- 
lite  et,  qu'en  I'absence  d'allegations  et 
de  preuve  que  I'appelant,  tuteur  de 
I'intimee,  connaissait  I'existenoe  de  oe 
testament,  il  est  bien  fonde  a  en  invo- 
quer  I'enregistrement  tardif.  Moise 
Terrien  &  Lahonti.  M.  Judgment  re- 
versing, 16  Dec.  1881.  Monk,  Ramsay, 
Tessier,  Cross,  Baby  JJ.  Tessier  J.  dis. 
Eep.  2  Dec.  d'A  90. 

The  conditions  of  a  sale  set  forth  in 
the  cahier  de  charges  cannot  be  altered 
to  the  prejudice  of  the  adjudicataire 
So  where  the  adjudicataire  was  to 
retain  one-sixth  of  the  price  until  the 
opening  of  a  substitution,  he  cannot  be 
compelled  to  pay  the  sixth  before  the 
event,  or  until  it  becomes  impossible. 
Comte  &  Archambault  et  vir.  Judg- 
ment reversing, -16  June,  1876.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Eep.  8  Eev.  Leg.  102. 

§  22.  By  auction A  property  offered 

for  sale  at  an  up-set  price,  may  be  with- 
drawci  if  an  amount  equal  to  the  up-set 
price  is  not  offered  within  a  reasonable 
delay,  and  before  the  property  is  with- 
drawn. Mallette  &  Lenoir  esqu.  Judg- 
ment confirming  that  of  Sup.  Court, 
1 8  Dec.  i  876.  Monk,  Eamsay,  Sanborn, 
Tessier,  .JJ.  Chief  Justice  Dorion,  who 
sat  at  the  hearirjg  took  no  part  in  the 
judgment,  as  he  had  been  sworn  admi- 
nistrator of  the  Government  of  the 
Province  of  Quebec  in  the  interval. 

The  sale  of  land  in  lots  at  the  public 
auction  is  governed  by  the  French  law. 
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Bach  adjudication  of  a  lot  is  a  sepa- 
rate contract. 

By  the  majority  of  the  Court  (Monk, 
Eamsay  &  Tessier,  JJ .)  A  single  false 
bid  on  any  lot  sold  destroys  the  con- 
sent of  the  purchaser  of  such  lot,  and 
renders  the  sale  null  and  void,  even 
without  proof  of  fraud  and  damage. 

The  presence  of  false  bidders  who 
bid  on  some  of  the  lots  offered  does  not 
annul  the  sale  of  a  lot  on  which  there 
was  no  false  or  by-bidding,  unless  the 
purchaser  of  such  lot  alleges  and  proves 
fraud  on  the  part  of  the  vendor,  and 
damage  to  himself  by  the  enhance- 
ment of  the  price  above  the  current 
value. 

Such  by-bidding  is  a  cau^e  of  nullity 
only  where  the  purchaser  shows  that 
he  has  suffered  damage  therefrom. 
That  in  this  case  if  there  was  by-bid- 
ding on  any  of  the  lots  sold  to  the  De- 
fendant, it  caused  him  no  damage,  and 
therefore  the  sale  should  be  enforced. 

By    Eamsay,  J By-bidding    where 

extensively  practised  at  an  auction  sale 
is  a  fraudulent  breach  of  the  contract 
implied  in  a  sale  by  auction,  and  there- 
fore annuls  the  adjudications,  even  of 
lots  on  which  there  was  no  by-bidding, 
unless  the  vendor  clearly  establishes 
that  the  purchaser  was  in  no  respect 
injured  by  the  by-bidding  at  the  sale 
generally.  JeiM  et  al.  &  McNaughton. 
M.  Judgment  reformed,  22  September, 
1876.  Reported  20  J.  255. 

The  Appellant  agreed  with  Respond- 
ent that  he  should  not  bid  at  the  sale 
of  certain  property  on  which  she  had 
a  claim,  and  that  he  would  pay  Res- 
pondent the  amount.  Held,  confirming 
the  judgment  of  the  Court  below  that 
this  was  a  valid  contract.  Beaudetie  & 
Mahoney.  Q  Judgment  confirming,  6 
March,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
5.  Q.  L.  E.  165. 

It  is  not  unlawful  for  a  party  to  agree 
not  to  bid  at  the  sale  of  his  debtor's 
property,  on  condition  that  another 
creditor  will  pay  him  his  debt.  Beau- 
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dette  and  Mahoney.  Q.  Judgment  con- 
firming, 6  March,  1879.  Reported  5  0. 
L.  R.  165. 

Identity  of  articles  sold.  Burland  & 
Roberts.  M.  Judgment  confirming,  22 
March,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

§  23  Registration —  Knowledge  by 
subsequent  purchaser  that  property 
has  been,  already  sold  to  another,  whose 
deed  of  sale  is  not  registered,  does  not 
invalidate  the  second  sale.  Farmer  & 
Devlin  et  al.  M.  Judgment  confirming, 
1 4  December,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

A  vendor  of  real  estate  before  the 
Code,  may  have  the  sale  set  aside 
as  against  the  hypothecary  creditor  of 
the  purchaser,  although  the  deed  of 
sale  be  not  enregister'ed.  Hart  & 
Abbott.  Judgment  confirming  that  of 
Superior  Court,  4  Sep.  1 878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 

§  24  Of  goodwill The  sale  of  the 

good-will  of  a  pawn-broker's  businesB, 
with  an  undertaking  by  the  vendor  not 
to  act  as  a  Pawn-broker  in  a  certainj 
place,  gives  right  to  an  action  of 
damages  for  violation  of  the  stipulic: 
tion  by  the  vendor.  Moss  &  Silverman. 
Judgment  confirming  that  in  Keview, 
Sep.,  1874.  Dorion,  C.  J.,  Monk,  Tasohe- 
reau,  Ramsay,  Sanborn,  JJ. 

A  sale  by  Appellant,  a  biscuit 
manufacturer,  of  his  stock-in-trade, 
with  the  good-will  and  all  advant- 
ages pertaining  to  the  name  and  busi- 
ness of  the  vendor,  conveyed  the  ex- 
clusive right  to  use  the  name  "  Mao- 
kinnon's,  as  well  as  the  device  of  a 
boar's  head  grasping  in  its  paws  a  bone 
(which  had  been  in  use  by  Appellant 
prior  to  and  at  the  time  of  the  sale), 
on  labels  used  and  generally  in  all 
matters  connected  with  said  business, 
and,  consequently,  that  Appellant  had 
no  right  after  such  sale  to  use  said  name 
and  device  in  the  manufacture  and  sale 
of  biscuits.  MacUnnon  &  ThompM. 
M.  Judgment  confirming,  20Nov.l»»A 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
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Tessier,  Cross,  JJ.   Rep.  26  J.  321.  5 
Leg.  News  396.  3  Deo.  d'A.  12. 

A  sale  by  a  retiring  partner  to  his 
co-partner  of  the  "goodwill"  of  the 
businpss,  implies  an  obligation  on  the 
part  of  the  retiring  partner  to  abstain 
from  undue  competition  with '  the  pur- 
chaser of  the  good  will ;  and  where  the 
retiring  partner  opened  a  similar  shop 
in  the  immediate  vicinity,  and  sent 
circulars  to  the  customers  of  the  late 
firm,  and  thereby  sought  to  create  the 
impression  that  he  had  succeeded  to  the 
firm's  business,  it  was  held  that  he  had 
violated  the  obligations  imposed  by  the 
contract  of  sale  of  good-will.  Findlay  & 
McWilliam.  Judgment  reversing,  17 
June,  1875.  Dorion,  C.  J.,  Monk,  Tas 
chereau,  Ramsay,  Sanborn,  JJ.  Rep.  23 
J.  148.  9  Rev.  Leg.  642. 

Where  two  persons,  sued  jointly  on  a 
writing,  plead  together  to  the  merits, 
they  cannot  afterwards  urge  that  the 
signature  to  the  writing  is  not  the 
signature  of  both  or  of  either  of  them, 
more  especially  in  the  absence  of  an 
affidavit  denying  the  signature  as  re- 
quired by  art.  145  C.  C.  P. 

The  sale  of  the  right  to  use  an  inven- 
tion contains  a  warranty  that  the  in- 
vention is  new  and  useful. 

The  purchaser  of  such  right  is  not 
required  to  have  the  patent  set  aside 
before  he  can  recover  the  price  paid  by 
him. 

The  use  of  a  patent  for  manufactur- 
ing purposes  is  a  commercial  matter. 
B^ry  et  at.  &  Samel.  Q.  Judgment 
confirming,  6  December,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Rep.  7  Leg.  News  405.  11  Q. 
L.  R.  24. 

Dans  I'interpretation  des  articles 
2243  et  2258  C.  C,  c'est  I'article  2258 
qui  s'appUque  a  I'espeoe  actuelle. 

L'action  en  annulation  du  oontrat  de 
vente  par  Ja  fille  a  son  pere  et  es- 
tuteur,  sans  reddition  de  compte,  est 
sujette  a  la  prescription  de  16  ans  de 
meme  que  I'annulation  de  I'inventaire 


a  cause  d'informalites  ou  erreurs.   Art. 
2258  C.  C. 

A  raison  de  oette  vente  equipollent  a 
compte  et  deoharge  precede  de  I'inven- 
taire a  son  pere  et  es-tuteur  par  la 
femme  mineure  emancipee  et  son  mart 
conimuns  en  Mens,  Taction  est  pres- 
oriptible  par  dix  ans,  art.  2256  C.  C. 
Gr4goire  &  Gr6goire.  M.  Judgment 
reversing,  25  January,  1885,  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Monk,  J.  dissenting.  Rep.  12  Q.  L.  R. 
32  ;  M.  L.  R.  2.  Q.  B.  225. 

Where  wine  was  sold  by  sample  and 
accepted  by  the  buyer  without  compa- 
rison, paid  for  or  sold  again  by  him,  he 
cannot  tender  it  back  to  the  seller  after 
a  year  and  compel  him  to  return  the 
money,  owing  to  its  being  of  inferior 
quality.  There  was  no  error  in  the  con- 
tract, and  the  only  ground  on  which 
the  contract  could  be  set  aside  was 
that  the  wine  had  a  vice  redhibitoire. 
In  such  case  the  action  complained  of 
must  have  been  brought  with  "  reasona- 
ble diligenec,  according  to  the  nature  of 
the  defect,  and  the  usage  of  the  place 
where  the  sale  is  made."  1530  C.  C. 
Guest  &  Douglas.  Judgment  confirm- 
ing, 27  may,  1886.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 

A  sale  by  authority  of  justice  may 
be  set  aside  for  fraud  and  collusion, 
even  where  the  proceedings  are  in 
appearance  regular.  (589  C.  C.  P.)  But 
where  the  essentials  of  an  auction  sale 
are  wanting  the  sale  may  be  declared 
null.  So  where  there  is  only  one  bid- 
der at  an  auction  sale,  brought  there 
by  the  bailiff,  and  to  whom  all  the  arti- 
cles were  sold  d,  vil  prix,  the  principal 
article  a  piano  being  the  property  of 
the  defendant,  the  sale  of  such  article 
will  be  set  aside,  independently  of  any 
proof  of  fraud  or  collusion.  (589  C.  C.  P.) 
Nordheimer  et  al.  &  Leclaire.  M.  Judg- 
ment reversing,  21  September,  1886. 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

The  bailiff  must  sell  property  seized 
according  to  the  advertisement,  unless 
he  be  required  by  the  plaintif  to  change 
the  order  of  sale.  Cheney  &  Brunei  & 
Chauveau.     M.    Judgment   reversing, 
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27  March,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Kamsay,  Cross,  Baby,  JJ.  Baby, 
J.  diss. 

La  question  de  savoir  si  I'acheteur  a 
juste  sujet  de  craindre  d'etre  trouble  et 
pent  demander  caution  en  vertu  de 
I'art.  1535  C.  C,  est  une  matiere  dis- 
cretionnaire,  dans  laquelle  cette  Cour 
sera  peu  disposee  a  deranger  le  juge- 
ment  de  la  Cour  de  premiere  instance. 

Lorsque  la  Cour  de  premiere  instance 
a  condamne  le  vendeur  a  donner  cau- 
tion, sans  limiter  la  duree  de  tel  cau- 
tionnement,  la  Cour  d'Appelreformera 
le  jugement  a  cet  efi'et.  Biron  &  Tra- 
han.  M.  Judgment  confirming,  27  Jan., 
1885.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.  Eamsay,  J. 
dissenting.    Rep.  M.  L.  R.  I.  Q.  B.  247. 

§  25.  0/ property  of  minor.— A  sale  by 
a  minor,  emancipated  by  marriage,  to 
her  father  and  ex-tutor  (without  any 
account  being  rendered,  but  after  the 
making  of  an  inventory  of  the  commu- 
nity existing  between  her  father  and 
mother)  of  her  share  in  the  mother's 
succession,  said  sale  containing  a  valua- 
tion of  what  was  coming  to  her  fi'om 
her  tutor — should  be  considered  as 
equivalent  to  an  account  accepted  and 
discharge  granted,  and  therefore,  under 
C.  C.  2258,  which  is  applicable  to  such 
cases,  the  action  of  the  pupil  to  annul 
the  sale  is  prescribed  by  ten  years  from 
majority.  Origoire  &  Or&goire.  M. 
Judgment  reversing,  25  January,  1886. 
Monk,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Monk,  J.,  dis.  Rep.  M.  L.  R.  2  Q.  B. 
228.  9  Leg.  News  365. 

La  vente  de  meubles,  faite  par  un 
commergant,  est,  d'apres  I'art.  2260 
paragraphe  5,  C.  C.,  une  vente  commer- 
ciale  qui  peutetreprouvee  partemoins. 

L'achat  de  meubles  d'un  vendeur 
solvable  et  la  donation  d'iceux  par 
I'acheteur  a  sa  fille,  I'epouse  separee  de 
biens  du  vendeur,  en  execution  de 
I'obligation  prise  au  contrat  de  mariage 
de  celled,  sont  un  achat  et  une  dona- 
tion valables. 


Une  opposition  afin  de  distraire  a 
une  saisie,  chez  le  defendeur,  des  meu- 
bles que  son  epouse  a  ainsi  acquis,  doit 
etre  tenue  avec  depens.  Gagnon  & 
Carle.  Q.  Judgment  confirming,  7 
December,  1885.  Sir  A.  A  Dorion,  C. 
J.,  Monk,  Ramsay,  Cross,  Baby,  JJ 
Rep.  14  Rev.  Leg.  164. 

§  26.  Delivery — Appellant    sold    to 
respondents  a  quantity  of  tea  to  arrive. 
The    tea    arrived    promptly  and  was 
placed  in  a  warehouse  to  the  order  of 
respondents.    It  seems  the  tea  was  all 
in  the  warehouse  on  the  14th  October. 
On  the  afternoon  of  the   15th,  by  a  let- 
ter dated  the  14th,  respondents  notified 
the  Appellant  that  the  tea  had  arrived 
too  late,  and  that  respondents  would  not 
take  the  tea,   unless    Appellant  was 
prepared  to  alter  the  terms  of  payment. 
This  Appellant  immediately  refused  to 
do,  and  directed    the  warehouseman 
not  to  deliver  without  being  paid  in 
cash.    Respondent  without  withdraw- 
ing their  refusal  to  take  the  tea,  in 
Appellant's  absence  demanded  a  sam- 
ple, which  was   refused.  Respondents 
then  wrote  to  Appellant  to  say  that  the 
transaction   was  at  an  end,  Appellant 
having  failed  to  carry  out  his  part  of 
the  bargain.     Appellant  then  sold  the 
tea,  after  notifying  Respondents,  and 
sued  for  the  loss  by  the  second  sale. 
Held,  reversing  the  judgment  of  the 
Court  below,  that  it  was  Respondents 
who  failed  to  carry  out  the  bargain, 
that  they  never  having  withdrawn  their 
letter  of  the  15th,  Appellant  was  justi- 
fied in  directing    the   warehouseman 
not  to  deliver  without  payment  in  cash, 
and  that  Appellant  had  a  right  to  sell 
the  tea  after  notifying  Respondents,  on 
the  best  terms  he  could  get.    Oox  & 
Turner  et  al.  M.  Judgment  reversing, 
25  September,   1885.    Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  JJ. 

§  27.  Warranty.— £he  vendor  of  a 
house  is  obliged  to  warrant  the  pur- 
chaser from  loss  owing  to  the  drains 
being  in  a  bad  state,  and  not  in  accor- 
dance with  the  municipal  by-laws,  pro- 
vided such  purchaser  was  not  aware  or 
the  defect  at  the  time  of  sale.  Ibbotson 
&  Ouimet.  M.  Judgment  reversing,^! 
Dec,   1876.    Sir  A.   A.  Dorion,  C.  J-, 
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Monk,  Bamsay,  Sanborn,  Tessier,  JJ. 
Rep.  21  J.  53. 

A  vendor  who  sells  a  property  during 
the  proceedings  of  expropriation  for  a 
public  improvement  is  not  garant  of 
the  purchaser  for  the  share  of  the  cost 
of  the  improvement  with  which  the 
property  is  charged,  by  an  assessment 
roll  subsequent  to  the  date  of  the  sale. 
And  this  holds  good  even  where  the 
assessment  roll  referred  to  was  pre- 
pared under  the  authority  of  an  Act  of 
the  Legislature,  to  take  the  place  of  the 
original  assessment  roll  for  the  same 
improvement,  made  previous  to  the 
sale,  but  which  has  been  declared  null 
by  the  Courts, — there  being  nothing  in 
the  Act  to  give  a  retroactive  effect  to 
the  new  assessment  roll,  or  to  reserve 
to  the  actual  owner  of  a  property  any 
recourse  against  those  from  whom  he 
had  derived  his  title  after  the  improve- 
ment had  been  made. 

The  vendors,  by  a  clause  of  the  deed 
of  sale,  relinquished  and  waived  any 
right  to  exact  interest  on  the  unpaid 
balance  until  the  net  revenues  of  the 
company ,purchaser,should  be  sufficient 
to  pay  the  annual  liabilities  of  the  com- 
pany for  interest,  insurance,  etc.,  in 
connection  with  a  certain  loan,  after 
which  they  would  be  entitled  to  receive 
interest  to  the  extent  of  seven  per  cent, 
out  of  the  surplus  of  revenue,  according 
to  its  suflSciency  ; — Meld,  that  the  true 
meaning  of  this  stipulation  was  that 
the  purchaser  should  pay  no  interest 
on  the  balance  due,  during  the  exten- 
sion of  time  granted  for  the  payment 
of  the  balance,  unless  the  net  revenue 
of  the  properly  should  be  sufficient  to 
pay  the  charges  for  interest,  insurance, 
etc.,  not  merely  that  the  claim  for  in- 
terest should  be  postponed.  Cross  & 
The  Windsor  Co.,  M.  Judgment  revers- 
ing, 25  September,  1885.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Baby,  JJ.  Rep.  M.  L.  R.  II.  Q.  B.  8.  4 
Bee.  d'A.  280. 

§  28.  Simulated.  —  It  is  not  fraud 
for  a  father  to  purchase  the  furniture 
belonging  to  the  husband  of  his 
daughter  for  her  protection,  and  to 
leave  her  in  possession  of  it  in  the 


common  habitation  of  the  family,  and 
a  purchase  of  this  sort  gives  rise  to  no 
presumption  of  simulation.  Johnston 
&  Scott.  M.  Judgment  confirming,  20 
September,  1882.  Monk,  Ramsay,  Tes- 
sier, Cross,  Baby,  JJ. 

L'Intime  qui  a  achete  une  terre  de 
son  beau-frdre  Scott,  a  la  charge  de 
payer  les  dettes  de  celui-ci,  I'a  fait  dans 
le  but  de  venir  en  aide  a  Scott,  et  que 
cette  transaction  n'est  nuUement  enta- 
chee  de  dol.  Blouin  &  Brunelle.  M. 
Judgment  confirming,  20  Nov.,  1882. 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Rep.  3  Dec.  d'A.  58. 

Nullity  of  deed Hypothec.  —  L'an- 

nulation  d'une  vente  ou  donation  d'un 
immeuble,  pour  cause  de  fraude,  n'at- 
teint  pas  I'hypotheque  consentie  a  un 
tiers  de  bonne  foi,  lorsque  I'emprunteur 
possede  le  dit  immeuble  en  vertu  de 
titres  parfaits  a  leur  face  etn'indiquant 
aucun  signe  apparent  de  nullite.  Nor- 
mandin  et  les  Beligieuses  Carm4lites 
d' Hochelaga.  M.  Judgment  confirming 
21  Dec,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay.  Tessier,  Cross,  Baby,  JJ.  Rep. 
3  Dec.  d'A.  329. 

§  29.  By  Agent One  Henry  Aylmer, 

junr.,  having  been  authorizea  by  power 
of  attorney  to  sell  a  mill  and  several 
lots  of  land  belonging  to  the  Respond- 
ent, sold  the  whole  to  Appellant  in 
payment  of  his  own  debts.  The  present 
action  was  instituted  by  Respondent 
to  have  that  sale  set  aside. 

Held: — That,  although  Henry  Ayl- 
mer, junr.,  was  authorized  to  sell  Res- 
pondent's property,  he  could  not  do  so 
to  pay  his  own  debts,  and  that  the  sale 
to  the  Appellant  was  properly  set  aside. 
Maker  h  Aylmer.  M.  Judgment  con- 
firming, 21  Dec,  1880.  bir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  1  Dec.  d'A.  106. 

A  party  employed  as  agent  to  sell 
property  cannot  accept  in  payment  his 
own  indebtedness,  and  a  sale  for  the 
consideration  of  the  release  of  his  own 
liability  will  be  set  aside  as  fraudulent. 
Maker  &  Aylmer.  M.  Judgment,  21 
December,  1880.  Sir  A.  A.  Dorion,  (J.  J., 
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Monk,  Eamsay,  Cross,  Baby,  JJ.  Eep. 
1  Deo.  d'A.  106. 

A  principal  who  agrees  to  pay  a  com- 
mission to  an  agent  for  the  sale  of  his 
manufactured  goods,  stipulating  at  the 
same  time  that  the  agent  shall  cease  to 
manufacture  the  same  article  as  he  had 
previously  done,  and  who  secretly  un- 
dersells his  agents,  cannot  complain 
that  the  agent  has  not  used  due  dili- 
gence, and  therefore  that  he  can  refuse 
to  pay  him  his  commission  on  the 
goods  the  agent  did  sell.  The  Joseph 
Sail  Manufacturing  Co.  &  McDougall. 
M.  Judgment  confirming,  June,  1874. 
Taschereau,  Eamsay,  ISanborn,  Loran- 
ger,  JJ. 

A  general  agent  authorized  to  pur- 
chase goods  for  his  principal,  binds  his 
principal  for  the  price,  although  the 
agent  may  have  been  in  funds  to  pay 
for  these.  Poulin  &  Williams.  Judg- 
ment confirming  that  of  Sup.  Ct.,  15 
June,  J  877.  Dorion  C.  J.,  Monk,  Eamsay, 
Sanborn,  Tessier,  JJ. 

The  principal  who  profits  by  a  pur- 
chas-e  made  for  his  account  by  his  agent, 
or  clerk,  is  liable  to  the  vendor,  ulthough 
at  the  time  of  the  sale  the  vendor  was 
ignorant  of  the  fact  that  the  agent  was 
not  the  principal.  Cdi4  &  Paquet.  Q. 
Judgment  confirming,  7  September, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Eamsay,  Sanborn,  JJ.  Read  &  Birks,  2 
L.  C.  J.  161.  Ducasse  &  Beaugil,  13  L. 
C.  E.  13. 

An  agent  purchased  cattle  as  for 
himself,  the  owner  not  knowing  he  was 
transacting  with  an  agent.  The  osten- 
sible purchaser  could  not  pay,  and  the 
vendor  learned  he  was  the  buyer  for 
Appellant,  that  he  had  no  business  of 
his  own  except  that  of  a  buyer  for  Ap- 
pellant, and  that  Appellant  got  the 
cattle  and  only  settled  with  the  ostensi- 
ble purchaser  by  an  account,  which 
appeared  to  be  that  which  might  pass 
between  a  principle  and  agent,  and 
which  Appellant  did  not  produce.  Held, 
that  the  seller  of  the  cattie  had  no 
recource  against  the  Appellant.  Q. 
Judgment  reversing,  6  Dec,  1884.  Sir 
A.  A.  Dorion,  C.  J.,  Eamsay,  Tessier, 
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Cross,  Baby,  JJ.  Eamsay,  Baby,  JJ. 
dissenting  thought  the  course  of  busi- 
ness, between  the  ostensible  purchaser 
and  Appellant  to  which  this  transac- 
tion was  not  an  exception,  was  that 
between  a  principal  and  agent,  that 
McShane  got  the  cattle  directiyand 
had  not  proved  he  paid  for  them. 

The  power  of  an  agent  to  sell  on 
commission  may  be  revoked  at  any 
time,  subject  to  the  rights  of  the  agent. 
Dillon  et  al.  &  Borihwick.  Judgment 
confirming  that  of  Superior  Court,  15 
June,  1880.  Dorion,  C.  J.,  Monk,  Eam- 
say, Tessier,  Cross,  JJ. 

Where  the  power  of  an  agent  is  re- 
voked before  delivery,  a  sale  begun 
cannot  be  completed  by  the  agent,  un-' 
less  there  has  been  an  acceptance  by 
the  purchaser  which  binds  him.  Lynn 
&  Niven.  M.  Judgment  reversing,  June, 
1874.  Taschereau,  Eamsay,  Sanborn, 
Loranger,  JJ. 


be  re- 


The  power  of  the  agent  may  b( 
voked  at  any  time  by  the  principal. 

The  agent  who  alleges  a  sale  cannot 
prove  it  without  a  memorandum  in 
writing.  Lynn  &  Cochrane  et  al.  Judg- 
ment reversing,  those  of  the  Superior 
Court  and  Court  of  Review,  June,  1874. 
Taschereau,  Eamsay,  Sanborn,  Loran- 
ger, JJ. 

§  30.   Possession A  purchaser  by 

licitation  cannot  take  posses^ion  of  the 
property  purchased,  but  must  demand'4 
possession  by  lawful  process.  Eui& 
Millette  et  al.  M.  Judgment  confirming, 
21  December,  1877.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Eep.  9  Eev. 
Leg.  56. 

SALVAGE.  —  A  steamship  carrying 
passengers  and  a  valuable  cargo,  from 
Liverpool  to  Montreal,  having  lost  her 
screw,  and  having  been  six  days  under 
sail,was  in  the  Gulf  of  St  Lawrence  near  a 
dangerous  coast,  and  exposed  to  peril' 

An  agreement  made  by  the  captain 
to  pay  £800  sterling  for  towage  into 
Gaspe  Harbor  (a  distance  of  about  50 
miles)  should  be  enforced,  seeing  that 
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the  service  might  properly  be  treated 
as  salvage,  and  as  such  was  worth  at 
least  the  sum  fixed  by  the  agreement. 
Stewart  &  Brewis  M.  Judgment  con- 
firming, 20  June,  1884.  Sir  A.  A.  Do- 
rion,  0.  J.,  Monk,  Ramsay,  Tessier, 
Baby,  JJ.  Rep.  26  J.  14.  4  Leg.  News 
203.  1  Dec.  d'A.  319. 

SCHOOL  COMMISSIONERS.  — IZZe^aZ 

election A  school  commissioner  ille- 
gally elected  may  abandon  the  office, 
and  he  is  not  obliged  to  wait  till  he  is 
sued.  Such  resignation  for  an  illegal 
election  renders  the  office  vacant  and 
the  Lieutenant  Governor  can  appoint. 
Lalibert^  &  Reed.  Q.  Judgment  ren- 
dered at  Montreal,  20  June,  1876,  re- 
versing. Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  Sicotte,  JJ. 

A  school  commissioner  is  not  a  mu- 
nicipal officer  within  the  meaning  of 
Art.  1033  C.  C.  P.  Sauv4  &  Boileau. 
M.  Judgment,  24  January,  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  J  J.  Rep.  5  Leg.  News  134. 

Election It  is  necessary  that  five 

electors  should  demand  a  poll,  in  the 
case  of  the  election  of  a  school  commis- 
sioner. 

Where  an  election  of  school  commis- 
sioner has  been  held  under  circum- 
stances which  are  unusual  and  which 
lead  the  Court  to  believe  that  there 
has  been  a  surprise  of  the  electors,  and 
that  they  have  been  debarred  from 
exercising  their  right  to  vote,  the  elec- 
tion will  be  annulled.  Sauv6  &  Boileau. 
M.  Judgment  reversing,  20  September, 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  J  J.  Rep.  6  Leg. 
News  257. 

Fabrique  School Quo  Warranto 

A  building  erected  by  the  voluntary 
subscription  of  inhabitants  of  the  parish 
ofBeauport,  but  on  the  ground  and 
with  the  permission  of  the  Fabrique, 
and  used  as  the  school-house  of  the 
parish,  and  since  1847  in  possession  of 
the  school-commissioners  as  school- 
house  of  the  first  arrondissement,  still 
remains  the  property  of  the  Fabrique. 
22 


An  agreement  made  between  the 
school  commissioners  and  cur4,  acting 
in  the  name,  but  without  the  express 
authorization  of  the  Fabrique,  who 
nevertheless  acquiesce  therein,  stipul- 
ating that  the  school-house  in  question 
belongs  to  the  Fabrique,  that  its  occu- 
pation by  the  commissioners  is  worth 
|60,  per  annum,  and  that  the  com- 
missioners will  only  have  the  right  to 
engage  one  teacher  chosen  by  the  cur^, 
is  valid  in  so  far  as  to  entitle  the  cur^ 
and  marguillier  en  charge  to  be  school- 
commissioners,  and  that  the  last  clause, 
although  invalid  as  contrary  to  public 
order,  does  not  annul  the  entire  con- 
tract, but  must  be  treated  as  unwritten. 

In  parishes  where  there  are  no 
schools  belonging  to  the  Fabrique,  it  is 
permissible  for  the  Fabrique,  with  the 
consent  of  the  school-commissioners,  to 
contribute  f60  to  the  funds  of  the 
latter,  and  that  by  so  doing  the  cur£ 
and  church  warden  in  office  become 
ipso  facto  school-cOmmissioners.  Ville- 
neuve  &  Charesi.  Q.  Judgment  con- 
firming, 3  March,  1881.  Sir  A.  A.  Do- 
rion. C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
JJ.  Rep.  8  Q.  L.  R.  230, 1  Dec.  d'A.  235. 

En  1872  et  1873,  les  Commissaires 
d'Bcoles  de  la  paroisse  de  Laprairie  ont 
fait  construire  une  maison  d'ecole  su- 
perieui-e  et  preleve  sur  les  contri- 
buables  une  somme  de  $3,000.  Cette 
somme  n'ayant  pas  suffi  pour  defrayer 
le  cout  de  la  batisse,  les  Appelants, 
avec  I'autorisation  du  Surintendant  de 
I'Education,  ont  impose  une  taxe  addi- 
tionnelle  de  30  cents  par  $100,  se  mon- 
tant  en  tout  a  une  autre  somme  de 
$3,000. 

Jug^ : — Que  les  Commissaires  n'ayant 
le  droit  de  prelever  qu'une  somme  de 
$3,000  pour  la  construction  d'une  ecole 
modele,  cette  seconde  taxe  de  $3,000 
etait  illegale  et  ultrd,  vires  Les  Com- 
missaires d'Ecoles  du  village  de  La- 
prairie &  Brosseau  et  al.  M.  Judgment 
confirming,  24  September,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Rep.  4  Dec.  d?A.  42. 

-  An  action  by  the  Superintendant  of 
Education  does  not  lie  under  s.  22  of 
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40  Vict.,  o.  22  (Q.)  against  the  secretary- 
'  treasurer  of  a  school  municipality  after 
he  has  rendered  his  account  and  the 
account  has  been  approved  at  a  regular 
meeting  of  the  rate  payers  and  also  by 
the  trustees. 

Even  supposing  that  the  action  by  the 
Superintendant  in  this  case  could  be 
regarded  as  an  action  instituted  under 
sect.  36  of  the  above  mentioned  act  and 
sect.  19  of  41  Vict.,  c.  6,  the  action 
would  not  lie  until  after  the  trustees 
had  been  put  in  default  to  bring  such 
action,  and  had  refused  or  neglected  to 
do  so.  Ouimet  &  Normandin.  M.  Judg- 
ment confirming,  19  November,  1884. 
Sir  A.  A,  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  JJ.  Rep.  M.  L.  R.  I.  Q.  B. 
107;  8  Leg.  News  11. 

A  statute  (41  Vic,  c.  6  Q.)  subjecting 
the  difficulties  between  School  Com- 
missioners and  their  Secretary-Trea- 
surer to  an  arbitrary  adjustment  by 
the  Suoerintendant,  is  retroactive  and 
will  bind  a  Secretary-Treasurer  whose 
functions  have  ceased  before  the  pass- 
ing of  the  statute  in  question.  The 
presence  of  the  Commissioners  is  not 
necessary  at  the  examination  of  the 
accounts.  Pineau  &  Rimouski.  Q.  Judg- 
ment confirming,  7  May,  1884.  Monk, 
Ramsay,  Cross,  JBaby,  JJ.  Ramsay,  J. 
dissenting,  thinks  an  act  of  the  sort  is 
not  an  act  of  procedure,  and  therefore 
is  not  presumed  to  have  a  retroactive 
effect;  and  that  the  commissioners 
must  be  present  or  regularly  sum- 
moned. 

The  examination  of  the  accounts  of 
a  Secretary  Treasurer,  in  case  of  diffi 
culties  between  him  and  the  Commis- 
sioners, at  a  meeting  irregularly  con- 
voked, and  where  only  two  of  the  Com- 
missioners are  present,  is  equivalent  to 
an  examination  "  in  presence  of  the 
commissioners  in  regular  meeting  as- 
sembled and  of  the  secretary  treasurer 
duly  summoned  to  appear  at  the  said 
examination "  etc.,  41  Vic,  c  6,  sect. 
16.  Les  Commissaires  cPEcoles  de  Hi- 
mouslci  &  Orondin.  Q.  Judgment  rev- 
ersing, 7  May,  1884.  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Ramsay,  J.  dissenting. 


Par  la  loi  de  I'instruction  publique 
de  cette  province,  les  recours  des  com- 
missaires d'ecole  contre  un  Secrgtaire- 
Tresorier  en  charge,  ou  sorti  de  charge, 
sont  definis  et  limites   aux  cas  prevus 
par  la  section  36  du  statut  de  Quebec, 
40  Vict ,  ch.  22  et  par  les  sections  16  et 
19  du  statut  de  Quebec,  41  Vict.,  eh.  6, 
que  la  dite  section  ]  6  de  I'acte  en  der- 
nier lieu  mentionne  permet  le  recours 
par  voie  d'arbitrage   devant  le  Surin- 
tendant,    auquel   toute  juridiction  est 
donnee  en  la  matiere,  et  que  les  autres 
dispositions  n'admettent  Faction  civil 
devant  les   tribunaux  que  sur  I'initia- 
tive  du  surintendant  qui  peut  la  porter 
lui-meme,  apres  avoir  mis  les  commis- 
saires d'ecole  en  demeure  d'exeroer  oe 
recours  eux-memes,  et,  a   leur  defaut 
de  le  faire,  apres  telle  mise  en  demeu- 
re ;  et  que  les  commissaires  d'ecole  qui 
n'ont  pas  ete   mis   en  demeure  par  le 
surintendant,    de    porter    une   action 
contre  un  secretaire-tresorier  sortant 
de  charge  sont  incompetents  pour  se 
porter  demandeurs  dans  une  telle  ins- 
tance.    Commissaires    d'Ecole  de  Ka- 
mouraska  &  Langlois.    Q.  Judgment 
confirming,  7  December,   1885.   Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross,    ■ 
Baby,  JJ.  Rep.  II  Q.  L.  R.  379,  14Bev. 
Leg.  145. 

The  secretary  treasurer  of  school 
commissioners  being  unable  to  cash  a 
a.  government's  cheque  given  to  him 
for  school  purposes,  handed  it  to  the 
chairman  of  the  commissioners  to  be 
cashed.  The  money  was  lost  by  the 
chairman  or  stolen  from  him.  Held, 
that  the  secretary  treasurer  was  not 
liable  for  the  amount,  as  he  had  taken 
reasonable  care  of  the  cheque  and  was 
in  no  way  in  fault.  Ouimet  &  VenilU. 
Q.  Judgment  confirming,  4  Dec,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  Rep.  7  Q.  L.  R.  34,  J  Deo, 
d'A.  66. 

SCHOOL  TAXES In  a  suit  between 

rate  payers  and  school  Commissioners, 
the  fact  that  the  rate  payers  are  dis- 
sentients and  the  organization  of  a  cor- 
poration of  dissentient  school  trustees 
may  be  proved  by  verbal  testimony, 
where  it  is  evident  by  receipts  for 
school  taxes  granted  by  such  dissen- 
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tient  corporation  in  favor  of  such  rate 
payers,  during  a  series  of  years,  and  by 
other  circumstances,  that  such  a  cor- 
poration has  de  facto  existed,  and 
claimed  payment  of  school  taxes  in 
that  capacity  during  many  years.  The 
School  Commissioners  of  Boxion  & 
Boston  et  al.  M.  Judgment  confirming, 
17  December,  1879.  Reported  24  Jurist 
122.  3  Leg.  News  iO. 

SCIRE  FACIAS.  —  It  is  only  under 
and  by  virtue  of  a  writ  of  scire  facias, 
that  letters  patent  by  the  Crown 
making  a  concession  of  lands  can  be 
set  aside.  Pacaud  &  Rickaby .  Q.  Judg- 
ment confirming,  7  Sep.,  1875.  Rep.  1 
Q.  L.  R.  245. 

SEA. — Where  the  master  of  a  ship  con- 
tends that  the  destruction  of  cargo  was 
due  to  the  perils  of  the  sea  he  must 
prove  it,  or  he  will  be  held  liable  in  dam- 
ages for  the  loss.  Hearle  &  James etal.  M. 
Judgment  reversing,  December,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

SEAMEN'S  ACT,    1873   (CANADA).— 

Le  Juge  des  Sessions  de  la  Paix  a  ju- 
ridiction  sommaire  contre  ceux  qui 
commettent  I'oflfense  de  monter,  Slant 
arm4s,  sans  permission  et  illegalement, 
sur  un  navire  dans  le  port  de  Quebec, 
en  vertu  de  I'acte  de  1873,  36  Vict., 
chap.  129,  sect.  86. 

Dans  I'espece  actuelle,  le  href  de 
prohibition  ayant  ete  refuse  par  un 
juge  de  la  Cour  Superieure,  il  n'y  a  pas 
lieu,  par  un  appel  a  cettej  Cour,  de  re. 
viser  cet  ordre. 

Le  requerant  n'a  pas  montre,  par  des 
affidavits  suffisants,  les  circonstances 
qui  lui  donnent  lieu  de  se  plaindre  de 
la  sentence  et  d'aucune  detention  en 
vertu  de  cette|sentence,  et  que  I'aflfida- 
vit  en  termes  generaux  du  procureur 
ad  litem  du  requerant  ne  suflBt  pas. 
Clarke  &  Chauveau  et  al.  Q.  Judgment 
confirming,  8  February,  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  The  Chief  Justice  and  Ram- 
say, J.  dis.  8  Q.  L.  R.  98.  This  report 
gives  no  fair  idea  of  the  issues  involved 
in  this  appeal.  The  case  is  fully  report- 


ed, 2  Dec.  d'A.  226,  and  the  opinions 
in  dissent  are  to  be  found  5  Leg.  News 
74,  85.  U  R.  Leg.  228. 

SECONDES  NOCES — Under  Art.  279 
C.  de  Paris,  the  share  of  the  wife  in  the 
conqueis  of  the  community,  existing 
under  a  former  marriage,  if  there  be 
issue  of  such  marriage  surviving,  do  not 
fall  into  the  community  under  a  second 
marriage,  and  consequently  the  testa- 
mentary bequest  to  the  second  or  later 
husband  of  all  the  wife's  share  of  the 
second  community  does  not  convey  to 
the  said  husband  any  share  of  such 
conquets.  Pilon  &  Brunei  et  al.  M. 
Judgment  confirming,  27  May,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ. 

A  tripartite  community  of  property 
is  dissolved  by  the  death  of  the  second 
wife,  if  she  dies  without  leaving  any  mi- 
nor children,  and  the  third  share,  of 
the  second  wife  in  an  immoveable,  pur- 
chased during  the  existence  of  such 
tripartite  community,  is  apropre  of  the 
issue  of  such  second  marriage. 

That  the  surviving  husband  has  no 
right  to  alienate  the  third  share  of  such 
immoveable  after  the  death  of  the  se- 
cond wife,  and  the  purchaser  of  the 
rights  of  the  issue  of  the  marriage,  of 
age  at  the  time  of  her  mother's  death, 
has  a  right  to  bring  his  action  of  par- 
tage  of  said  immoveable.  Francceur  & 
Mathieu.  M.  Judgment  reversing,  22 
December,  1876.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  Tessier,  JJ.  Rep.  21 
J.  288,  8  Rev.  Leg.  665. 

SECRETARY  TREASURER.— The  Se- 
cretary Treasurer  of  a  building  Society 
who  has  left  the  service  of  the  Society 
and  handed  over  all  his  books  and  vou- 
chers to  the  Society  is  entitled  to  a 
judgment  discharging  his  security,  and 
to  radiate  the  hypothec  on  his  property 
given  as  security  for  his  faithful  admi- 
nistration, within  a  delay  fixed  by  the 
Court,  and  in  default  of  giving  such 
deed  the  judgment  to  stand  therefore. 
La  Soci4U  Permanente  de  Construction 
&  Longtin.  Judgment  confirming,  22 
June,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
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SECRETION. — Secreting  the  books  of 
an  estate  will  not  warrant  an  attach- 
ment. Dallemore  &  Brooke.  M.  Judg- 
ment confirming,  15  September,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Eam- 
say,  Sanborn,  JJ.  Eep.  6  Rev.  Leg.  657. 

The  Appellant  gave  the  Bank  corn 
for  advances,  by  transferring  the  Bill 
of  Lading  under  a  special  receipt  by 
which  the  Bank  was  to  be  paid  out  of 
the  proceeds.  The  Appellant's  firm  sold 
the  corn  and  appropriated  the  money 
to  pay  another  creditor. 

The  petitioner  contended  that  the 
corn  was  not  that  of  himself  or  of  his 
firm — that  if  it  was  they  had  dealt  with 
it  as  the  Bank  directed,  and  that  he 
had  personally  no  part  in  the  fraud,  if 
any,  and  that  at  most  the  payment  was 
merely  a  preference  not  secreting. 

The  capias  was  maintained.  The  corn 
was  sold  as  the  property  of  Petitioner's 
firm,  and  the  proceeds  were  funds  in 
their  hands  destined  to  the  payment  of 
the  Bank.  The  payment  to  another  was 
a  fraudulent  secreting  of  this  money, 
and  they  are  liable  for  it  as  for  any 
other  funds  in  their  hands.  Their  excuse 
is  virtually,  this  is  not  secreting,  it  is 
an  offense  under  the  larceny  act.  It  is 
therefore  more  than  a  mere  preference. 
Brown  &  The  Canadian  Bank  of  Com- 
merce. M.  Judgment  confirming,  27 
January.  1876.  Dorion,  C.  J.,  Eamsay, 
Sanborn,  Tessier,  JJ. 

A  payment  made  in  the  ordinary 
course  of  business,  although  it  may  be 
in  some  sense  a  preferential  payment, 
does  not  justify  a  capias,  but  a  prefer- 
ential payment  may  be  of  such  a  char- 
acter as  to  amount  to  a  secreting,  and 
to  justify  a  capias.  Ferlund  &  Nield, 
Q.  Judgment  confirming,  3  September, 
1877.    Dorion,   C.  J.,    Monk,   Bamsay, 


A  fraudulent  preference,  by  which 
assets  which  should  be  available  to  the 
creditors  generally,  are  given  to  one  or 
more  is  equivalent  to  secreting.  Oalt 
et  al.  &  Dussault.  M.  Judgment  revers- 
ing, 1  Oct.,  1881.  Sir  A.  A.  Dorion,  C.  J., 


Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk, 
Cross,  JJ.,  dis.  Rep.  4  Leg.  News  321. 

An  insolvent  debtor,  who  without 
fraud,  sells  his  property  to  a  minor  with 
long  credit,  without  consulting  his  cre- 
ditors is  not  liable  to  be  arrested  on 
capias.  Beaudetie  &  Audette.  Q.  Judg- 
ment connrming,  7  June,  1878,  Dorion, 
Monk,  Ramsay,  Tessier,  Cross,  JJ, 
Monk,  J.,  dis.  Rep.  8  Rev.  Leg.  581. 

A  capias  against  an  insolvent  may  be 
maintained  for  secreting  his  property, 
and  this  charge  will  be  sustained  by 
evidence  to  show  that  large  sums,  suffi- 
cient to  account  for  the  insolvency, 
have  been  made  wit^i  and  not  account- 
ed for.  Downey  &  Winning,  et  al.  M. 
Judgment  confirming,  March,  1875, 
Dorion,  C.  J.,  Monk,  Taschereau,  Eam- 
say, Sanborn,  JJ. 

SECURITY  BOND.— Where  a  party 
became  surety  for  an  agent  engaged 
under  certain  conditions,  and  the  agent 
got  behind  in  his  accounts,  and  the  em- 
ployer (an  insurance  company)  made 
a  new  arrangement  with  him,  part  of 
which  was  to  cancel  the  amountagainst 
him,  and  to  engage  him  on  conditions  : 
difterent  from  those  of  the  former 
agreement,  the  surety  is  dischargedtf 
his  liability.  The  ^tna  Life  Insurance 
Co.  &  Rooklidge,  M.  Judgment  con- 
firming, 14  December,  1877.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Reported  I  Leg.  News  29. 

SECURITY— C%ose  jugie.—ls  jiige- 
ment  rendu  sans  fraude  centre  le  debi- 
teur  principal,  est  chose  jugee  centre 
la  caution. 

La  caution  a  qui  les  poursuites  oontre 
le  debiteur  principal  n'ont  pas  et6  d^- 
noncees,  n'est,  comme  le  garant,  res- 
ponsable  que  des  frais  de  I'exploit  on- 
ginaire  jusqu'au  rapport  de  Taction  in- 
clusivement,  et  non  des  frais  subse- 
quents.  Lamy  &  Drapeau,  Q.  Judgment 
reversing,  7  March,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Bamsay,  Cross, 
Baby,  JJ.  Rep.  7  Q.  L.  B.  383.  1  Dec 
d'A.  237. 

Variation  from  terms  of  letter  of 
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guarantee A  letter  of  guarantee  by 

an  agent  of  a  tanner,  to  the  effect  that, 
in  consideration  of  the  party  to  whom 
the  letter  is  addressed  endorsing  a 
note  for  $2,000.00  in  favor  of  the  tanner 
he  will  retain  in  his  hands  the  surplus 
funds,  to  the  extent  of  $2,000.00  arising 
from  the  sales  of  sole  leather,  then 
coming  in  for  sale  and  in  process  of 
manufacture,  is  binding  on  such  agent 
personally,  without  special  acceptance, 
and  is  also  so  binding  notwithstanding 
that  the  note  so  endorsed  should  be 
tor  $22,000.00  instead  of  $2,000.00. 
Beattie  Workman,  M.  Judgment  con- 
firming, 14  June,  1879.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Kamsay,  Tessier,  Cross, 
JJ.  Reported  14  Jurist  15.  2  Leg.  News 
212. 

SECURITY  FOR  APPEAL.  —  Le  cau- 
tionnement  fourni  pour  appeler  d'un 
jugement  de  la  Cour  Superieure  est  ir- 
regulier,  s'il  n'a  ete  precede  d'un  avis 
a  la  partie,  et  que,  dans  ce  cas  I'appel 
doit  etre  renvoye.  Dorion  &  Dorion. 
M.  Judgment  27  Sep.,  1883.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Rep.  3  Dec.  d'A.  387. 

Security  in  appeal  from  a  judgment 
in  the  Insolvent  Court  must  be  put  in 
within  eight  days,  and  where  the  writ 
has  issued  without  the  security  being 
so  put  in,  the  appeal  will  be  dismissed 
on  motion.  Gibson  &  McArthnr,  M. 
20  June  1877. 

Where  there  is  a  motion  to  dismiss 
appeal,  on  one  of  the  sureties  having 
become  insolvent,  delay  will  be  granted 
Appellant  to  put  in  another  surety. 
Kane  &  McLean.  Q.  Judgment  4  De- 
cember, 1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

The  Appellant  deposited  bonds  of 
the  City  of  Montreal  as  security  for  an 
appeal  by  the  Corporation  of  that  City 
to  the  Privy  Council.  These  bonds  were 
held  to  be  an  insuflBcient  security  for 
the  Corporation,  and  the  delay  was  pro- 
longed to  put  in  security  till  the  4th. 
In  Chambers,  Monk,  J.  2  Nov.,  1876. 
On  the  4th  the  Corporation  deposited 
$1000  as  security,  but  it  appearing  that 


this  sum  was  insufficient,  they   subse- 
quently deposited  $800  additional. 

Respondent  then  moved  to  be  allow- 
ed to  execute  his  judgment,  on  the 
ground  that  the  failure  of  appellant  to 
put  in  security  within  the  delay  of  six 
weeks  first  allowed,  the  respondent  had 
acquired  an  absolute  right  to  execute 
his  judgment.  The  Mayor  &c.  of  Mont- 
real &  Hubert.  M.  Judgment,  6  March, 
1877. 

A  security  bond  in  appeal  from  the 
Circuit  Court  may  be  amended  by  sup- 
plying the  description  of  the  real  estate 
on  which  the  security  justify,  and 
which  had  been  omitted  in  the  bond; 
The  Montreal  Cotton  Co.  &  the  Corpor- 
ation of  the  Town  Salaberry  of  Valley- 
field.  M.  Judgment,  Appellant  allowed 
to  amend  bond,  16  September,  1879. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier.  JJ.  Rep.  24  J.  159,  2  Leg.  News 
238,  9  R.  Leg.  551. 

A  party  obtaining  leave  to  appeal 
from  an  interlocutory  judgment,  forfeits 
such  right  if  the  security  by  law  re- 
quired be  not  given  withm  the  delay 
fixed  by  the  Court.  Buneau  &  McCaf- 
frey, Q.  Judgment  reversing,  8  June, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  7  Q.  L. 
R.  364.  1  Dec.  d'A.  313,  11  R.  Leg.  253. 

SECURITY  FOR  COSTS.  —  When  se- 
curity for  costs  is  given  by  one  person 
the  description  of  the  real  estate  of  the 
surety  should  be  given.  Dawson  & 
Desfosses.  Q.  Judgment  in  favour  the 
party  moving,  the  appellant,  2  Sept. 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ.  Rep.  1 .  Q.  L.  R. 
121. 

Under  sect.  42  Ins.  Act  1869,  security 
for  costs  is  not  due  because  of  the  in- 
solvency of  the  husband  of  Plaintiff,  he 
being  only  a  party  to  the  action  to 
authorize  his  wife .  Bar  the  &  Moreau 
&  vir.  Q.  Judgment  confirming,  5  June, 
1875.  Dorion,  C.J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  J  J. 

SECURITY  FOR  INJUNCTION.—Where 

the  terms  of  the  Statute  have  not  been 
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substantially  followed  in  putting  in 
security,  the  injunction  will  be  quashed 
on  exception  d  la  forme.  Dohie  &  Gor- 
don et  al.  M.  Judgment  confirming, 
14  December,  1878.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ. 

SEDUCTION.— The  mother  of  an  illegi- 
timate child  may  sue  for  the  expenses 
of  seduction  for  aliments  fol"  the  child, 
and  en  declaration  de  paterniU.  Kings- 
borough  &  Pound.  Q.  Judgment  con- 
firming, 5  March,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  J  J.  Rep.  4  Q.  L.  R.  11,  1  Leg. 
News  115. 

SEIGNIORIAL  CADASTRE.— The  laws 
abolishing  the  seigniorial  tenure  did 
not  require  the  seignior  to  have  in 
scribed  in  the  cadastre  all  rents  due  to 
him  on  lands,  but  only  those  of  a 
seigniorial  character.  Hart  et  al.  & 
Trudel.  Q.  Judgment  reversing,  5  Dec, 
1874.  Monk,  Taschereau,  Ramsay,  San- 
born, Bosse,  JJ. 

SEIGNIORIAL  DUES— An  immoveable 
acquired  by  the  Crown  for  a  public  use 
becomes  re  united  to  the  Crown  domain, 
and  its  exchange  by  government  for 
another  property  did  not  revive  the 
seigniorial  rights  over  it,  nor  gives  rise 
to  indemnity  for  commutation  under 
the  act  arranging  for  the  commutation 
dues  in  the  fief  St.  Augustin.  Chap.  41 
C.  S.  L.  C.  Middlemiss  et  les  Religieuses 
de  St.  Joseph.  M.  Judgment  reversing, 
22  December,  1877.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Reported  1 
Leg.  News  51. 

The  advantages  accruing  by  the 
commutation  of  the  seigniorial  tenure 
are  acquired  by  the  actual  owners  of 
the  property,  and  cannot  be  claimed 
by  their  predecessors.  Mongenais  & 
Rochon.  M.  Judgment  reversing,  18 
December,  1876.  Monk,  Ramsay,  San- 
born, Tessier,  JJ.  Reported  7  Rev.  Leg. 
674. 

SEIGNIORIAL  INDEMNITY.— The  de- 
lay prescribed  by  chap.  40  C.  S.  L.  C, 
sect.  41,  for  the  production  of  hypothec- 
ary oppositions,  where  the  money  is 
stUl  in  the  hands  of  government,  is  no 


answer  in  the  mouth  of  the  represent- 
ative of  the  personal  debtor  to  a  claim 
on  the  fund.  Hart  et  al.  &  David  et  al. 
Q.  Judgment  confirming,  7  June,  1878. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Reported  4  Q.  L.  R.  88. 

The  failure  to  produce  within  the  six 
months  of  closing  the  cadastre  of  a 
seigniory  the  opposition  required  by 
sections  40  and  41  of  the  Seigniorial 
Act,  is  fatal,  and  third  parties  may  take 
advantage  of  it.  Panet  &  Boisseau  et 
al.  Q.  Judgment  reversing,  8  September, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Routhier,  JJ.  Rep.  5 
Q.  L.  R.  377,  10  Rev.  Leg.  163. 

SEIZURE.— The  seizing  bailiff  in  a 
first  seizure  has  a  right  to  intervene  in 
a  subsequent  seizure  to  protect  the 
rights  of  the  first  seizure.  Graham  & 
Lepailleur.  M.  Judgment  confirming, 
14  December,  187».  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

Seizure,  under  a  writofrevendication 
ordering  the  attachment  of  timber  in 
District  of  Arthabaska,  by  which  logs 
in  the  District  of  St.  Francis  were 
attached,  will  be  set  aside  so  far  as 
regards  the  logs  so  seized  in  the  Dis- 
trict of  St.  Francis.  Baby  &  Nadeau.  Q. 
8  March,  1875.  Dorion,  C.  J.,  Mpnk, 
Taschereau,  Ramsay,  Sanborn,  JJ.  San- 
born, J.  dis. 

SEPARATION  DE  CORPS.— Services.-  "i 
RhSaume  &  Massie.  M.  Judgment  con- 
firming, 27  May,  1882.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Kamsay,  J.,  dissenting.  Rep.  5  Leg. 
News  298. 

SEPARATION     DE    CORPS    ET    DE 

BIENS.— Where  a  motion  to  amend  the 
declaration  in  the  case  is  of  such  a. 
nature  as  materially  to  alter  the  alleg- 
ations and  conclusions,  an  opportunity 
to  answer  the  declaration  as  amended 
should  be  afforded  to  the  Defendant, 
and  therefore  a  judgment  granting  such 
motion  and  pronouncing  finally  on  the 
merits  of  the  case  at  the  same  time 
will  be  reversed.  Montrait  &  William. 
M.  Judgment  reversing,  22  June,  lot  v. 
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Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  J  J.  Eeported  22  J.  19. 

SEPARATE  ESTATE.  —  A  married 
woman  separated  as  to  property  has 
the  legal  possession  of  her  separate 
estate,  though  in  her  husband's  do- 
micile. The  City  of  Montreal  &  Greene. 
M.  Judgment  confirming,  15  May,  1879. 

SEQUESTRATOR.  —  En  vertu  des 
articles  645  et  876  du  Code  de  Proce- 
dure, un  juge  en  chambre  a  le  pouvoir 
de  nommer  un  spquestre  a  une  saisie 
d'immeubles,  lorsque  cette  saisie  est 
retardee  par  quelqu'bpposition.  Morgan 
&  Lord  et  al.  M.  Judgment  confirming, 
28  Nov.,  1882.  Rep.  3  Dec.  d'A.  119. 

A  judge  of  the  Superior  Court  has 
power  to  appoint  a  sequestrator,  pen- 
dente lite,  in  an  action  to  remove 
executors  under  a  vrill  from  office  for 
mal-administration.  Brooke  et  al.  & 
Bloomfield  et  al.  M.  Judgment,  22  Dec, 
1875.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  J.J.  Rep.  23  J.  140. 

SEQUESTRE A  judge  in  chambers 

has  power  to  nominate  a  sequestre. 
Morgan  &  Lord  et  al.  M.  Judgment 
confirming,  28  November,  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Ramsay,  Cross,  Baby, 
JJ.  Rep.  3  Dec.  d'A.  119. 

To  effect  a  composition  with  his  cre- 
ditors, Ja'iies  Baylis  gave  his  notes  en- 
dorsed by  McKeand,  who,  as  security, 
took  an  assignment  of  the  estate,  in- 
cluding a  property  in  the  City  of  Mont- 
real. McKeand  leased  this  property 
to  the  Appellants  James  Baylis  &  Son, 
and  subsequently  reconveyed  the  pro- 
perty to  James  BayHs  with  the  right  to 
recover  the  rents  accrued  or  to  accrue. 
Later  the  Respondent  was  appointed 
sequestrator  to  the  property  in  a  hypo- 
thecary action  by  Crossley  &  Sons 
against  McKeand,  and  he  sued  Appel- 
lant, to  recover  the  rent  from  date  of 
lease  by  McK.  to  the  date  of  his  ap- 
pointment. 

The  Court  expressing  strong  doubts 
as  to  the  propriety  of  the  appointment 
of  a  sequestrator  in  such  b  case,  and 
reversing  the  Judgment  of  the  Court 
below. 


Meld,  lo.  That  the  transfer  of  rent 
by  McKeand  to  Baylis  did  not  require 
to  be  registered  to  enable  Baylis  to  re- 
ceive the  rents. 

2o.  That  the  receipts  sous  seing  privi 
given  by  Baylis  to  the  Appellant,  were 
prima  facie  evidence  that  the  rent  had 
been  paid  at  the  date  of  the  receipt, 
and  that  it  was  for  the  Respondent  to 
establish  the  contrary.  Baylis  et  al. 
&  Stanton.  M.  Judgment  reversing,  24 
March,  1882.  Mr  A.  A.  Dorion,  0.  J., 
Ramsay,  Tessier,  Cros--,  Baby,  J.J.  Rep. 
2  Dec.  d'A.  350. 

SERVANT,  Dismissal  of. — Le  proprie- 
taire  d'usines  (dans  1  espece  des  forges) 
peut  renvoyer  de  son  service  avantl'ex- 
piration  de  son  ternie  d'engagement  le 
gerant  de  ces  usines  qui  s'est  engage 
sans  le  consentement  du  proprietaire, 
dans  une  Industrie  rivale  de  la  si^nne, 
de  nature  a  nuire  au  commerce  de  ce 
dernier. 

II  n'est  pas  necessaire,  dans  ce  cas, 
de  faire  resilier  I'engagement  dugerant 
par  les  tribunaux  avant  de  le  conge- 
dier.  Macdougall  &  Macdougall.  Q. 
Judgment  confirming,  3  Oec,  1881. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.     Rep.  11.  R.  Leg.  203. 

An  employee  or  servant,  dismissed 
without  cause,  may  sue  for  the  instal- 
ments of  his  wages  as  they  come  due 
under  the  terms  of  his  engagement  ; 
his  wages  being  the  measure  of  dama- 
ges, unless  the  master  shows  that  the 
employee  has,  or  might  have  earned 
something  with  should  be  deducted 
from  his  claim.  Montreal  Cotton  Co. 
&  Parham.  M.  Judgment  confirming, 
13  March,  1878.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Taschereau,  JJ.  Rep. 
23  J.  146. 

A  servant,  who  is  discharged,without 
sufficient  cause,  before  the  expiration 
of  the  term  for  which  he  was  engaged, 
if  he  sues  for  wages,  can  only  claim  the 
vrages  which  are  due  at  the  date  of  the 
institution  of  the  action,  his  recourse 
for  the  unexpired  period  being  reserv- 
ed. But,  if  he  chooses  to  sue  for  da- 
mages for  breach  of  contract,  the  length 
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of  the  unexpired  term  of  his  engage- 
ment nfay  be  taken  into  consideration 
in  estimating  the  damages.  Beauche- 
min  ef  al.  &  Simon.  M.  judgment,  21 
December,  1877.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Ramsay,  J., 
dissenting.  Reported  23.  J.  143.  1  Leg. 
News  40.  9  Rev.  Leg.  640. 

OJ"  Corporation Dismissal Extra 

■work When  a  medical  man  has  been 

employed  by  the  City  as  a  Health  OflS- 
cer,  at  a  fixed  annual  salary,  and  atten- 
dance at  the  Civil  Smallpox  Hospital 
has  been  added  to  his  ordinary  duties, 
without  stipulation  by  him  for  addi- 
tional salary,  he  cannot  legally  recover 
from  the  City  any  amount  which  the 
Council  may  have  voted  by  way  of 
remuneration  for  such  extra  services. 

The  City  could  not  dismiss  a  salaried 
employee,  whose  term  of  office  had 
been  renewed  for  another  year  by  tacit 
reconduction,  without  paying  him  his 
salary  to  the  end  of  the  current  term 
so  renewed.  And  that  in  the  present 
instance  the  term  of  office  of  Dr.  Dugd- 
dale  had  been  renewed  by  tacit  recon- 
duction for  another  year,  when  the  City 
dispensed  with  his  further  services. 
The  City  of  Montreal  &  Dugdale  k 
Bugdale  &  The  City  of  Montreal.  M. 
Judgment  reversing,  15  June,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Monk,  Tessier,  JJ., 
dissenting.     Reported  25.  J.  149. 

The  engagement  of  a  clerk  on  a  sala- 
ry as  travelling  agent,  to  be  engaged 
particularly  in  purchasing  in  the  Euro- 
pean markets,  held,  not  to  prevent  his 
employers  from  using  his  time  other 
wise,  so  long  as  the  occupation  is  not 
derogatory  to  his  position  in  society. 
Provost  et  al.  &  Gauthier.  M.  Judg- 
ment reversing,  14  June,  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.     Reported  1 .  Leg.  News  289. 

To  justify  the  summary  dismissal  of 
a  servant  or  clerk  for  disobedience  it  is 
necessary  to  establish  the  act  of  disobe- 
dience and  to  show  that  it  was  disobe- 
dience to  one,  the  clerk  or  servant  had 
notice  was  in  a  position  of  authority. 
McArthur  et  al.  &  Riddell.    M.    Judg- 


ment confirming,  14  June,  1 878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 

SERVICE  QF  ACTION — ».Peoceduee. 

SERVITUDE.—"  A  real  servitude  is  a 
charge  imposed  on  one  real  estate  for 
the  benefit  of  another  belonging  to  a 
different  proprietor."    499  C.  C. 

"  It  arises  either  from  the  natural 
position  of  the  property,  or  from  the 
law,  or  it  is  establishea  by  the  act  of 
man."     ,500  C.  C. 

"  Lands  on  a  lower  level  are  subject 
towards  those  on  a  higher  level  to  re- 
ceive such  waters  as  flow  from  the  lat- 
ter naturally  and  without  the  agency 

of  man The  proprietor  of  the  lower 

land  cannot  raise  any  dam  to  prevent 
this  flow.  The  proprietor  of  the  higher 
land  can  do  nothing  to  aggravate-  the 
servitude  of  the  lower  land."    501  C.  C. 

Water The  action  en  demolition  de 

nouvel  ceuvre  lies  against  the  owner  of 
land  on  a  lower  level  of  a  stream,  who 
has  built  a  dam  so  as  to  obstruct  the 
flow  from  a  higher  level,  and  thus 
weaken  the  power  which  has  been  pre- 
viously used  by  the  owner  of  the  upper 
level  to  propel  his  macliinery. 

The  fact  that  the  work  complained 
of  has  been  completed  does  not  affect 
the  right  of  action  for  its  demolition. 

The  Consolidated  Statute  L.  C.  Cap. 
51,  which  provides  that  proprietors  of 
lands  may  improve  water  courses  ad- 
joining them,  and  may  erect  dam,  etc.,- 
but  sha;ll  pay  damages,  to  be  ascertain- 
ed by  experts,  which  result  from  such 
works  to  others,  does  not  apply  to  the 
case  where  the  owner  of  the  upper  le- 
vel already  has  works  in  operation,  and 
does  not  deprive  him  of  the  action  en 
demolition.  Frechette  &  La  Die.  Manu- 
facturih-e  de  St-Hyacinthe.  M.  Judg- 
ment confirming,  23  September,  1881, 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay. 
Tessier,  Cross,  JJ.  Reported  5.  leg. 
Newi  187.  1  Dec.  d'A.  378.      ,  >f,. 

This  decision  was  reversed  in  the  Privy 
Council  in  so  for  as  regards  proof  of  the 


689 


SERVITUDE 


SER^aTUDE 


690 


fact  that  the  appellant  had  obstructed 
the  flow  of  water.  (1). 

The  proprietors  of  inferior  lands  on 
a  stream  have  an  action  of  damages 
against  the  proprietor  of  the  superior 
lands  for  any  interference  with  the 
flow  of  water  which  aggravates  the  ser- 
vitude to  which  the  inferior  lands  are 
subject.  Cournoyer,  Poulet  et  al.,  vs. 
Guevremont.  M.  Judment  confirming 
23  September,  1884.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Tessier  J.  dissenting.  Reported  7  Leg. 
News  308. 

A  proprietor  who,  with  the  per- 
mission of  the  Corporation  of  a  city, 
has  constructed  a  drain  under  the 
street  to  connect  his  property  with  the 
public  sewer,  has  the  exclusive  owner- 
ship and  possession  of  such  drain  ;  and 
the  right,  although  not  a  servitude 
thereby  establi-hed  in  his  favour,  enti- 
tles him  to  exercise  the  action  n€ga- 
ioire  to  prevent  others  from  using  the 
drain,  unless  they  contribute  to  the 
costs.  Toupin  &  The  Ontario  Bank. 
M.  Judgment  reversing,  21  Sep.  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn  JJ.  Monk,  Sanborn  J  J., 
dis.    Rep.  20  J.  5. 

Bight  of  way Action  en  complain 

te — Defendant  pleads  that  he  has  a 
right  of  way  by  a  deed  in  the  following 
terms  :  "  De  laisser  passer  et  repasser 

"  les  dits  vendeurs sur  le  lopin  de 

"  terre  premierement  designs,  tant  a 
'•  pied  qu'en  voiture  pour  oommuni- 
"  quer  au  terrain  restant  aux  dits  ven- 
"  deurs  du  cote  nord  de  la  riviere,  un 
"  chemin  libre  aussi  sur  le  terrain  du 
"  cote  nord  de  la  dite  riviere  pour  la 
"  commodite  des  dits  vendeurs  pour 
''  aller  de  leur  terrain  a  la  dite  riviere 
"  abreuver  en  tout  temps  leurs  ani- 
"  maux. "  ffeld  by.  the  Superior  Court : 
"  That  the  Defendant  and  his  predeces- 
sors have  been  in  the  enjoyment  of  a 
right  of  passage  over  the  land  of  the 
plaintiff  described  in  the  declaration  in 
this  cause  for  a  period  of  about  forty 
years,  that  at  the  time  mentioned  in 
the  declaration  in  this  cause,  the  Plain- 

(1)  See  appendix. 


tiflf  had  undertaken  to  make  a  fence  by 
which  the  defendant  was  excluded 
from  the  road  he  had  so  enjoyed,  and 
that  the  Defendant,  in  what  he  did, 
merely  claimed  his  right  of  passage, 
and  by  no  means  called  in  question  the 
Plaintiff's  title  or  possession  to  any  part 
of  the  land  described  in  the  said  decla- 
ration, and  that  the  Plaintiff  was  in  no 
way  disturbed  by  the  Defendant  in  the 
possession  or  property  of  the  said  land." 
Hardy  &  Boy.  Q.  Judgment  confir- 
ming, 3  March,  1881.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  Baby, 
J  J . 

A  road  opened  and  frequented  by 
the  public  as  such  without  obstruction, 
during  ten  years  becomes  a  public 
road.  Myrand  &  Legar4.  Q.  Judgment 
confirming  3  December,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.  Reported.  6  Q.  L.  R. 
120. 

The  following  clause  is  sufficiently 
precise  to  form  a  title  to  ,  a  servitude : 
''  Le  droit  de  passer  et  repasser  tant  a 
pied  qu'en  voiture,  en  toutes  saisons, 
par  le  chemin  actuel  du  vendeur  tant 
sur  le  front  que  sur  la  profondeur  de 
la  terre  du  dit  vendeur  dont  I'arpent 
ci-dessus  vendu  fait  partie."  Bernier  & 
Oaumond.  Q.  Judgment  confirming, 
Dec.  1874.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Ramsay,  Sanborn,  JJ.  Tasche- 
reau, Ramsay,  JJ.,  dis.  thought  the 
title  should  have  described  fully  the 
property  over  which  this  servitude  was 
to  be  exercised. 

The  following  stipulation  is  sufficient- 
ly explicit  and  precise  to  establish  a 
right  of  passage :  "  Que  les  dits  Jacques 
"  Poulin,  pere  et  fils,  et  leurs  suoces- 
"  seurs  a  perpetuite,  auraient  le  droit 
"  de  passer  et  repasser  sur  la  terre  du 
"  dit  Jean-Baptiste  Turcotte,  situee  en 
"  la  dite  paroisse  Ste.  Famille  de  I'Jle 
"  d'Orleans,  contenant  trois  arpents  de 
"  front,  bornee  au  nord  au  fleuve  St- 
"  Laurent,  au  sud  au  trait-quarre,  au 
"  nord-est  et  au  sud-ouest  par  les  dits 
"  Jacques  Poulin,  pere  et  fils,  par  un 
"  chemin  de  charrette,  depuis  le  chemin 
"  du  roi  a  aller  a  lagreve,^ar-  le  chemin 
"  ordinaire,  et  a  pied  sur  la  terre  qui 
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"  fricherait  en  aucun   endroit   que   ce 

"  fut et  droit  de  passer  par  le  travers 

"  de  la  dite  terre  pour  communiquer  a 
"  leur  terre  du  sud-ouest,  ainsi  qu'a 
"  celle  du  nordest par  le  chemin  ordi- 
"  naire,  et  qu'au  nord  du  dit  chemin  du 
"  roi,  les  dits  Jacques  Poulin,  pere  etfils, 
*'  leurs  hoirs  et  ayans  cause,  auraient  le 
"  droit,  a  perpetuite,  de  passer  et  re 
"  passer  sur  et  traverser  la  terre  du  dit 
"  Jean-Baptiste  Turcotte  dans  Tendroit 
"  appele  communement  le  desert,  au 
''  sud  du  premier  bois,  par  un  chemin 
"  de  charrette  usite  et  dout  ils  avaient 
"  coutume  de  se  servir,  et  que  dans  le 
"  cas  ou  le  dit  desert  serait  ensemenoe, 
"  les  dits  Jacques  Poulin,  pere  et  fils, 
"  et  leurs  siiccesseurs  a  perpetuite,  au- 
"  raient  le  droit  de  passer  au  nord  du 
"  dit  desert,  au  bord  du  premier  bois, 
"  par  un  sentier  de  pied  pour  y  con- 
"  duire  et  faire  passer  leurs  animaux." 
Poulin  &  Turcotte.  Q.  Judgment  con 
firming,  5  June,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ.  Taschereau,  J.,  dis. 

Title  to  servitude This   case    turns 

on  the  terms  of  a  deed  and  its  inter- 
pretation under  the  evidence  of  use. 
T4fu  &  Gibb  et  al.  Q.  Judgment  re- 
versing, 7  March,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Cross,  J.,  dissenting.  Reported  5  Q.  L. 
R.  172,  10  Rev.  Leg.  483. 

Non  cedijicandi.  —  The  following 
clause  in  a  deed  of  sale  of  real  property 
creates  a  servitude  non  cedificandi,  in 
favor  of  the  vendor's  neighbouring  pro- 
perty : —  "  II  est  encore  entendu  que 
toute  batisse  qu'erigera  le  dit  acquereur 
sur  le  dit  terrain,  sera  en  ligne  aveo 
celle  du  dit  vendeur."  And,  that  a 
subsequent  purchaser  of  the  property 
is  thereby  prevented  from  building 
beyond  the  said  line.  And,  should  he 
so  build,  the  Court  vyill  order  the  demo- 
lition of  that  part  of  the  building  pro- 
jecting beyond  said  line.  Hamilton  & 
Wall.  M.  Judgment  reversing,  14  June, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Reported 
24  J.  49. 

Servitude  claimed  on  alleged  error 
in  title.  Fuller  &  Anderson   et  at.  M. 


Judgment  confirming,  June,  1876.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Belanger,  JJ.  Ramsay,  J.,  dis. 

All  servitudes  ot  a  seigniorial  char- 
acter were  abolished  by  the  Seigniorial 
Act  of  1854,  whether  they  be  principal 
rights  or  only  accessory  to  the  right  of 
banality. 

If  the  servitude  was  not  seigniorial, 
it  was,  at  any  rate,  created  in  favour  of 
a  seigniory,  and,  that  realty  disappear- 
ing, the  servitude  ceased  to  exist.  Mon- 
delet  et  al.  &  Roy.  M.  Judgment  con- 
firming, 20  Nov.,  1882.  Monk,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  Rep.  M.  L.  E., 
1  Q.  B.  9,  7  Leg.  News  352. 

For  the  purpose  of  extending  the 
water-works  the  corporation  of  the  City 
of  Montreal  required  two  pieces  of  land 
adjoining  the  house  of  the  late  Mr. 
Mofi'att  and  on  his  property.  In  making 
the  said  works  the  corporation  made  a 
deep  cutting  so  as  to  endanger  the 
rest  of  Mr.  MoflFat  s  property.  In  order 
to  prevent  this  damage  the  corporation  i 
agreed  to  build  a  wall,  which  being  in 
need  of  repair  the  representative  of  Mr. 
Moflfatt  called  on  the  corporation  to 
repair.  This  the  corporation  neglected 
to  do,  although  put  en  demeure  so  to  do, 
and  the  Respondent  had  the  work 
done,  and  now  seeks  to  be  paid  the 
amount  expended  in  reparing  the  wall. 
Held,  Respondent's  claim  was  not 
based  on  a  servitude,  and  that  the 
building  of  the  wall  implied  the  obli- 
gation to  repair.  The  City  of  Montreal 
&  Moffat.  M.  Judgment  confirming,  '22 
March,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ. 

As  regards  servitudes,  the  destination 
made  by  the  proprietor  is  equivalent 
to  a  title,  only  when  it  is  in  writing, 
and  the  nature,  the  extent  and  the 
situation  of  the  servitude  specified.  C. 
C.  551. 

The  use  and  extent  of  a  servitude 
are  determined  according  to  the  title 
which  constitutes  it ;  so,  where  E. 
acquired  four  houses  "  with  the  ser- 
"  vitudes  of  hidden  drains  underneath 
"  the  yards,"  and  it  appeared  that  a 
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drain  had  been  constructed  to  conduct 
the  sewage  of  the  four  houses  in 
question  as  well  as  of  the  adjoining 
corner  house,  to  the  street  drain,  it 
was  held  that  the  deed  did  not  give 
any  right  of  servitude  in  the  portion  of 
the  drain  under  the  yard  of  the 
adjoining  corner  house,  this  not  being 
mentioned  in  the  deed,  and  not  being 
included  in  the  description  given  there- 
in. Fisher  &  Evans.  M.  Judgment  re- 
versing, 25  September,  1885.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsav,  Cross, 
Baby,  JJ.  Rep.  M.  L.  E.  I.  Q."  B.  415, 
4  Dec.  d'A.  264. 

Le  proprietaire  d'un  fonds  en  culture 
en  vendant  deux  lots  detaches  de  ce 
fonds  avait  etabli  une  servitude  de 
passage  a  pied  et  en  voiture  en  faveur 
de  ces  lots  sur  une  autre  partie  du  dit 
fonds,  avec  stipulation  portant  que  les 
barrieres .  fussent  tenues  fermees.  Sur 
I'un  des  lots  ainsi  cedes  une  raffinerie 
dhuile  de  oharbon,  et  sur  I'autre  un 
abattoir,  furent  subsequeiument  eriges, 
et  pour  ) 'exploitation  de  ces  deux  in- 
dustries les  proprietaires  des  fonds  do- 
minants iirent  passer  journellement  un 
grand  nombre  de  bestiaux  et  voitures 
par  le  dit  passage,  de  telle  sorte  que  les 
barrieres  etaient  toujours  ouvertes. 

Jug£: — Que  dans  les  circonstances  11 
y  avait  aggravation  de  la  servitude  aux 
termes  de  Part.  558  C.  C,  et  que  le 
proprietaire  du  fonds  servant  etait  bien 
londe  a  demander  des  dommages  pour 
I'abus  du  droit  de  passage,  et  une  de- 
fense pour  I'avenir  de  s'en  servir  pour 
Sexploitation  des  dites  industries.  Mc 
Millan  &  Hedge.  M.  Judgment  confir- 
ming, 20  May,  1885.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Cross,  JJ.,  dissenting. 
Rep.  M.  L.  R.  I.  Q.  B.,  376,  4  Dec.  d'A. 
269. 

Where  the  Plaintiff's  wall  is  not 
plumb,  but  leans  over  his  neighbour's 
land  and  the  neighbour  also  builds  a 
wall  which  following  the  inclination  of 
Plaintiff's  wall,  is  raised  above  it,  and  is 
terminated  so  as  to  make  it  appear 
plumb,  an  action  will  be  dismissed 
Tfhich  claims  infilemnity  from  the  buil 
der  of  the  second  wall.  Quinn  &  Leduc. 
M.  Judgment  reversing,  27  May,  1882. 


Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tes- 
sier,  Cross,  Baby,  JJ.  Rep.  6  Leg.  News 
287. 

SET  OFF. — V.  Compensation. 

SHARES. — A  mandamus  will  not  lie 
to  compel  a  company  to  transfer  shares 
of  its,  stock  to  a  subscriber  who  has  not 
signed  an  acceptance  of  such  shares. 
Hart  &  The  Montreal  Manufacturing 
Co.  Judgment  confirming,  14  Dec,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

The  production  of  a  certificate  of  the 
Secretary  of  a  joint  stock  company  that 
the  Defendant  had  subscribed  five 
shares  of  the  company  is  prima  facie 
evidence  of  the  fact,  under  the  terms  of 
the  statute  37  Vic.  c.  94  Sec.  5.  The 
Stadacona  Fire  Insurance  Co  &  Caba- 
na. M.  Judgment  reversing,  6  March, 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Monk,  Tes- 
sier, JJ.,  dissenting.  Reported  2  Dec. 
d'A.  380. 

A  purchaser,  subsequently  to  incorpo- 
ration, of  shares  subscribed  prior  to  in- 
corporation, and  who  has  paid  a  call 
after  his  purchase,  is  estopped  from 
contesting  the  validite  of  the  original 
subscription.  Macdougall  et  al  &  The 
Union  Navigation  Co.  M.  Judgment 
confirming,  16  March,  1877.  Monk,  San- 
born, Tessier,  J  J.  Rep.  21  J.  63. 

SHAREHOLDER.— Where  aperson  has 

subcribed  for  shares  in  the  capital 
stock  of  a  company  which  is  being  or- 
ganized, and  has  assumed  the  position 
of  a  shareholder,  and  has  paid  a  portion 
of  the  calls  made  from  time  to  time  on 
stock,  he  cannot  set  up  alleged  irregu- 
larities in  the  original  organization  of 
the  company  as  a  valid  reason  for 
avoiding  payment  of  the  remainder  of 
the  calls.  The  Windsor  Hotel  Co.  & 
Lewis  et  al.  M.  Judgment  reversing, 
29  Sep.,  1881.  Sir  A.  A.  Dorion  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  Baby  JJ. 
Rep.  26  J.  29,  4  Leg.  News  331. 

Those  persons  only  who  are  mention- 
ed in  the  letters  patent  incorporating 
the  company  as  shareholders  and  pro- 
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moters  prior  to  that  time,  if  not  men- 
tioned therein,  are  not  liable  as  contri- 
butories.  Sascony  &  La  Compagnie 
de  Navigation  Union.  M.  Judgment  re- 
versing, 18  Sep.,  1878.  Sir  A.  A.  Do- 
rion  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Kep.  24  J.  133.  1  Leg.  News 
494. 

An  agreement  between  a  promoter 
of  a  company  and  a  subscriber  for 
shares,  that  the  latter  shall  pay  for  his 
stock  in  services,  will  not  bind  the  com- 
pany. 

Even  if  the  shares  of  those  who  sub- 
scribed before  the  respondent  were  re- 
duced, without  his  knowledge,  after  he 
subscribed,  yet  if  he,  after  obtaining 
knowledge  of  that  fact,  did  not  imme- 
diately repudiate  his  stock,  but,  on  the 
contrary,  paid  a  first  instalment  there- 
on, and  took  an  active  part,  both  as  so- 
licitor and  shareholder,  in  promoting 
the  affairs  of  the  company,  he  will  be 
liable  to  pay  the  calls  on  the  stock 
held  by  him  as  they  are  made  by  the 
Directors.  The  National  Insurance  & 
Hatton.  M.  Judgment  reversing,  21 
.June,  1879.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross  JJ.  Rep.  24  J.  26,  2 
Leg.  News  238. 

It  is  no  answer  to  an  action  for  calls, 
on  subscribed  stock  of  a  joint-stock 
company  to  say  that  the  Defendant 
was  given  to  understand  by  tho=e  who 
solicited  him  to  become  a  shareholder 
that  he  would  pay  for  his  stock  in  sup- 
plies to  the  company.  Chrisiin  &  The 
Union  Navigation  Co.  M.  Judgment 
confirming,  20  November,  1882.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ. 

A  bank  took  150  shares  of  stock  of 
the  nominal  value  of  $100  per  share,  on 
which  45  per  cent,  was  paid  up,  as  col- 
lateral security  for  advances.  Held, 
the  Bank  was  not  responsible  for  calls 
on  shares  so  held.  The  Railway  & 
Newspaper  Advertising  Co.  &  The  Mol- 
sons  Bank.  M.  Judgment  confirming, 
14  June,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Sicotte,  Ramsay,  Tessier,  JJ.  Rep. 
2  Leg.  News  207. 


Where  a  shareholder  has  transferred 
stock  not  fully  paid  to  a  solvent  party, 
all  the  calls  then  due  being  paid,  and 
the  transfer  has  been  acquiesced  in  by 
the  company,  the  original  stock  holder 
cannot  afterwards  be  called  upon  to 
make  good  the  remaining  calls.  Ross 
et  al  &  Baribault.  Q.  Judgment  con- 
firming, 7  May,  1888.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Baby,  JJ. 

Respondant  was  sued  for  the  amount 
of  his  subscription  to  the  stock  of  a 
company  to  be  formed.  The  undertak- 
ing was  in  this  form : 

"  The  undersigned  hereby  respeot- 
"  ively  agree  to  take  the  number  of 
"  shares  of  one  hundred  dollars  each  in 
"  the  capital  stock  of  a  company  to  be 
"  formed,  under  the  name  of  the  Ma- 
"  gog  Textile  &  Print  Company,  herein 
"  below  set  after  our  names  respeotive- 
"  ly,  and  to  pay  the  amount  of  all  calls 
"  thereon,  at  the  oflBce  of  the  company 
"  in  Montreal,  at  such  times  as  the 
"  Provisional  Director  or  the  Directors 
"  of  the  company  when  incorporated  , 
"  may  direct." 

In  the  subsequent  proceedings,  the 
promoters  of  this  company,  excluded 
Respondent,  were  themselves  consti- 
tuted the  company  "  with  all  others 
who  may  become  shareholders  "  ;  and 
they  made  different  arrangements  of 
an  important  kind  aiFecting  the  capital 
of  the  company  without  the  privity  or 
consent  of  Re.?pondent.  Held,  that  the 
Respondent  was  not  obliged  to  take 
the  stock  at  the  suit  of  the  company, 
subsequently  formed,  under  the  above 
undertaking.  The  Magog  Textile  and 
Print  Company  &  Dobell.  Q.  Judgment 
confirming,  7  October,  1886.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Baby,  JJ.   Rep.  9  Leg.  News  348. 

The  Appellant  signed  an  undertak- 
ing to  take  stock  in  a  company  to  be 
incorporated  by  Letters  Patent  under 
Q.  31  Vict.,  c.  25,  but  was  not  a  peti- 
tioner for  the  Letters  Patent,  nor  was  his 
name  included  in  the  list  of  intending 
shareholders  in  the  schedule  sent  to 
the  Provincial  Secretary  with  the  peti- 
tion.   The  Appelant's  name  was  not 
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mentioned  in  the  Letters  Patent  incor- 
porating the  company,  nor  did  he  be- 
come a  shareholder  at  any  time  after 
its  incorporation. 

Eeld.  1st.  That  the  Appellant  never 
became  a  shareholder  of  the  company, 
and  could  not  be  held  for  calls  on  stock. 

2nd.  The  Union  Navigation  Co.  & 
Couillard  (7  E.  L.  215  &.  21  J.  71)  and 
Bascony  &  the  same  Co.  (1  Leg.  News, 
494  <fe  24  J.  133)  followed  and  approved. 
McDougall  et  al.  &  the  same  Co.  (21  J. 
63)  distinguished. 

3rd.  (Per  Tessier,  J.)— That  a  sub- 
scription to  stock  in  a  company  to  be 
incorporated  is  a  mere  proposition  and 
not  a  binding  promise  to  take  and  pay. 

4th.  (Per  Ramsay,  J.) — That  under 
the  terms  of  the  Statute  31,  Vict.,  Q. 
c.  25,  the  only  persons  who  are  share- 
holders in  a  company  incorporated 
thereunder  are  those  named  in  the 
Letters-Patent  as  such,  and  those  who 
become  members  after  incorporation. 
Arless  &  Belmont  Manufacturing  Co. 
M.  Judgment  reversing,  21  May,  1885. 
Monk,  Eamsay,  Tessier,  Cross,  Baby, 
JJ.  Cross,  J.,  dissenting.  Rep.  M.  L. 
E.  1  Q.  B.  340.  4  Dec.  d'A.  233. 

SHERIFF. —  Security   bond  hy Le 

cautionnement  fourni  par  un  sherif  en 
vertu  des  dispositions  du  chapitre  92 
des  Status  Refondus  du  Bas  Canada, 
n'est  pas  nul,  parce  qu'il  n'aurait  pas 
ete  fait  en  double,  qu'il  aurait  ete  regu 
par  le  protonotaire,  en  I'absence  du 
juge,  qu'aucun  avis  en  aurait  ete  donne, 
avant  de  le  donner,  au  Procureur-Ge- 
neral,  et  que  les  cautions  n'auraient  pas 
justifie  sous  serment  de  leur  solvabilite. 
St.  Laurent  et  ux  &  Blais  et  al.  Q. 
Judgment  reversing,  3  June,  1881.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  J  J.  Monk,  J.  dis.  Rep.  11 
Leg.  News  272. 

If  a  bond  be  given  personally  to  the 
Sheriff,  it  is  for  the  promissor  to  show 
that  it  was  an  official  bond  and  that  it 
should  not  pass  into  the  estate  of  the 
Sheriff  deceased.  Dawson  &  Ogden.  Q. 
Judgment  confirming,  4  March,  1875. 


Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

An  obligation  taken  by  a  Sheriff  from 
an  adjudicataire  by  which  the  latter 
promised  to  pay  the  Sheriff  the  amount 
of  the  purchase  money  with  interest,  is 
against  public  order,  and  the  laws  re- 
gulating the  office  of  Sherifi,  and  is  null. 
Birard  &  Mathieu.  Judgment  revers- 
ing, 22  September,  1876.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 
Eep.  21  J.  234. 

The  Sheriff  is  not  liable  in  damages 
to  one  indicted  as  a  felon,  for  the  extra 
expense  caused  to  the  latter  in  his  de- 
fence, by  a  defect  in  the  summoning  of 
the  jury,  the  array  having  been  success- 
fully challenged  by  the  accused.  Da- 
nois  &  BossS.  Q.  Judgment  confirming, 
8  March,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau, Eamsay,  Sanborn,  JJ. 

SHERIFF'S  SALE.— Appellants  pur- 
chased at  Sheriff's  sale  a  piece  of  land 
thus  described  :  "  Toute  cette  etendue 
de  terre  situee  a  I'endroit  appele  La 
Canardiere,  dans  la  seigneur  iede  Notre- 
Dame  des  Neiges,  dans  la  paroisse  de 
St.  Eoch  Nord  de  Quebec,  contenant 
une  superficie  d'environ  cinquanie  ar- 
pents  plus  ou  mains,  etant  divisee  en 
deux  lots  par  le  chemin  de  la  reine  qui 
conduit  a  Beauport,  et  bornee  en  front 
au  sud  par  la  riviere  St.  Laurent,  en 
arriere  au  nord  par  la  propriety  de 
I'Asile  des  Alienes  de  Quebec,  a  I'est 
par  I'autre  propriete  du  dit  James  Dou- 
glas vendue  a  la  Compagnie  de  pret  et 
de  depot  du  Canada  et  Michel  Gruillau- 
laume  Baby  conjointement,  et  a  I'ouest 
par  la  propriete  du  Seminaire  de  Que- 
bec, avec  les  batisses  sus  erigees,  cir- 
constances  et  dependances,  ce  lot  etant 
la  partie-Ouest  de  chacun  des  numeros 
588,  689  donnes  sur  le  plan  de  la  pa- 
roisse de  St.  Eoch  du  Nord  de  Quebec 
et  le  livre  de  renvoi  d'icelui  fait  par  le 
commissaire    des    terres    de    la    Cou- 


To  this  petition,  Respondent  demur- 
red and  the  demurrer  was  maintained 
on  the  following  grounds  : 

"  Considering  that  under  Art.  708  of 
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the  Code  of  Procedure,  the  adjudication 
to  the  petitioners  in  this  cause  was 
made  without  warranty  as  to  the  con- 
tents of  the  immoveable  sold  ; 

Considering  that  the  contents  of  the 
said  immoveable  is  to  be  measured  by- 
French  and  not  by  English  measure,and 
that  the  sale  thereof  was  of  a  certain 
determinate  thing  within  certain  limits 
and  bounds."  The  Seminary  of  Quebec 
<fe  Douglas.  Q.  Judgment  confirming, 
8  March,  1878.  Dorion,  C.  J.,  Monk, 
Bamsay,  Tessier,  Cross,  JJ.  Kamsay  and 
Tessier,  JJ.  dis. 

A  sale  purporting  to  be  by  the  Sheriff, 
but  really  being  proceedings  in  a  Dis- 
trict where  the  Sheriff  had  no  authority, 
is  bad.  Perkins  &  Rye.  M.  Judgment 
reversing,  22  June  1876.  Monk,  Earn- 
say,  Tessier,  Sicotte,  Belanger,  JJ. 

A  Sheriff's  sale  of  lands  may  be  set 
aside  where  it  appears  that  the  whole 
transaction  was  got  up  for  the  purpose 
of  purging  the  land  so  sold  of  the  hypo- 
thec with  which  it  was  charged.  Bour- 
que  &  Bissonnette.  M.  Judgment  re- 
versing, 29  Sep.,  1881. 

A  sale  by  the  Sheriff  of  Montreal,  at 
his  own  office,  of  land  situate  in  the 
Parish  of  I'Enfant  Jesus,  a  duly  erected 
Parish  for  all  civil  purposes  formed  out 
of  the  Parish  of  Montreal,  is  illegal,  null 
and  void,  and  that  such  sale  could  only 
be  legally  effected  at  the  church  door 
of  the  Parish  of  I'Enfant  Jesus. 

Such  nullity  can  he  invoked  by  a  hy- 
pothecary creditor  by  petition,  without 
a  writ  of  summons,  duly  served  on  all 
the  parties  interested.  (Art.  715  C.  of 
C.P.I 

Such  nullity  may  also  be  invoked  by 
means  of  an  opposition  iiled  after  the 
sale  and  served  on  all  the  interested 
parties,  and  containing  all  the  essential 
allegation  of  a  petition  en  nullity  de 
d^crei.  Fauteux  &  The  Montreal  Loan 
&  Mortgage  Coimpany.  M.  Judgment 
reversing,  21  December,  1878.  Dorion, 
C.  J.,  Monk,  Kamsay,  Tessier,  Cross,  JJ. 
Reported  22  J.  282.  2  Leg.  News  15. 
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"  Where  a  lot  of  land  sold  at  sheriff's 
"  sale  was  described  in  the  minutes  of 
"  seizure  and  in  the  advertisements  as 
"  having  a  two  story  wooden  house 
"  thereon  erected,  while  in  fact  the 
"  house  in  question  was  erected  partly 
"  on  the  lot  sold  and  partly  on  the  ad- 
"  joining  lot,  and  it  was  proved,  more- 
"  over,  that  the  purchaser  would  not 
"  have  bought  if  he  had  been  aware  of 
"  the  error,  the  sale  will  be  vacated  at 
"  the  suit  of  the  purchaser  on  the 
"  ground  of  misdescription." 

"  An  error  in  the  minutes  of  seizure 
"  as  to  the  contents  of  an  immoveable 
"  bearing  a  cadastral  number  will  not 
"  alone  support  a  demand  by  the  pur- 
"  chaser  to  have  the  sale  vacated  on 
".  the  ground  of  misdescription,  even 
"  where  a  lot  only  30  feet  frontage  was 
"  described  as  of  45  feet  frontage. '  La 
Compagnie  de  PrSt  et  Credit  Fancier  & 
Baker  et  al.  M.  Judgment  confirming, 
16  Septembre,  1879.  Sir  A.  a.  Dorionj ,, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.     Rep.  24  J.  45,  2  Leg.  News  349. 

SHERIFF'S  TITLE.— The  title  given 
by  a  Sherifi  may  be  declared  faux.  And 
although  it  may  have  been  registered  i 
and  the  title  have  passed  to  an  inno- 
cent holder,  the  faux  may  be  declared 
on  the  demand  of  an  hypothecary  credi- 
tor, whose  hypothec  was  omitted  in  the 
Sheriffs  title.  Carpenter  &  Dery.  Q. 
Judgment,  2  March,  1877.  Monk,  Earn- 
say,  Sanborn,  Tessier,  JJ.  Rep.  5  Q.  L. 
R.  311.  8  Rev.  Leg.  283. 

Sheriff's  return  subject  to  inscription 
en  faux — An  opposing  creditor  may 
inscribe  en  faux  against  the  return  of 
the  Sheriff  which  avers  that  he  receiv- 
ed the  price  of  adjudication,  ffliile 
in  fact  the  anljudicataire  and  the 
sheriff  had  agreed  to  substitute  for  the 
real  payment  of  the  price  a  private 
claim,  in  which  the  adjudicataire  and 
his  family  were  interested,  against  the 
sheriff  who  was  insolvent.  La '  Soci^tS 
de  Construction  Permanente  &  Martin. 
Q.  Judgment  reversing,  7  September, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  McCord,  JJ.  Reported 
10  Rev.  Leg.  619. 
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SHERIFF'S  FEES  FOR  KEEP  OF 
PRISONERS.— Under  the  39  Vic ,  c.  ]  1, 
the  sheriff  can  only  recover  from  the 
corporation  of  Quebec,  the  keep  of 
prisoners  convicted  under  the  vagrant 
act,  and  in  any  case  of  imprisonment 
for  contravention  of  a  by-law.  Alleyn  & 
The  Corporation  of  Quebec.  Q.  Judg- 
ment confirming,  7  Dec,  1881.  Sir  A. 
A.  Dorion,  C.  J.,  Eamsay,  Tessier,  Cross, 
Baby,  JJ. 

SHIPPING.  —  A  vessel  charged  for 
mooring  at  a  wharf  is  not  liable  for 
wharfage  of  cargo,  and  there  is  no 
<vharfage  due  for  goods  not  landed  on 
the  wharf  There  is  no  special  custom 
of  the  port  of  Quebec  proved.  Forrest 
&  Berensten.  Q.  Judgment  confirming, 
4  Dec,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Eamsay,  Tessier,  Cross,  Baby,  JJ. 

It  is  for  the  Master  at  his  diligence 
to  estabUsh  the  contribution  for  a  ge- 
neral average  ;  and  where  he  has  not 
done  so,  he  cannot  demand  the  deposit 
ot  a  snm  of  money  arbitrarily  fixed  by 
him  as  the  probable  amount  of  the  con- 
tribution before  delivering  the  goods, 
but  must  be  satisfied  with  a  sufficient 
security  bond.  Pearson  &  Wurtele. 
Judgment  confirming  that  of  Superior 
Court,  5  June,  1876.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  McCord,  J  J. 

General The  consignee  has  a  right 

to  demand  delivery  ot  his  goods  on 
.  furnishing  a  sufficient  bond  to  cover  his 
contribution  to  a  general  average  unad- 
justed notwithstanding  Ajt.  2566.  C.  C, 
and  the  master  cannot  insist  on  the  de- 
posit of  a  specific  sum  of  money  before 
delivery.  Pearson  &  Wurtele  et  al. 
Judgment  confirming,  5  June  1876.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay,  San- 
born, McCord  JJ. 

Charter  party A  charter-party  of  a 

vessel  at  sea  was  to  be  cancelled  if  the 
vessel  was  not  ready  to  receive  cargo  on 
the  10th  August.  She  only  came  to  her 
berth  a  little  before  six  in  the  evening 
of  the  10th,  and  was  not  ready  to  re- 
ceive cargo,  and  did  not  in  effect  receive 
any.  Held,  that  the  lessee  was  justi- 
fied in  not  carrying  out  the  charter-par- 
ty. Paterson  &  Knight.  Judgment  con- 


firming, 6  September,  1878.'  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ. 

By  Art.  2408  C.  C,  the  sub-lessor  of  a 
ship  is  liable  as  if  he  were  owner.  Hod- 
dart  et  al.  &  Gosset.  Judgment  confir- 
ming, 19  March,  1877.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Eamsay,  Sanborn, 
Tessier,  JJ.  Sanborn,  J.  dis. 

Damages  for  delay  to  furnish  car- 
go— Demurrage — A  charter-party  was 
entered  into,  by  which  a  steamer  was  to 
take  on  board  a  cargo  of  coal,  at  the 
port  of  Sydney,  Cape  Breton.  In  the 
charter  party  was  this  stipulation  : 
"  Taking  her  turn  with  other  steamers, 
and  taking  precedence  of  sailing  ves- 
sels, and  receive  prompt  despatch  in 
loading  and  unloading.  "  Sydney  is  a 
coaling  port,  and  the  coal  is  brought 
straight  from  the  pit  to  the  vessels  loa- 
ding. There  were  a  number  of  vessels 
waiting  to  load,  and  the  steamer  did 
not  get  her  cargo  until  seventeen  days 
after  the  captain  protested  the  freigh- 
ters. Held,  that  it  wa?  for  the  shipowner 
to  establish  want  of  diligence,  and  that 
there  being  no  delay  attributable  to 
the  master  or  crew,  or  except  what 
was  occasioned  by  the  custom  of  the 
port,  the  shipowner  was  not  entitled  to 
damages  by  way  of  demurrage.  Lord  & 
Elliot  et  al.  M.  Judgment  reversing, 
2  [  March,  1882.  Monk,  Eamsay,  Cross, 
Baby,  JJ.  Cross,  J„  dissenting.  Eep. 
5  Leg.  News  124.  2  Dec.  d'A.  337. 

Note This  judgment  was  reversed 

in  the  Privy  Council.  (1) 

The  Appellant,  in  January,  1879, 
agreed  to  charter  a  steamship  for  the 
carriage  of  live  cattle  to  England,  and 
the  conditions  of  the  charter-party  were 
that  the  steamship  should  proceed  to 
Montreal  with  all  convenient  speed  to 
arrive  there  "  between  "  the  opening  of 
navigation  in  1879,  and  thereafter  to 
run  regularly  between  Montreal  and 
London,  and  to  be  dispatched  from 
Montreal  in  regular  rotation  with  other 
steamers  to  be  chartered  up  to  1st  Oct- 
ober, 1879.  Navigation  opened  at  Mont- 


(1)  See  Appendix. 
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real  about  1st  May,  but  the  steamship 
did  not  arrive  there  until  5th  June, 
when  the  Appellant  refused  to  load. 

There  was  not  a  substantial  com- 
pliance with  the  contract  on  the  pai  t 
of  the  ship,  and  that  the  Appellant  was 
entitled  to  throw  up  the  charter-party. 
McShane  &  Henderson  ei  al.  M.  Judg- 
ment reversing,  27  May,  i  884.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Eep.  M.  L.  R.  1  Q.  B.  264. 

NoTA Similar  judgments  were  ren- 
dered in  McShane  &  Milhurn  and  Mc- 
Shane &  Hall  et  al.,  in  which  oases  the 
ships  arrived  respectively,  May  17  and 
May  18.  Kep.  M.  L.  R.  II  Q.  B.  42. 

The  stipulation  in  a  charter-party, 
that  the  vessel  shall  be  loaded  with  all 
despatch,  is  to  be  interpreted  as  mean- 
ing according  to  the  custom  of  the  port, 
which  in  this  case  was  that  the  vessels 
should  be  loaded  in  their  due  turn,  as 
reported. 

There  was  evidence  that  by  the  cus- 
tom of  the  port  extra  large  vessels  were 
loaded  by  tender  ;  held,  that  the  light- 
ers of  such  vessels  were  entitled  to  be 
loaded  whenever  they  came  into  port 
as  though  the  vessel  herself  were  there; 
more  specially  as  the  lighters  were  only 
taking  "bunker"  coal  for  the  vessel 
there  were  attending,  i.  e.,  coal  for  con- 
sumption, which  by  the  regulations  of 
the  port  had  (ireoedence  over  coal  for 
cargo.  Lord  et  al.  &  Dunkerly.  M. 
Judgment  reversing,  26  February,  1884. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Baby,  JJ.  Tessier,  J.  dis.  Rep. 
7  Leg.  News  J  02. 

Where  the  charter  party  stipulates 
that  a  vessel  shall  load  in  turn  subject 
to  the  "  regulations  of  the  international 
coal  and  railway  company  "  and  it  ap- 
pears that  it  is  due  of  their  regulations 
that  steamers  shall  have  precedence  to 
take  ''  bunker  "  coal,  that  is  coal  for 
their  own  use  in  navigating,  any  loss  of 
time  in  giving  such  precedence,  will 
not  give  rise  to  demurrage.  Allan  & 
Carbray  et  al.  Judgments  confirming,  14 
June,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
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The  purchaser  of  a  cargo  of  coal  is 
liable  in  damages  for  the  demurrage 
incurred  by  the  ship,  owing  to  the  pur- 
chasers not  being  ready  to  receive  the 
coal  according  to  the  rate  at  which  it 
should  be  delivered.  Brow  &  Hart  et 
al.  M.  Judgment  confirming,  14  June, 
1879  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  J  J. 

Where  a  loss  takes  place  by  collision 
for  which  Defendants  are  responsible, 
it  is  no  answei  to  the  suit  by  the 
shipper  that  be  has  been  paid  by  the 
Insurance  Company. 

A  man  in  charge  of  a  barge  navi- 
gating the  waters  of  the  St.  Lawrence, 
as  captain,  is  not  presumed  to  have  the 
highest  amount  of  nautical  skill. 

_  If  notice  was  required  under  the 
circumstances,  notice  to  the  company 
whose  steamer  did  the  damage  on  the 
day  after  the  accident  is  sufiBcient.  The 
duty  of  the  captain  of  the  barge  was  to 
use  all  case  in  preserving  the  cargo. 
The  Richelieu  &  Ontario  Navigation 
Company  &  Lafrenihre  et  al.  Judg- 
ment confirming,  14  June,  1879.  Do- 
rion, C.  J.,  Monk,  Siootte,  Ramsay, 
Tessier,  JJ.  Rep.  2  Leg.  News  204. 

Le  capitaine  d'un  navire  a  droit  d'ao- 
tion  pour  reoouvrer  le  fret  de  la  cargai- 
son  delivree  au  port  de  destination, 
quoique  la  marchandise  ait  ete  partielj 
lement  endommagee  en  la  debarquant' 

Le  recours  du  consignataire  'pent 
etre  en  dommages,  soit  par  exception,, 
soit  par  demande  incidente,  pour  re- 
couvrer  le  dommage  soufiert.  Halcrov 

6  Lemesurier.  Q.  Judgment  reforming, 

7  October,  1884.  Monk,  Ramsay,  Tes- 
sier, Cross,  Baby,  JJ.  Rep.  10  Q.  L.  R 
239. 

Damages   to   shipping.  —  Stress  of 

weather Mooring Allen  et  al  ^ 

The  Quebec  Warehouse  Company  et  e 
contra.  Q.  Judgment  confirming,  8 
October,  1884.  Sir  A.  A.  Dorion,  C.J., 
Ramsay,  Cross,  Baby,  JJ. 

The  captain  of  a  barge  navigating  in- 
land waters  will  not  be  held  hable  for 
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not  having  the  highest  nautical  skill. 
The  Richelieu  and  Ontario  Navigation 
Co.  &  Lafreniire  et  al.  M.  Judgment 
confirming,  14  June,  1879.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Sicotte,  Ramsay,  Tes- 
sier,  JJ.  Rep.  2  Leg.  News  204. 

STORAGE The  master  of  a  ship  is 

liable  to  the  shipper  for  bad  storage  by 
which  goods  are  damaged.  M.  Judg- 
ment, December,  1874.  Dorion,  C.  J., 
Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ. 

SIGNATURE v.  Receipt The  sign- 
ature to  a  writing,  which  is  denied,  can- 
not be  proved  solely  by  comparison  of 
the  disputed  signature  with  other  si- 
gnatures which  are  admitted  or  proved 
to  be  genuine. 

Qumre,  as  to  the  effect  of  illegal 
evidence  taken  without  objection. 
Paige  &  Ponton.  M.  Judgment  con- 
firming, 19  March,  1877.  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ.  Rep.  26  J.  155. 

Lorsque  la  signature  portee  au  has 
d'un  billet  n'est  pas  sufBsamment  prou- 
vee  etre  celle  du  pretendusignataire, 
apres  negation  sous  serment  de  la  part 
de  celui  ci,  Taction  en  reclamation  du 
paiement  du  dit  billet  sera  renvoyee. 
Boulanger  &  Walters.  Q.  Judgment 
reversing,  6  May,  1886.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Ramsay,  Cross,  JJ.  dis.  Rep.  14  Rev. 
Leg.  359. 

SIGNIFICATION     OF     TRANSFER.  — 

Non-signification  of  transfer  of  the  claim 
sued  on  must  be  pleaded  ;  and  there- 
fore where  the  Defendant  allowed  judg- 
ment to  be  obtained  ex  parte,  it  was 
held  that  he  could  not  raise  the  ques- 
tion of  non-signification  in  appeal. 
Stanley  &  Eonlon.  M.  Judgment  con- 
firming, 22  December,  1876.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Rep.  21  J.  75. 

Acceptance  of. — In  the  case  of  an  as- 
signment with  the  consent  of  the  mort- 
gagor, containing  a  covenant  by  the  as- 
signor to  transfer  to  the  assignee  as 
collateral  security  a  policy  of  insurance 
then  held  by  the  assignor  on  the 
23 


buildings  existing  on  the  property  mort- 
gaged, that  the  failure  by  the  assignee 
to  secure  such  transfer,  and  the  conse- 
quent reception  by  the  assignor  of  the 
insurance  money  under  the  policy, 
would  not  entitle  the  mortgagor  to 
claim  from  the  assignee  the  discharge 
of  the  mortgage.  Robert  &  Macdonatd. 
M.  Judgment  confirming,  22  December, 
1874.  Dorion,  C.  J.,  Monk,  Tasohereau, 
Ramsay,  Sanborn,  JJ.  Rep.  19  J.  90. 

SIMULATED  QZ^^.— Prescription  of 

ten  years La  prescription  de  dix  ans 

ne  s'applique  pas  a  une  demande  en 
resiliation  ou  resolution  d'un  acte  si- 
mule. 

Celui  qui  a  ete  partie  a  un  acte  si- 
mule  pent  en  demander  la  risiliation, 
lors  mSme  qu'il  I'aurait  consenti  avec 
I'intention  de  frauder  ses  creanciers,  si 
cette  fraude  n'est  pas  en  tout  ou  en 
partie  la  cause  ou  consideration  de  la 
convention  entre  les  parties.  Dorion  & 
Dorion  &  e  contra.  M.  Judgment  con- 
firming, 31  October,  1883.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  3  Dec.  d'A.  376. 

SLANDER. — Although  the  presump- 
tion of  reconciliation  in  a  case  of  slan- 
der is,  as  a  general  rule,  favorably  re- 
ceived, it  is  not  so  where  the  slanders 
complained  of  are  atrocious,  and  dictat- 
ed apparently  by  persistent  malice,  and 
in  such  case  the  evidence  must  be  clear 
to  establish  the  presumption  of  con- 
donation. In  this  case,  the  evidence  ap- 
pears to  the  majority  of  the  Court  to  be 
wholly  insufficient.  Veilleux  &  La- 
nouette.  Q  Judgment  reversing,  7  Dec, 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessiei,  Cross,  Baby,  JJ.  The  Chief  Just- 
ice, dis.  Rep.  5  Leg,  News  419. 

In  an  action  of  damages  for  slander, 
a  plea  of  justification,  and  not  in  miti- 
gation of  damages,  will  be  rejected  on 
demurrer.  Moquin  &  Brassard.  M. 
Judgment  confirming,  June,  1875.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Ramsay, 
Sanborn,  JJ. 

Plaintiff  appealed  thinking  damages 
insufficient.  Appeal  dismissed.  Mack  & 
Welsh.    M.  Judgment  confirming,  29 
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November,  1881.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Action  of  damages  for  slandering  the 
professional  reputation  of  a  medical 
practitioner.  The  Court  thought  the  dam 
ages  excessive  and  reduced  the  amount. 
Beed  &  Levi.  Q.  Judgment,  5  June, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  J  J.  Ramsay,  J., 
dissenting  as  to  reduction. 

Note The  Supreme  Court  reversed 

this  judgment  and  held:  "In  an  action 
of  damages,  if  the  amount  awarded  in 
the  Court  of  first  instance  is  not  such 
as  to  shock  the  sense  of  justice  and  to 
make  it  apparent  that  there  was  error 
or  partiality  on  the  part  of  the  judge 
(the  exercice  of  a  discretion  on  his  part 
being  in  the  nature  of  the  case  requir- 
ed], an  appellate  court  will  not  inter- 
fere with  the  discretion  such  judge  has 
exercised  in  determining  the  amount  of 
damages."  6  Sup.  Ct.  Rep.  482.  In  spite 
of  the  elaboration  of  this  holding,  this 
case  lays  down  no  new  principle.  Courts 
of  Appeal  are  not  presumed  to  reverse 
judgments,  except  when  there  is  error, 
and  actions  of  damages  stand  precisely 
on  the  same  footing  in  this  respect  as 
other  cases 

Where  injurious  words  are  used  in 
anger  on  a  sudden  heat,  small  amends 
will  suffice  if  promptly  tendered.  Mack 
&  Welch.  M.  Judgment  confirming,  29 
November,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Eamsay,  Tessier,  Cross,  Baby,  JJ. 

Privileged    communication Notice. 

— Where  a  municipal  councillor  uses 
words  injurious  to  the  character  of  the 
Secretary-Treasurer  of  the  municipality 
in  the  discharge  of  his  duty,  without 
malice,  the  communication  is  privileged. 
Cloutier  &  Blackbean.  Q.  Judgment 
reversing,  7  Dec,  1882.  Sir  A.  A.  Do- 
rion, C.  J.,  Eamsay,  Tessier,  Cross,  Ba- 
by, JJ.  Rep.  5  Leg.  News  420. 

A  person  qualified  to  vote  at  the 
election  of  a  school  trustee  may  at  the 
time  of  the  election  fairly  discuss  the 
conduct  of  a  trustee  seeking  re-elec- 
tion, and  may  indicate  irregularities 
committed  by  him  in  the  discharge  of 
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his  duties  as  such  trustee  but  he  is  not 
permitted  to  qualify  such  irregularities 
as  being  dishonest.  Powell  &  Waters. 
Q.  Judgment  reversing,  7  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Monk,  Cross,  JJ.,  dis- 
senting.    Reported  8  Rev.  Leg.  656. 

By  words  spoken    in  the  pulpit.^ 
While  ministers  of  religion  are  amena- 
ble to  the  civil  tribunals  for  slanderous 
expressions  uttered  by  them  from  the 
pulpit  or  elsewhere,  an  actioa  of  dama- 
ges for  slander  will  not  be  sustained 
against   a  priest  for  admonishing  his 
congregation,  on  pain  of  being  deprived 
of  the  sacraments,  not  to  go  near  the 
shop    of   certain    people  in  the    pa- 
rish who  were  in  the  habit  of  scoffing 
at  religion — where  no  injury  was  proved, 
and  it  did  not  appear  that  the  words 
were  spoken  maliciously  or  with  inten- 
tion to  injure  any  particular  individual, 
though  they  were  generally  understood    ; 
by  the   congregation  to  apply  to  the 
plaintiff".  Blanchard  &  Richer.  M.  Judg- 
ment confirming,  22  March,  1876.    Do- 
rion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Sanborn,  J.,  dis.  Rep.  20  J. 
146. 

Slander  by  a  priest. — Brossoit&  Tur- 
cotte.  M.  Judgment  amending,  June 
1875. 

Where  the  conduct  of  the  Plaintiff  is 
of  a  very  provocatory  character  and 
no  real  damages  are  suffered  by  Plaintiff 
the  Court  may  dismiss  Plaintiff's  action. 
Leclerc  &  Bizier.  Q.  Judgment  confir- 
ming, 5  Dec.  1874.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn  JJ.  Eep. 
6  Rev.  Leg.  269. 

SMOKE.— While  the  local  legislatures 
have  no  jurisdiction  to  deal  with  an  in- 
dictable misdemeanour,  that  being  a 
matter  of  criminal  law  assigned  exclu-  ■ 
sively  to  the  Parliament  of  Canada, 
they  have  authority  to  legislate  for  the 
prohibition  of  things  hurtful  to  public 
health,  not  matter  for  indictment  at 
common  law,  such  as  factory  chimneys 
"  sending  forth  smoke  in  such  quantity 
as  to  be  a  nuisance.  "  The  local  legis- 
latures possesses  this  power  as  coming 
under  "  municipal  institutions, "  under 
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B.  N.  A.  Act,  S.  92,  Mo.  8  ;  and  the 
fact  that  a  term  of  the  criminal  laws 
("  miisance  ")  is  used  in  a  local  act  to 
characterize  an  offense  within  the  ju- 
risdiction of  the  local  legislature  does 
not  make  the  enactment  ultra  vires 
when  the  offense  is  not  per  se  an  indict- 
able offense  under  the  criminal  law. 
Pilow  et  al.  &  Mousseau,  Att.  Gen.  M. 
Judgment  confirming,  27  January,  1885. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Cross, 
Baby,  JJ.  Eep.  M.  L.  E.  I.  Q.  B.  401.  14 
Eev.  Leg.  252. 

SNOW. A  proprietor  is  liable  in  da- 
mages for  snow  falling  from  the  roof  of 
his  house,  where  it  had  been  negligent- 
ly left  to  accumulate,  and  by  which  a 
horse  was  frightened  and  ran  on,  over- 
turning defendant's  carriage  and  in- 
juring him  personally.  Dawson  et  al. 
&  Trestler.  M.  Judgment  confirming, 
16th  Dec,  1881.  Monk,  Eamsay,  Tes- 
sier,  Cx'oss,  Baby,  JJ.  Monk,  Eamsay, 
JJ.,  dis.  Eep.  5  Leg.  News  114.  2  Dec. 
d'A.  115. 

SOCIETY. — V.  CoRPOEATioN,  Bdilding 
Society,  &c. 

SOLATIUM.  —  Damages  may  be  re- 
covered for  physical  and  mental  suffer- 
ing caused  by  a  wound  inflicted  by 
Defendant,  where  there  was  only  ne- 
gligence. Pelletier  &  Bernier.  Q.  Judg- 
ment confirming,  6  March,  1877.  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  Monk, 
J.,  dis.  Eep.  3  Q.  L.  E.  94,  and  9  Eev. 
leg.  338. 

Following  Ravary  and  G.  T.  R.,  6  J., 
49.  A  direction  to  the  jury  that  anguish 
of  mind  suffered  for  the  loss  of  a  hus- 
band may  properly  be  taken  into  con- 
sideration by  them  in  estimating  the 
damages  which  should  be  allowed  to 
the  widow,  is  not  erroneous.  (1)  Robin- 
son &  The  Canadian  Pacific  Railway 
Co.  M.  Judgment  reversing,  1 6  Jan., 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Cross,  Baby,  JJ.  Eep.  M.  L.  E.  II.  Q.  B. 
25,  9  Leg.  News  85,  4  Dec.  d'A.  297. 


(1)  This  judgment  has   been  since    over 
ruled  by  the  Supreme  Court,    v.  Appendix. 


SPECIFIC  PERFORMANCE      TIO 

Under  the  law  of  this  Province  a 
father  has  an  action  of  damages  against 
the  wrongdoer  for  the  death  of  his 
child,  caused  by  the  fault  of  the  De- 
fendant. And  it  will  be  no  answer  to 
such  action  to  say  that  the  child  was 
too  young  for  his  services  to  be  of  any 
value,  and  that  he  was  only  a  source  of 
expense  to  the  parents  at  the  time. 
Lord  &  La  Compagnie  du  Ghemin  de 
Per  du  Nord.  Q.  Judgment  confirming, 
5  February,  J  886.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Eep.  14  Eev.  Leg.  297. 

SPECIAL  POWER  UNDER   STATUTE. 

— A  Eailway  Company  being  embar- 
rassed obtained  an  act  of  Parliament, 
authorizing  an  arrangement  with  cre- 
ditors for  debts  due  up  to  a  certain 
date.  This  was  on  the  proviso  that  the 
company  should,  within  three  months 
obtain  the  consent  of  three-fourths  of 
the  English  and  three-fourths  of  their 
American  creditors  to  this  arrange- 
ment. It  was  admitted  that  the  re- 
quisite consent  of  the  English  creditors 
had  been  obtained.  There  was  no  ad- 
mission or  evidence  that  any  such  con- 
sent within  three  months  had  been 
obtained,  but  it  appears  that  from  time 
to  time  almost  the  whole  of  the  cre- 
ditors had  individually  accepted  the 
terms.  This  was  deemed  a  sufficient 
compliance  with  the  terms  of  the 
Statute.  McDonald  &  The  Grand 
Trunk  Railway  Co.  M.  Judgment  con- 
firming, 13  March,  1781.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Taschereau,  JJ. 
Eamsay,  J.,  dissenting. 

SPECIFIC    PERFORMANCE.— 06%a- 

tion  to  take  Deed. — "Where  a  vendor 
seeks  to  enforce  the  sale  of  a  lot  of 
land,  and  tenders  a  deed  to  the  pur- 
chaser differing  in  several  unimportant 
particulars  from  the  acknowledged 
conditions  of  sale,  the  Court  may  vary 
and  reduce  the  conditions  sought  to  be 
imposed,  and  may  order  a  deed  to  be 
executed,  pursuant  to  the  precise  con- 
ditions of  sale. 

An  adjudication  at  auction  on  condi- 
tions signed  by  the  purchaser  comple- 
tes the  sale  as  between  the  parties  ; 
and  where  there  is  a  stipulation  that  a 
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deed  shall  be  executed  within  ten  days 
after  a  sale  by  auction,  the  failure  of 
the  vendor  to  tender  a  deed  before  the 
expiration  of  the  delay  does  not  ipso 
facto  resolve  the  sale. 

A  stipulation  in  the  conditions  of 
sale  by  auction  that  the  vendor  shall 
be  entitled  to  proceed  to  folle  enchire 
if  the  purchaser  makes  default  does 
not  restrict  the  vendor's  recourse  to 
that  remedy  or  exclude  other  actions. 
Ligget  et  at.  &  Tracey.  M.  Judgment 
31  Dec,  1875.  Dorion,  C.  J.,  Monk, 
Ramsay,   Sanborn,  JJ.  Eep.  20  J.  313. 

STAMPS. — Action  on  a  note  on  which 
the  stamp  was  insufficient  in  amount, 
and  the  stamp  was  incorrectly  cancel- 
led. The  defect  was  only  noticed  in 
appeal.  On  motion  of  the  respondent 
in  appeal  he  was  permitted  to  correct 
the  irregularity .  Cimon  &  Thompson. 
Q.  Judgment,  8  June,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Eamsay,  Tessier,  Cross, 
JJ.  Eep.  3  Leg.  News  194. 

"Where  inadvertently  a  party  failed 
to  affix  a  stamp  to  a  legal  document, 
on  an  affidavit  of  his  good  faith,  he  will 
be  permitted  to  affix  the  required 
stamps,  on  paying  a  penalty,  which  the 
Court  fixed  at  ten  cents.  Leduc  &  Mc- 
Carthey.  Q.  Judgment,  Badgley,  Monk, 
Taschereau,  Eamsay,  JJ. 

V.  FuRNiss  &  SoPBR.   Sep.,  1875 An 

action  on  an  unstamped  hon  will  be  dis- 
missed, with  costs,  even  where  the  De- 
fendant has  not  pleaded  the  fact.  Hu- 
don  &  Girouard.  M.  Judgment,  16  Sep. 
1875.  Dorion,  C.  J.,  Monk,  Trschereau, 
Ramsay,  Sanborn,  JJ.  Eep.  21  J.  15. 

STATUTE  OF  FRAUDE.— Art.  1235 
C.  C Interrogatories Interrogato- 
ries sur  faits  et  articles  may  be  taken 
pro  confessis,  without  any  motion  to 
that  effect. 

Interrogatories  so  taken  ^ro  confes- 
sis, when  they  furnish  sufficient  com- 
mencement de preuve par  ^critmay  sup- 
ply the  want  of  the  memorandum  in 
writing  required  by  art.  1235  of  our 
Civil  Code. 


Is  the  sale  of  a  horse  to  a  private 
person,  not  a  dealer  in  horses,  a  com- 
mercial contract?  Cox  &  Patton.  M. 
Judgment,  20  June,  1874.  Taschereau, 
Ramsay,  Sanbnrn,  Loranger,  JJ.  Lo- 
ranger,  J.,  dis.  Eep.  18  J.  316. 

V.  NicTiolls  &  Haas.  M.  Judgment 
confirming,  Sep.,  J  874.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
J  J . 

STATUTORY  PRIVILEGE  TO  BUILD  A 
TOLL  BRIDGE. — A  number  of  persons 
living  in  the  neighbourhood  of  this  toll- 
bridge  agreed  to  build  a  bridge  in 
common  in  order  to  avoid  paying  toll. 
Held,  that  this  was  a  violation  of  the 
statutory  privilege,  ^irard  &  B4langer 
et  al.  M.  Judgment  reversing,  Sep., 
1874.  Monk,  Taschereau,  Eamsay,  San- 
born, Loranger,  JJ. 

STEAMER. — Supplies  to v.  Mer- 
chant Shipping  Act. 

STOCK-HOLDER.— «.  Coepoeations— 
Joint  Stock  Companies,  &o. 

STORAGE — V.  Shipping  Cases. 

STREET  RAILWAYS.— A  street  Hall- 
way  Company   authorized  by   statute 
(24  Vict.,  c.  84)   to  construct  a  track 
upon,  and  along  the  highways  in  the 
parish  of  Montreal,  leading  into  the 
streets  of  the  City  "  and  to  use  and 
"  occupy  any  and  such  parts  of  any  of 
"  the  streets  or  highways  aforesaid  as 
"  may  be  required  for  the  purpose  of 
"  their  railway  track,  and  the  laying  of 
"  the  rails  and  the  running  of  their  cars 
"  and  carriages,"  exceeds  its  powers  by 
laying  the  track  on  one  side  of  a  high- 
way, within  six  feet  from  the  line  of  the 
adjoining  property,  the  value  of  which 
was  thereby  greatly  diminished.  Where 
a  right  of  passage  is  given  it  should  be 
exercised  ex  aequo  etbono,  in  accordance 
with  the  use  and  destination  of  the 
highway,  so  as  to  cause  as  little  incon- 
venience as  possible  (compatible  with 
the  exercise  of  the  privilege)  to  the 
public,  and  the  adjoining  proprietore. 
And,   in  the  present  case  the  track 
should  have  been  constructed  on  the      | 
part  of  the  highway  used  by  vehicles, 
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and  not  on  one  side  thereof  used  by 
persons  on  foot,  and  where  the  running 
of  the  cars  interfered  with  access  to 
the  adjoining  property. 

Neither  the  trustees  of  the  Montreal 
Turnpike  roads,  nor  the  municipality 
of  the  parish,  had  any  right  to  autho- 
rize the  laying  of  the  track  of  the  rail- 
way on  one  side  of  the  highway,  so  as 
unnecessarily  to  injure  the  adjacent 
property.  Boss  &  City  Passenger  Bail- 
way  Co.  M.  Judgment  reversing,  16 
Sept.,  1879.  Sir  A.  A.  Dorion,  0.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Kep. 
24  J.  60. 

STREETS.  —  A  corporation  having 
power  from  the  legislature  to  alter  the 
pavements  from  wood  to  stone,  is  not 
obliged  to  enter  on  this  alteration  si- 
multaneously. 

The  by-law  was  sufficiently  precise 
although  it  did  not  state  the  width  of 
the  flatstone  work  in  each  street.  Bain 
&  The  City  of  Montreal.  M.  Judgment 
confirming,  19  January,  1882.  Sir  A.  A, 
Dorion,  C.  J.,  Eamsay,  Tessier,  Cross. 
Baby,  JJ.  Eep.  5  Leg.  News  71,  2  Dec. 
d'A.  221. 

The  corporation  of  Quebec  having 
opened  a  hole  in  the  street  for  certain 
repairs,  or  allowed  it  to  be  opened,  is 
not  responsible  in  damages  to  a  person 
driving  into  the  hole,  which  was  not 
protected  and  no  light  kept  burning  at 
night,  if  the  party  was  driving  at  the 
rate  of  eight  miles  an  hour.  Gray  & 
Mayor  &e.  of  Quebec.  Judgment  con- 
firming, 5  June,  1871.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 
Eamsay,  J.,  dis.,  said  that  to  make  con- 
tributory negligence  two  things  were 
necessary.  1st  theremustbenegligence. 
2nd  the  negligence,  must  contribute  to 
the  accident.  He  did  not  think  that 
driving  at  eight  miles  an  hour  was  ne- 
gligence, and  it  was  not  proved  nor 
rendered  probable  that  Appellant's  car- 
riage falling  into  a  hole  made  in  the 
middle  of  the  road,  would  have  been 
less,  had  it  been  going  at  the  rate  of 
six  miles  an  hour. 


railway  company  to  perform  certain 
works  within  the  limits  of  a  municipal 
corporation,  and  in  the  exercise  of  such 
powers,  injury  is  done  to  a  proprietor 
by  interfering  unnecessarily  with  the 
street  leading  to  his  house,  such  pro- 
prietor will  have  no  action  against  the 
municipal  corporation,  but  must  seek 
his  remedy  against  the  company.  Cor- 
poration of  Three  Bivers  &  Lambert. 
Q.  Judgment  confirming,  5  June,  1880. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross.  JJ.  Tessier,  J.  dis.  Eep.  10  Eev. 
Leg.  359. 

SUBROGATION.— Anhypotheoary  cre- 
ditor may  pay  off  the  claim  of  a  prior 
hypothecary  creditor  even  after  the 
sale  of  the  property  hypothecated  to 
the  party  having  the  later  claim.  Brun- 
net  dit  Letang.  M.  Judgment  confir- 
ming, 24  March,  1882.  Monk,  Eamsay, 
Cross,  Baby,  JJ. 

A  caution  who  pays  the  debt  which 
he  had  guaranteed  is  subrogated  de 
plein  droit  in  the  rights  of  the  credi- 
tor. 

A  debtor  who  pays  his  own  debt  with  • 
borrowed  money  may  subsequently 
make  a  valid  transfer  of  the  debt,  with- 
out fraud,  and  he  is  not  prevented  from 
so  doing  by  article  1155  C.  C.  Benny  et 
al.  &  Moat.  Judgment  confirming,  22 
March,  1879.  Dorion,  C.  J.,  Monk,  Eam- 
say, Tessier,  Cross,  JJ.  Cross,  J.  dis. 
Eep.  2  Leg.  News  97.  Confirmed  in 
Privy  Council.  (1) 

A  special  mortgagee,  tliird  in  rank, 
obtaining  legal  subrogation  in  the 
rights  of  a  general  mortgagee,  first  in 
rank,  covering  the  same  and  other  pro- 
perty, would  not  be  allowed  to  use  his 
recourse  so  as  to  defeat  the  equities  of 
a  second  mortgagee,  if  the  mortgagee 
first  in  rank  was  amply  secured  on  the 
other  property  affected  by  it  ;  but  in 
the  present  case,  the  Eespondents, 
having  bought  from  the  firm  of  Stern- 
berg &  Co.,  a  certain  property  hypo- 
thecated to  the  Eoyal  Institution  for 
the  Advancement  of  Learning,  for  a,  cer- 
tain sum  of  money,  and  having  obtained 


Special   power  being  granted  to  a  |     (1)  See  Appendix. 
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by  paying  this  sum  to  the  Royal  Insti- 
tution a  legal  subrogation  against  Ap- 
pellant, vendor  to  Sternberg  &  Co.,  who 
had  undertaken  in  his  deed  of  sale  of 
the  said  property  to  Sternberg  &  Co., 
to  discharge  it  from  said  hypothec,  was 
entitled  to  recover  this  amount  from 
the  Appellant,  although  he  had  failed 
to  claim  payment  of  his  first  mort- 
gage on  the  property  affected  by  the 
three  mortgages.  Saunders  &  The  Com- 
mercial Mutual  Building  Co.  M.  Judg- 
ment confirming,  24  March,  1883.  Monk, 
Eamsay,  Tessier,  Cross,  Baby,  JJ.  Hep. 
3  Dec.  d'A.  141. 

By  two  deeds  of  obligation  the  owner 
of  certain  real  estate  was  charged  in 
favour  of  Brunet  with  the  payment  of 
two  sums  amounting  to  $6,737  for  which 
the  real  estate  in  question  was  hypo- 
thecated. The  proprietor  sold  a  portion 
of  this  real  estate  to  Benard.  The 
Society  respondent  was  the  creditor 
of  Benard  for  $2,417.06,  for  which  sum 
Respondent  obtained  judgment,  and 
enregistered  this  judgment  against  the 
real  estate  in  question.  Respondent 
then  tendered  to  Appellant  the  full 
amount  of  his  claim,  and  demanded  to 
be  subrogated  in  his  rights.  The  Res- 
pondent refused  to  accept  this  offer  or 
to  give  the  subrogation  required 
because  Benard  was  insolvent  before 
the  tender  and  demand  of  subrogation, 
and  that  the  only  portion  of  land  in 
which  the  Respondent  had  an  hypothec, 
had  passed  into  the  hands  of  an 
assignee  and  been  sold,  and  that  Ap- 
pellant had  been  collocated  for  a  por- 
tion of  his  debt,  and  that  the  hypothec 
of  so  much  of  the  land  had  ceased  to 
exist.  L'Eiarig  &  The  SociSU  de 
Construction. 

Note. — The  case  of  i'.Bton^'  &  The 
Soci£t4  de  Construction  does  not  turn 
on  1156  C.  C.  but  on  general  principle. 
V.  Inteeest. 

The  Respondent  paid  to  the  Ap- 
pellant a  debt  due  by  M.  et  al.,  and 
took  a  subrogation  of  the  claim.  He 
sued  M.,  and  the  Appellant  had  know- 
ledge of  the  action  and  furnished  the 
names  of  witnesses  to  prove  the  debt ; 
but  the  Respondent  obtained  judgment 


for  part  only.  Held,  that  Respondent 
was  entitled  to  recover  the  balance 
from  Appellant,  but  as  he  had  not 
called  Apijellant  in  as  garant.  Res- 
pondent was  not  entitled  to  recover  the 
costs  incurred  in  the  suit  against  M. 
Carreau  &  McGinnis.  M.  Judgment 
reversing,  8  November,  1880.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Ramsay,  Baby,  JJ.,  dissent- 
ing. Reported  3  Leg.  News  362,  1  Deo. 
d  A.  12. 

SUBROGATION  DE  DROIT. —  An  in- 
surance company  which  has  paid  the 
amount  of  a  policy,  by  reason  of  a  fire 
caused  by  the  fault  of  a  third  party,  is 
not  subrogee  de  droit  in  the  rights  of 
the  insured.  The  British  America  In- 
surance Co.  &  The  Quebec  Gas  Co.  Q. 
Judgment  confirming,  7  Dec,  1873, 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

The  transfer  to  another  of  a  certain 
sum  of  money  to  be  paid  out  of  a  debt 
due  to  the  transferor  without  garantiefj^ 
and  without  the  transferee  having  paid 
any  portion  of  the  debt  due  to  the 
transferror,  is  not  a  subrogation,  but  a 
simple  transfer  without  warranty ;  and, 
in  case  of  execution  and  sale  of  the 
property  hypothecated  for  the  security 
of  the  original  debt,  the  transferor  and 
transferee  will  rank  together  au  marc 
la  livre  on  the  proceeds  of  the  sale.  In 
the  division  of  money  proceeds  of  such 
a  sale  the  transferee  of  interest  has  no 
right  to  rank  before  the  transferor, 
article  1159  C.  C.  applying  only  to  impu- 
tation of  payments  between  the  debtor 
and  creditor.  Villeneuve  &  Graham.  M. 
Judgment  reversing,  24  November, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Reported  1 
Dec.  d'A.  61.  i- 

Where  the  cautions  solidaires  pay 
the  debt  they  are  subrogated  in  the 
rights  of  the  creditor  de  plein  droit,  and 
they  may  without  fraud  cede  their 
rights  to  another.  Benny  et  al.  &  Moat. 
M.  Judgment  confirming,  22  March, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Cross,  X, 
dissenting.  Reported  1  Leg.  News  97. 


m 


SUBSTITUTION 


SUBSTITUTION 


718 


Redpath  sold  land  to  Appellants  for 
$23,856,  of  which  $3,856  was  paid  at 
execution  of  deed,  and  $20,000  was  to 
be  paid  in  ten  years.  Redpath  gave 
the  balance  to  the  Royal  1  nstitution. 
The  Royal  Institution  transferred  to 
Cunningham.  Respondent  exchanged 
the  land  sold  by  Redpath  with  Burland 
for  another  property.  Burland  was  to 
pay  the  Redpath  debt  and  hypothec- 
ated the  land  acquired  by  him  for  its 
payment.  Burland  then  sold  to  Ross 
and  others,  who  also  undertook  to  pay 
the  Redpath  debt.  The  Respondent, 
intervene,  accepted  the  new  pur- 
chasers and  discharged  Burland  per- 
sonally, but  without  discharging  any 
hypothecs  they  might  have.  Cunning- 
ham then  sued  the  Respondents  hy- 
pothecarily  for  part  of  the  nloney  and 
interest.  The  Respondents  paid  and 
sued  Burland.  Held,  confirming  the 
decision  of  the  Superior  Court  that 
Appellants  were  still  the  garants  of 
Respondents,  although  they  had  given 
a  personal  discharge  to  Burland.  Reford 
et  al.  &  The  Seminary  of  St.  Sulpice. 
M.  Judgment  confirming,  24  December, 
1882.  Monk,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Ramsay,  J.,  dissented  on  the 
principle  that  the  suit  against  Appel- 
lants created  a  circuit  of  actions  which 
would  ultimately  bring  Burland  face  to 
face  with  the  Plaintiffs.  Rep.  3  Dec. 
d'A.  1,6  Leg.  News  27. 

SUBSTITUTION.— A  testamentary  be- 
quest by  which  a,  testatrix  willed,  that 
her  property  should  be  equally  divided, 
among  her  children,  save  one  of  them, 
who  was  excluded,  giving  them  usv fruit 
etjouissance  during  their  life-time  and 
bequeathing  the  property  of  the  same 
property  to  their  heirs  as  her  heirs 
should  enjoy  and  have  them  by  law, 
and  giving  moreover  to  her  children 
who  should  take  the  bequest  and  who 
had  children  to  dispose  in  favour  of  one 
or  of  several  of  their  said  children,  the 
property  of  the  share  of  which  the  usu- 
Jruit  bequeathed  respectively  to  each, 
is  a  substitution. 

Such  substitution  must  be  registered 
to  preserve  the  rights  of  the  appeUs, 
and  the  wife  of  one  of  the  grevds, 
creditor   of  his    succession     for    the 


amount  of  her  dower,  may  invoke  such 
failure  to  register.  Morasse  &  Baby  et 
al.  Q.  Judgment  reversing,?  Sep.,  1874. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  .JJ.    Rep.  7  Q.  L.  R.    162. 

Registration Mme  Labonte  by  pe- 
titory action  seeks  to  recover  lands  form- 
ing part  of  the  substituted  property. 
Appellant  pleads  that  he  bought  at 
Sheriff's  sale  under  a  judgment  by  an 
hypothecary  creditor  prior  to  the  re- 
gistration of  the  substitution.  The 
Plaintiflf  Respondent  answers  that  the 
Appellant  was  tutor,  that  he  delayed 
to  register  and  therefore  he  cannot 
profit  by  his  negligence.  There  was  no 
allegation  or  proof  that  Appellant  knew 
of  the  will  or  the  substitution,  and  in 
absence  of  such  allegation  and  proof 
his  title  was  declared  to  be  good. 
Terrien  &  Labonte  et  ux.  M.  Judgment 
reversing,  16  December,  1881.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Tes- 
sier, J.,  dissenting.  Reported  2  Dec. 
d'A.  90. 

Radiation  d'hypoth&que Substitu- 
tion created  by  contract  of  marriage  not 
registered  ;  sale  of  real  estate  by  the 
grev4.     Subsequently,  the  cessionnaires 

of  the   appeUs  registered Meld  that 

the  representatives  of  the  purchasers 
from  the  grevS  were  entitled  to  have 
the  registration  cancelled.  Labelle  et 
al.  &  Ridley  et  al.  M.  Judgment  con- 
firming, 20  Jan.,  1883.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Renewal  of  Registration  of. — The 
renewal  of  registration  of  any  real  right 
required  by  art.  2172  of  the  Civil  Code 
has  reference  only  to  the  hypothecs  or 
charges  on  real  property,  and  not  to 
rights  in  or  to  the  property  itself.  La 
Banque  du  Peuple  &  Laporte.  M 
Judgment  confirming,  21  Sept.,  1874" 
Monk,  Taschereau,  Ramsay,  Sanborn' 
Sicotte,  JJ.    Monk,  Ramsay,  .JJ.,  dis. 

The  holder  of  property  by  particular 
title,  whether  gratuitous  or  onerous,  in 
good  faith,  may  invoke  the  nonregis- 
tration  of  the  substitution  aflFecting  the 
property.  Arts.  939  and  940  C.  C.  Ter- 
rien &  Labonte,  M.  Judgment  revers- 
ing, 16  December,  1881.  Monk,  Ramsay, 
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Tessier,  Cross,  Baby,  JJ.  Reported  2 
Dec.  d'A.  94. 

The  failure  to  insinuate  a  deed  creat- 
ing a  substitution  does  not  preclude 
the  appeU  ivova  claiming  the  property 
from  an  adjudicaiaire  at  Sheriff's  sale, 
the  property  having  been  sold  over  the 
head  of  the  usufructuary.  Lavigne  & 
McNider.  M.  Judgment  confirming,  2 
June,  1874.  Taschereau,  Ramsay,  San- 
born, Loranger,  JJ.  Taschereau,  J.,  dis. 

The  sale  of  land  by  this  grev.£  of  the 
soil  of  the  substituted  property  is  illegal, 
and  the  party  purchasing  the  land  may 
be  called  on  to  pay  for  it  by  the  appeU 
after  the  opening  of  the  substitution. 
Bulmer  et  al.  &  Dufresne  et  al.  Judg- 
ment confirming,  22  June,  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross, 
JJ.  Ramsay,  Cross,  JJ.,  dis.  Rep.  1 
Leg.  News  302.  Confirmed  in  the  Su- 
preme Court. 

Sale  of  properly  suhstitnted Land 

purchased  by  the  grevide  subslitution 
with  monies  arising  out  of  the  redemp- 
tion of  a  constituted  rent  which  belongs 
to  the  substitution,  takes  the  place  in 
all  respects  of  the  constituted  rent,  so 
much  so,  that  the  appel^s  to  the  sub- 
stitution have  a  right  to  the  land  or  its 
value,  and  not  merely  to  the  value  of 
the  constituded  rent.  Guy  et  al.  &, 
Guy  et  al.  M.  Judgment  reforming,  22 
December,  1877.  Reported  22  J.  213. 
1  Leg.  News  52. 

Defense    d'ali^ner La    prohibition 

d'aliener  contenue  dans  une  donation 
d'un  immeuble  fait  par  le  pere  a  son 
fils  dans  le  contrat  de  mariage  de  ce 
dernier,a  la  charge  denepouvoir  vendre, 
cider,  ^changer,  ni  autrement  aligner  le 
dit  immeuble  sans  exprhs  conseniemeni 
etpar  icrit  du  donateur,  comprend  en 
termes  expres,  toute  alienation  par 
vente,  cession,  echange  ou  autrement, 
et  qu'en  vertu  des  articles  972  et  975 
du  Code  Civil  une  telle  prohibition  faite 
sans  restriction  est  censee  s'etendre  a 
toutes  alienations,soit  par  acte  entrevifs 
ou  a  cause  de  mort,  et  doit  etre  inter- 
prStee  comme  constituaut  un  droit  de 
retour  en  faveur  du  donateur. 


Le  defaut  d'enregistrement  d'une 
donation  comportant  prohibition  d'alie- 
ner ne  pent  priver  le  donateur  du  droit 
de  retour  en  sa  faveur,  resultant  de 
Particle  630  du  Code  Civil,  le  donataire 
ne  peut  conferer  aucun  droit  sur  la 
propriete  au  prejudice  du  donateur, 
sans  avoir  lui-meme  fait  enregistrer  son 
titre  d'acquisition.  Pepin  &  CourcMne. 
M.  Judgment  confirming,  22  Sept., 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  .Reported 
10  Rev.  Leg.  77.  2  Leg.  News  397. 

Where  by  will  a  substitution  is 
created  and  the  testamentary  executor 
is  charged  to  place  the  capital  in  one 
or  other  investment  specified,  and-  he 
fails  to  do  so,  but  places  the  money  in 
a  bank  at  interest,  he  will  be  condemn- 
ed to  place  the  money  as  required  in 
the  name  of  the  substitution,  and  to 
pay  the  interest  to  the  grev£;  but  the 
grevi  has  no  right  to  demand  that  the 
capital  shall  be  paid  to  her  owing  to 
the  failure  of  the  testamentary  ex- 
ecutor to  comply  with  the  obligations 
of  the  will.  Bourrei  et  al.  &  Huriubise 
et  vir.  M.  Judgment  reversing,  22  De-  , 
cember,  1876.  Dorion,  C.  J.,  Monk. 
Ramsay,  Sanborn,  Tessier,  JJ.  Monk,  J, 
dissenting. 

Where  a  legacy  is  qualified  as  a  usu- 
fruit,  but  is  accompanied  by  a  legacy 
of  the  property  to  the  same  legatee 
in  favour  of  other  children  to  be  bora, 
to  take  place  after  the  death  of  the 
children  of  the  testator,  it  is  a  sub- 
stitution. I 

Such  a  bequest  to  the  three  children 
of  the  testator  by  one  clause  is  ne- 
vertheless divisible  among  the  children, 
in  such  manner  that  at  the  death  of 
one  of  them  his  own  children  will  take 
his  share.  Deseve  &  Deseve.  M.  Judg- 
ment reversing,  June  1875.  Dorion,  G^f^ 
J.,  Monk,  Taschereau,  Ramsay,  San'|s 
born,  JJ.  Monk,  Taschereau,  JJ.  dis.  '*   ] 

Folle  EncMre Execution  and  sale 

of  immoveable  property, — adjudication 
to  Jean  alias  Josue  Corriveau,  who  did 
not  pay  the  price  of  adjudication. 
Petition  for  sale  at  the  folle  enchired 
adjudicaiaire.    Petition  en  nulliU  it 


721 


SUBSTITUTIO\ 


SUBSTITUTION 


722 


d4crU  by  adjudicataire,  on  the  ground 
that  there  was  a  substitution  on  the 
property  and  that  he  was  the  grev^. 
It  also  appears  that  the  grev4  had  sold 
the  property  to  Plaintiff  and  was  her 
garani.  In  the  meantime  the  lands  were 
resold.  Held,  in  the  Superior  Court  that 
notwithstanding  the  fact  that  the 
adjudicataire  was  the  garant  of  the 
seizing  creditor,  he  had  bought  without 
reserve,  and  that  he  had  a  right  to 
have  the  dicrtt  declared  null ;  and  that 
the  petition  for  sale  at  hx&folle  enchire 
should  have  been  dismissed,  and  that 
Corriveau  was,  not  obliged  to  pay  the 
difierence  between  the  price  of  the 
first  and  of  the  second  adjudications. 
These  judgments  were  reversed  in  Ap- 
peal, the  judgment  reversing  ordered 
to  be  signified  to  Corriveau,  and  record 
returned  to  the  Superior  Court,  in 
order  to  compel  Corriveau  to  rapporter 
the  difference.  Pouliot  et  ux.  &  Corri- 
veau.  Q.  Judgment  reversing,  7  Dec, 
1881.  Monk,  Eamsay,  Tessier,  Cross, 
Baby,  JJ. 

The  appel£s  to  a  substitution  have 
an  interest  to  intervene  and  may  in- 
tervene in  a  suit  by  the  grev4  against  a 
trustee  of  the  substitution,  appointed 
by  the  will  creating  the  substitution, 
for  waste  and  maladministration. 

Having  an  interest  to  intervene  the 
party  may  urge  any  grounds  to  maintain 
his  rights,  whether  the  grev4  urges 
them  or  not.  Art.  154  C.  C.  P. 

The  appelis  being  minors  their  in- 
tervention cannot  be  rejected  becanse 
they  are  represented  by  a  tutor  ad  hoc, 
they  having  no  other  tutor.  There  is 
nothing  to  limit  the  oflSce  of  tutor  ad 
hoc  to  the  case  of  article  269  C.  C. 
Article  264  C.  C.  indicates  that  there 
are  other  cases  where  a  tutor  to  a  part 
of  the  property  of  the  minor  can  be 
named,  or  to  his  person  only.  These 
then  are  all  special  tutors  or  tutors  ad 
hoc.  Larue  &s-qualit4  &  Rattray.  Q. 
•  Judgment  reversing,  7  Octobey,  1886. 
Monk,  Eamsay,  Tessier,  Cross,  Baby, 
JJ.  Tessier,  Cross,  JJ.  dis.,  9  Leg.  News 
356. 

Un  greve  de  substitution  possede  a 


titre  de  proprietaire  et  peut  comme  tel 
faire  assurer  la  propriete  qii'il  poss^de, 
et  que  la  declaration  qu'il  aurait  pu 
faire  a  la  oompagnie  d'assurance  avant 
d'effeotuer  son  contrat,  qu'il  etait  pro- 
prietaire, n'est  pas  une  fausse  declara- 
tion. 

Lorsque  une  compagnie  d'assurance 
assure  une  maison,  une  cuisine  d'ete 
et  un  hangar  avec  tout  le  menage, 
''  contenu  dans  la  dite  maison,"  et  lors- 
qu'il  y  a  desmeubles  qui  deleur  nature 
doivent  se  trouver  dans  le  hangar  v.  g. 
le  charbon,  I'assurance  couvre  tous 
les  meubles  de  I'assure,  meme  ceux  qui 
etaient  dans  la  maison  et  qui  auraient 
ete  transports  dans  la  cuisine  d'ete  ou 
le  hangar. 

Lorsqu'une  compagnie  d'assurance 
consent  a  un  arbitrage  pour  faire  deter 
miner  le  montant  des  dommages  souf- 
fert  par  I'assure,  elle  renonce  par  la 
meme  a  son  droit  d'invoquer  toute 
cause  de  decheance  connue  par  elle 
avant  la  nomination  des  arbitres.  La 
Compagnie  d' Assurance  Mutuelle  cen- 
tre le  feu  de  la  Gitide  Montreal  &  Ville- 
neuve.  M.  Judgment  confirming,  22 
March,  1886.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Eep. 
M.  L.  E.  II,  Q.  B.  89,  4  Dec.  d'A.  376. 
9  Leg.  News  146. 

Le  curateur  a  une  substitution  n'a 
aucun  droit  de  recevoir  les  capitaux 
appartenant  a  cette  substitution,  et 
dont  il  doit  etre  fait  emploi  conforme- 
ment  a  I'article  931  du  Code  Civil. 

Un  tel  curateur  n'a  pas  non  plus  le 
droit  de  reclamer  les  interdts  de  ces 
sommes  capitales,  ces  interets  etant 
dus  aux  greves  de  substitution. 

L' Appelant  n'ayant  re^u  les  deniers 
appartenant  a  la  dite  substitution  que 
comme  procureur  des  greves,  et  simple 
negotiorum  gestor  il  n'etait  pas  tenu 
de  payer  les  interets  des  interets  des 
sommes  par  lui  regues,  si  ce  n'est  de- 
puis  la  demande  qui  en  a  ete  faite  par 
I'intervention  produite  par  I'Intime; 
I'obligation  de  payer  les  interets  des 
interets  n'incombant  qu'a  ceux  qui  re- 
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5oivent  des  deniers  pour  des  incapa- 
bles. 

En  vertu  des  articles  2250  et  2270  du 
C.  C,  les  interets  eohus  avant  le  ler 
aout,  1 866,  date  de  la  mise  en  force  du 
Code,  ne  se  prescrivent  que  par  trente 
ans,  et  que  ceux  echus  depuis  cette 
date,  et  dont  la  prescription  n'a  com- 
mence a  courir  que  depuis  la  mise  en 
force  du  Code,  se  prescrivent  par  cinq 
ans.  Dorion  &  Dorion.  M.  Judgment 
reversing,  26  May,  1885.  Sir  A.  A. 
Dorion,  C.  J.,  Eamsay,  Tessier,  Cross, 
Baby,  .JJ.  Ramsay,  J.  dissenting.  Rep. 
M.  L.  R.  I  Q.  B.  483.  4  Dec.  d'A.  213. 

SUCCESSION Acceptance  in  bar  of 

dower Error  of  lam Heirs  joined  in 

a  deed  of  sale  of  an  immoveable  per- 
taining to  the  succession  of  their  father, 
during  his  lifetime,  without  the  wife 
having  renounced  her  dower  thereon. 
Held,  that  this  immoveable  would  have 
been  subject  to  dower  if  the  heirs  had 
renounced  the  succession,  but  the  fact 
that  the  heirs  joined  in  the  deed  of 
sale  first  mentioned  was  equivalent  to 
a  declaration  of  their  acceptance  of  the 
succession  and  excluded  their  rights  to 
customary  dower.  Betournay  &  Moquin 
et  al.  M.  Judgment  reversing,  19  Jan., 
1882.  Sir  A.  A.  Dorion,  C.  J.  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Reported  5 
Leg.  News  327.  2  Dec.  d'A.  187. 

Acceptance. — Fraud. — The  acceptan- 
ce of  a  succession  by  a  person  who  is  of 
age  is  not  binding  when  such  accept- 
ance was  the  result  of  fraud. 

In  the  circumstances  of  this  case 
there  was  fraud.  Ayotte  &  Boucher  et 
al.  Q.  Judgment  confirming,  5  Oct., 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ.  The  Chief 
Justice  and  Ramsay,  J  dis.  Rep.  5  Leg. 
News  26.  8  Q.  L.  R.  327.  3  Dec.  d'A. 
123. 

SUPERINTENDENT  OF  EDUCATIDN.- 

The  superintendant  of  education  has  a 
right  to  decide  under  certain  circum- 
stances where  a  school  house  is  to  be 
built ;  and  it  is  not  a  valid  reason  for  re- 
fusing to  obey  his  order  that  the  land 
then  in  their  possession  and  on  which 
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they  were  ordered  to  build  it  belonged 
to  the  church.  Delisle  &  The  Schooh. 
Commissioners  of  St.  Jean.  Q.  Judg- 
ment reversing,  7  December,  1880.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross.  JJ.  Rep.  1  Q.  L.  R.  322.  1  Deo. 
d'A.  93. 

SUPPLEMENTARY  OATH— The  Court 
may  defer  the  supplementary  oath  to 
either  of  the  parties,  in  order  to  com- 
plete the  proof  necessary  for  the  deci- 
sion of  the  cause,  when  some  proof  has 
been  made  of  the  demand  or  excep* 
tion.  (1214  C.  C.) 

I 

And  where  it  is  proved  that  Plaintiff 
was  to  build  a  barn  for  Defendant,  and 
to  charge  him  for  work  and  material 
furnished,  and  also  that  the  work  was 
done,there  is  some  proof  of  the  demand, 
and  therefore  the  judge,  in  his  delara- 
tion,  may  defer  the  oath  to  the  Plain- 
tiff to  complete  the  proof  of  special 
charges.  Hogle  &  Lambkin.  M.  Judg- 
ment confirming,  December,  1874.  Do- 
rion, C.  J.,  Monk,  Taschereau,  Eamsay^ 
Sanborn,  JJ. 

On  a  contestation  as  to  indebtedness 
of  Defendant  on  an  account  composed* 
of   many     items,    mostly    of    trifling'! 
amounts,  judgment  was  rendered  for 
the  amount  admitted  by  Defendants 
plea    (1225),   the   evidence  only  esta- ' 
blishing  $224.13,  and  costs  of  contesta- 
tion against  Plaintifi^.    In  Review  the 
Court  was  of  opinion  that  the  Defen- 
dant was  in  bad  faith  and  deferred  the 
supplementary  oath  to  the  Plain tifl,* 
who  established  thereby  an  indebted- 
ness of  $228.98,  for  which  the  Court  of 
Review  gave  judgment  and  all  costs. 
The  Court  of  Queen's  Bench  held  that 
there  was  no  i  eason  disclosed  to  imputei; 
bad  faith  to  Defendant,  who  had  ad- 
mitted her  indebtedness  to  within  a' 
trifling  sum  of  all  that  plaintiff  claimed 
or  could  establish,  with  the  advantage 
of  his  own  oath,  and  that  under  the  cir- 
cumstances   the   supplementary  oara. 
was  improperly  deferred  to  plaintiff, 
Dahj  &  Crevier.    M.  Judgment  revers- 
ing, 15   February,  1881.    Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  CroBS,  Baby, 
JJ.  Rep.  4  Leg.  News  82. 
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SUPPLIES  TO  STEAMBOAT  FOR  IN- 
LAND NAVIGATION.— There  is  no  pri- 
vilege in  favour  of  the  party  furnishing 
supplies  to  a  steamboat  during  the 
season  of  navigation  of  the  year,  and 
not  for  the  last  voyage.  Owens  et  al  & 
The  Union  Bank  of  Lower  Canada.  M. 
Judgment  confirming,  3  February,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

SUPREME    COURT.— Subject  to  the 

limitations  and  provisions  hereinafter 
made,  an  appeal  shall  lie  to  the  Su- 
preme Court  from  all  final  judgments 
of  the  highest  Court  of  final  resort, 
whether  such  Court  be  a  Court  of  Ap- 
peal or  of  original  jurisdiction,  now  or 
hereafter  established  in  any  Province 
of  Canada,  in  cases  in  which  the  Court 
of  original  jurisdiction  is  a  Superior 
Court ;  Provided  that  no  appeal  shall 
be  allowed  from  any  judgment  ren- 
dered in  the  Province  of  Quebec  in 
any  case  wherein  the  sum  or  value  of 
the  matter  in  dispute  does  not  amount 
to  two  thousand  dollars  ;  and  the  right 
to  appeal  in  civil  cases  given  by  this 
Act,  shall  be  understood  to  be  given  in 
such  cases  only  as  are  mentioned  in 
this  section,  except  Exchequer  cases, 
and  cases  of  mandamus,  habeas  corpus, 
or  municipal  by-laws,  as  hereinafter 
provided.  Supreme  Court  Act,  C.  38 
Vic.  cap.  11. 

It  is  the  amount  demanded  and  not 
the  amount  awarded  which  regulates 
the  right  of  appeal  to  the  Supreme 
Court,  although  section  17  of  the  Su- 
preme Court  Act  is  in  these  words  : 
"  No  appeal  shall  be  allowed  in  the 
Province  of  Quebec,  in  any  case  vyhere- 
in  the  sum  or  value  of  the  matter  in 
dispute  does  not  amount  to  |2,000.  The 
Grand  Trunk  Railway  Co.  &  .Godboui. 
Q.  8  September,  1877.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ., 
Monk  and  Tessier,  JJ.  dis.  Rep.  3  Q.  L. 
E.  346. 

Per  curiam. — Le?  requerants  Mills 
et  al.  demandent  la  permission  d'ap- 
peler  &,  la  Cour  Supreme.  lis  font  valoir 
qu'il  s'agit  d'une  rente  fonciere  et  an- 
nuelle  de  $36,  et  qu'a  raison  de  la  na- 
ture de  leur  creance  et  de  leurs  droits 
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futurs  I'appel  devrait  etre  alloue.  L'au- 
tre  partie  a  replique  que  la  vraie  ques- 
tion n'etait  pas  sur  I'existenoe  de  la 
rente.  La  question  decidee  par  la  Cour 
du  Banc  de  la  Reine  n'etait  pas  I'exis- 
tence  absolue  de  cette  rente  lonci^re, 
mais  la  priorite  de  la  creance  hypo- 
thecaire  de  Mills  et  al.  qui  leur  §tait  re- 
fusee  par  le  jugement,  a  cause  d'une 
irregularite  fatale  dans  I'inscription  hy- 
pothecaire.  Cette  creance  hypothecaire 
de  Mills  et  al.  n'est  que  d' environ  1500 
bien  au  dessous  du  montant  de  $2,000 
requis  en  ce  cas  pour  donner  le  droit 
d'appel.  D'accord  avec  le  precedent  de 
Bourget  &  Blanchard  rapportg  au  vol. 
9  p.  262  des  rapports  judiciaires  de 
Quebec  et  par  analogic  de  principes^ 
appel  a  la  Cour  Supreme  est  refusee 
dans  la  presente  instance.  In  chambers. 
Tessier,  J.  January,  1886. 

S\}^t'\\L%.— Their  liability. —Brunei 
&  Les  Syndics  de  la  Faroisse  de  la 
Pointe-Claire.  M.  Judgment  confirming, 
September,  1875. 

Where  sureties  pay  the  debt  of  the 
party  for  which  they  have  become 
security,  they  are  subrogated  in  the 
creditor's  rights. 

And  where,  by  a  deed  made  subse- 
quently to  the  payments,  the  securities 
admit  having  received  the  money  to 
make  such  payment,  and  subrogate  the 
lender  in  their  rights,  the  subrogation 
will  be  valid,  unless  there  be  fraud. 
Benny  et  al.  &  Moat.  Judgment  con- 
firming, 22  March,  1879.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Cross,  J.,  dis.  Rep.  2  Leg.  News  97. 

An  action  against  a  surety  need  not 
necessarily  be  preceded  by  an  action 
to  account  against  the  principal.  If  the 
amount  due  by  the  principal  be  in 
question  he  may  be  called  in  as  he  was 
in  this  case.  La  Compagnie  d! Assu- 
rance des  Cultivateurs,  &c.  &  Barthe  et 
al.  M.  Judgment  reversing,  16  Dec, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  The  Chief 
Justice  and  Tessier  J.,  dis. 

The  surety-bond  given  under  cap.  92, 
(C.  S.  L.  C.)  may  validly  bind  the  bonds- 
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man,  although  it  be  not  made  in  dupli- 
cate, and  be  not  recorded  by  the  Pro- 
thonotary,  and  that  no  copy  remained 
in  the  Prothonotary's  office  and  none 
was  deposited  in  the  office  of  the  Min- 
ister of  Finance,  and  that  no  notice  was 
given  to  the  Attorney  or  Solicitor- 
General  that  the  bond  was  to  be  given. 
Blais  &  Oleason.  Q.  Judgment  confirm- 
ing, 6  September,  1880.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J  J.  Monk, 
J.  dissenting.    Reported  6  Q.  L.  E.  202. 

Appellant  wrote  to  Respondents  the 
following  letter  : 

Montreal,  April  15th,  1876. 

"  Messes  L.  Bbeniee  &  Co., 

City. 
Dbak  Sirs, 

"  At  the  request  of  Mr.  Hillman,  I, 
"  herewith  agree  to  guarantee  the  pay- 
"  ment  of  a  note  signed  by  him,  and 
"  discounted  by  you,  to  the  amount  of 
"  one  hundred  and  seventy-iive  dollars, 
"  which  I  promise  to  pay  should  Mr. 
"  Hillman  fail  to  do  so,  you  to  place 
"  the  note  in  my  hands. 
I  am,  Dears  Sirs, 

Yours  truly, 
(Signed),        M.  Lessee." 

The  date  of  this  letter  was  partly 
left  in  blank.  Respondents  filled  it 
in  so  as  to  make  it  correspond  with  a 
promissory  note  which  they  obtained 
from  Hillman.  The  note  was  dishon- 
oured, and  Respondents  sued  Hillman 
and  the  Appellant.  No  service  seems 
to  have  been  effected  against  Hillman 
who  was  out  of  the  country.  Appellant 
filed  a  number  of  exceptions  which 
were  not  proved,  and  specially  that  the 
note  did  not  correspond  with  the  letter 
of  guarantee.  The  court  wa?  of  opinion 
that  the  presumption  arising  from  the 
fact  of  leaving  part  of  the  date  of  the 
letter  in  blank  was  to  leave  it  to  the 
parties  to  fill  in  a  date  to  correspond 
with  the  note  when  made.  Lesser  & 
Bernier  et  al.  M.  Judgment  confirming, 
16  Dec,  1881.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

A  surety  given  by  an   agent  for  the 


collection  of  money  cannot  be  sued 
until  the  principal  has  been  called  to 
account.  La  Compagnie  d' Assurance 
des  OulHvaieurs,  Sc.  &  Barihe  et  al. 
M.  Judgment  confirming,  16  December, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ. 

A  surety  who  signs  a  letter  of  war- 
ranty promissing  to  pay  a  certain  pro- 
missory note  to  be  signed  by  another 
cannot  complain  that  he  is  sued  on  the 
note  and  letter  of  warranty  before  the 
promisor  is  sued.  The  delay  of  the 
creditor  to  sue  for  more  than  a  year 
after  the  note  fell  due  is  not  negligence 
on  the  part  of  the  creditor,  and  the 
surety  is  not  relieved  thereby.  Lesser 
&  Bernier.  M.  Judgment  confirming, 
16  December,  1881.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 

SURETY  OF  OFFICIAL  ASSIGNEE.- 

Where  an  official  assignee  has  taken 
possession  of  an  insolvent  estate  in 
that  capacity,  and  subsequently  the 
creditors  have  appointed  him  assignee 
to  the  estate,  and  while  acting  as 
assignee  of  the  creditors  he  makes 
default  to  account  for  moneys  of  the 
estate,  the  creditors  have  recourse 
against  the  surety  who  guaranteed  the 
due  performance  of  his  duties  as  official 
assignee.  The  Canada  Guarantee  Com- 
pany &  McNicholls.  M.  Judgment  con- 
firming, 24  Sep..  1883.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
The  Chief  Justice  and  Ramsay,  J.  dis. 
Rep.  6  Leg.  News  323. 

SURETYSHIP ^The  contract  of  sure- 
tyship is  interpreted  strictly,  and  the 
consent  of  a  party.  A,  that  the  debt  of 
another,  B,  shall  take  precedence  of  his 
is  not  an  undertaking  by  A  to  see  that 
B  shall  be  paid.  If  B  does  not  claim 
the  privilege  accorded  to  him,  he  can- 
not recover  back  from  him.  A,  who  has 
been  paid.  Carignan  et  al.  &  Gagnon 
et '  al.  Q.  Judgment  confirming,  4 
September,  1879.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 

Discussion A  party  who  becomes 

security  for  another,  under  the  condi- 
tion that  he  will  not  be  responsible 
either  for  capital  or  interest,  or  for  any 
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costs  whatever  till  after  the  discussion 
of  certain  advantages,  cannot  be  called 
on  to  furnish  the  costs  of  such  discus- 
sion beforehand.  Richard  &  Mariel.  Q. 
Judgment  reversing,  8  March,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Ram- 
say, Sanborn,  JJ. 

A  note  payable  on  demand,  given  to 
a  bank  to  secure  an  overdrawn  account 
of  the  maker,  as  well  as  to  secure  the 
forbearance  of  the  bank  for  other  ad- 
vances, must  be  considered  in  the  light 
of  a  continuing  guarantee,  and  that  the 
.endorsers  ofsuch  a  note  are  not  relieved 
from  their  hability  by  the  fact  that  the 
bank  did  not  make  a  demand  of  pay- 
ment tUl  after  the  insolvency  of  the 
maker,  about  twenty-seven  months 
after  the  date  of  the  note.  The  Mer- 
chants' Bank  &  Whitfield.  M.  Judg- 
ment reversing,  23  Sep.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  JJ.  Rep.  2  Dec.  d'A.  157. 

A  guarantee  given  to  a  Bank,  which 
afterwards  was  amalgamated  with  an- 
other Bank,  did  not  bind  the  guarantors 
towards  the  consolidated  Bank.  The 
Consolidated  Bank  &  The  Merchants^ 
Bank.  M.  Judgment  confirming,  27 
1882.    Sir  A.   A.  Dorion,   C.   J., 


Monk,  Ramsay,  Cross,  Baby,  JJ.  Monk, 
J.  dissenting.  Rep.  6  Leg.  News  284. 

An  undertaking  to  give  a  party  an 
introduction  to  a  firm  of  responsibility 
and  standing  is  to  be  understood  a  firm 
having  that  standing  at  the  time  of  the 
introduction,  and  it  is  not  a  guarantee 
of  continued  solvency.  Bowen  &  Gor- 
don et  al.  M.  Judgment  confirming,  19 
Jan.,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Rep. 
5  Leg.  News  300. 

Continuing,  v.  McGreevy  &  Mayrand. 
Judgment  confirming,  7  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

V.  Foley  et  al.  &  Cross  et  al.  M. 
Judgment,  22  March,  1876.  Dorion,  C. 
J.,  Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 

SURVEY A  survey  of  crown  timber 

limits  made  without  the  presence  of  or 
notification  to,  one  ot  the  parties,  has 
no  authority  to  destroy  the  government 
survey  duly  filed  in  the  Crown  Lands 
Department  and  not  in  any  way  called 
in  question.  Atkinson  &  Baptist  et  al. 
Q.  Judgment  confirming,  8  February, 
1884.  Monk,  Ramsay,  Tessier,  Cross, 
Baby,  JJ. 


T 


TACITE  RECONDUCTION— (Overru- 
ling Lafiamme  vs.  Fennell,  11  L.  0.  Jur., 
p.  288,)  where  a  lease  has  been  conti- 
nued by  tacit  reconduction,  a  notice  of 
three  months  is  necessary  to  terminate 
such  lease.  Webster  &  Lamontagne. 
M.  Judgment  reversing,  21  September, 
1874.  Dorion,  C.  J.,  Monk,  Taschereau, 
Eamsay,  Sanborn,  JJ.    Eep.  19  J.  106. 

7 ^X^^\Of^.— Article   712  Municipal 

■Code Exemption   from    Taxation 

Beligious  and  Educational  Institutions. 
— Property  not  possessed  solely  to  de- 
rive a  revenue  therefrom. 

Les  Dames  Intimees,  corporation  re- 
ligieuse,  dont  le  but  est  surtout  I'ins- 
truction  des  jeunes  filles,  ayant  ete 
taxees  pour  une  proprieteleurapparte- 
nant,  situee  dans  les  limites  de  la  mu- 
■nicipalite  Appelante,  ont  refuse  de  se 
rendre  a  cette  demande  et  ont  ete 
poursuivies  par  I'Appelante  pour  le 
recouvrement  de  taxes  municipales  et 
scolaires. 

Jug&: — Qu'en  vertu  de  Particle  712 
■du  Code  Municipal  et  de  la  section  13 
de  I'Acte  d'Education  de  1869,  les  cor- 
porations pour  les  fins  de  I'education 
sont  exemptes  de  toutes  taxes  munici- 
pales ou  scolaires,  pour  les  proprietes 
par  elles  occupies  pour  les  fins  pour 
lesquelles  elles  ont  ete  etablies  et 
qu'elles  ne  possedent  pas  uniquement 
pour  en  tirer  un  revenu. 

2o.  Que  I'immeuble  dont  il  s'agit  en 
■  cette  cause  est  occupe  par  les  Intimees, 
pour  les  fins  pour  lesquelles  leur  corpo- 
ration a  ete  etabUe,  et  non  pas  pour  en 
tirer  un  revenu. 

Par  Dorion,  Juge  en  Chef,  et  Cross,  J. 
Jug6:  Que  les  Intimees,  qui  n'ont  au- 
cune  ecole  ou  maison  d'education  dans 
les  limites  de  la  municipalite  Appe- 
lante, et  qui  cultivent  par  elles-m§mes 
.rimmeubl'e  dont  il  est  question,  etdont 


les  produits  servent  au  soutient  de 
leurs  etablissements  en  dehors  de  la 
municipalite,  possedent  cet  immeuble 
uniquement  pour  en  retirer  un  revenu 
et  non  pour  les  fins  de  I'education,  et 
qu'elles  en  doivent  les  taxes  munioi- 
ales  et  scolaires.  The  corporation  of 
the  village  of  Verdun  &  Les  Sceurs  de 
la  Corporation  de  Notre-DamedeMont- 
rM.  M.  Judgment  confirming,  Jan.  27, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Sir  A.  A.  Do- 
rion, C.  J.,  and  Cross,  J.  dis.  Eep.  4 
Leg.  News  115.  1  Dec.  d'A.  163. 

Property  held  by  an  educational 
establishment  for  the  purposes  of  the 
institution  and  not  directly  for  the  pur- 
poses of  revenue  is  not  liable  to  taxa- 
tion either  under  the  M.  C.  art.  712  or 
under  section  13  of  the  education  act 
of  1869.  Corporation  of  the  village 
of  Verdun  &  The  Sisters  of  ike 
Congregation  of  Notre-Dame.  M.  Judg- 
ment confirming,  25  January,  1881.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  Baby,  JJ.  The  Chief  Justice  and 
Cross,  J.  dissenting.  Eep.- 4  Leg.  News 
115.  1  Dec.  d'A.  163. 

By  the  act  45  Vict.  (Q.)  ch.  22, « to 
provide  for  the  exigencies  of  the  "  pu- 
blic service  "  of  the  Province  of  Quebec, 
a  tax  was  imposed  on  every  bank,  in- 
surance company,  and  other  commer- 
cial corporation  doing  business  in  the 
Province.  The  tax  was  imposed  in  pro- 
portion to  the  paid  up  capital  of  the 
banks,  together  with  a  tax  on  each 
ofBce,  etc.  Some  of  the  corporations  in- 
terested in  the  cases  here  determined 
have  their  principal  offices  out  of  the 
Province,  and  some  were  incorporated 
in  England  or  in  the  United  States.  In 
some  cases,  the  stock  is  held  chiefly  by 
persons  not  resident  in  the  Province  of 
Quebec. 

The  taxes  imposed  on  corporations  by 
the  act  in  question  are  personal  and 
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direct  taxes  within  the  Province,  and 
such  as  are  authorized  by  sect.  92,  sub- 
sect.  2  of  the  B.  N.  A.  Act,  1867.  A  cor- 
poration doing  ~  business  in  the  Pro- 
vince is  subject  to  taxation  under  sect. 
92,  sub-sect.  2,  though  all  the  share- 
holders are  domiciled  out  of  the  Pro- 
vince. 

Even  assuming  that  the  taxes  in 
question  should  be  considered  as  not 
falling  within  the  denomination  of  di- 
rect taxes,  the  local  legislature  had 
power  to  impose  the  same,  Inasmuch 
as  they  were  matters  of  a  merely  local 
or  private  nature  in  the  Province, 
within  the  meaning  of  the  B.  N.  A.  Act, 
sect.  92,  sub-sect.  16.  (1)  The  North 
British  and  Mercantile  Fire  and  Life 
Insurance  Co.  &  Lambe.  M.  Judgment 
coniirLuing,  23  January,  1885.  Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ.  Sir  A.  A.  Dorion,  C.  J.,  Cross, 
J.  dis.,  were  of  opinion  that  the  taxes 
in  question  are  indirect  taxes  and  are 
not  authorized  by  sub-sect.  16  of  sect. 
92  of  the  B.  N.  A.  Act,  1867.  Rep.  M. 
L.  E.  1  Q.  B.  122.  1  Dec.  d'A.  112. 

The  formalities  prescribed  by  the 
Municipal  Code  with  reference  to  a 
collection  roll  must  be  strictly  followed 
as  in  the  case  of  an  acte  de  repartition 
annexed  to  a  proc&s  verbal,  and  where 
such  formalities  have  not  been  observed 
the  taxes  thereby  imposed  are  not 
exigible  and  a  sale  of  land  for  arrears 
of  such  pretended  taxes  will  be  an- 
nulled. 

Where  the  taxes  are  illegal  in  con- 
sequence of  there  being  no  valid  collec- 
tion roll  in  existence,  acquiescence  will 
not  give  valididity  to  such  assessment. 
La  Corporation  du  village  du  Bassin 
de  Chamhly  &  Scheffer.  M.  Judgment 
coniirming,  24  November,  1884.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Baby,  JJ.  Rep.  M.  L.  R.  I.  Q.  B. 
42.  7  Leg  News  390. 

Par  acte  du  4  Novembre,  1873,  C. 
obtint  du  gouvernement  federal  une 


(1)  Confirmed  in  Privy  Council.    See  Ap- 

MNDIX. 


promesse  de  vente  d'immeuble  situe 
dans  la  cite  de  Montreal,  dont  la  pos- 
session devait  lui  etre  donnee  que  sous 
certaines  conditions  mentionnees  a 
I'acte.  Le  25  Octobre,  1875,  C.  vendit 
et  transporta  a  1' Appelant  to  us  ses 
droits  resultant  de  la  dite  promesse  de 
vente.  Les  conditions  stipulees  ne 
lurent  remplies  et  la  possession  de 
I'immeuble  ne  fut  donnee  a  1' Appelant 
que  le  ler  Novembre,  1 876,  et  il  n'obtint 
son  titre  que  le  4  Novembre.  Le  role 
annuel  de  cotisation  pour  I'annee  oivi- 
que  commengant  le  ler  Mai,  1876,  fut 
paracheve  et  depose  au  bureau  du  tre- 
sorier  de  la  cite,  le  28  Septembre,  1876, 
et  sur  ce  role  I'Appelant  etait  mon- 
tionne  comme  oontribuable  pour  I'im- 
meuble en  question. 

Jugi:  lo.  Que  les  taxes  municipales 
dans  la  cite  de  Montreal  ne  sont  pas 
payables  jour  par  jour,  mais  sont  indi- 
visibles, et  sont  dues  par  le  proprietaire 
et  possesseur  de  I'iujmeuble  sujet  a 
cotisation  au  temps  de  I'imposition  de 
ces  taxes. 

2o.  Que  I'Appelant n'est  devenu  pro- 
prietaire de  I'immeuble  en  question 
que  le  4  Novembre  1876,  et  que  le  gou- 
vernement federal  en  a  ete  le  proprie- 
taire jusqu'a  cette  date. 

3o.  Que  par  consequent  les  proprie tea 
du  gouvernement  n'etant  pas  sujettes 
aux  taxes  municipales,  I'immeuble  en 
question  n'etait  pas  susceptible  d'etre 
taxe  le  28  Septembre  1876,  date  de  la 
mise  en  vigueur  du  role  de  cotisation 
pour  I'annee  civique  commengant  le 
ler  Mai  1876,  et  I'acquisition  subs6- 
quente  de  I'immeuble  par  I'Appelant 
ne  I'a  pas  rendu  oontribuable  pour  au- 
cune  partie  des  cotisations  pour  cette 
annee. 

4o.  Que  le  fait  que  I'Appelant  avait 
ete  cotise  et  taxe  sur  le  role  de  cette 
annee,  et  qu'il  ne  s'en  etait  pas  plaint 
de  la  maniere  reglee  par  la  oharte  de  la 
cite,  ne  pouvait  pas  le  rendre  oontri- 
buable pour  ces  taxes.  Hogan  et  la 
Cite  de  Montreal.  M.  Judgment  revers- 
ing, 19  November,  1884.  Sir  A.  A.  Do- 
rion,   C.  J.,    Monk,  Ramsay,    Tessier, 
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Cross,  JJ.     Rep.  M.  L.  E.  I.  Q.  B.  60- 
7  Leg.  News,  378. 

Where  an  action  had  been  brought 
by  one  of  several  persons  assessed  for 
the  cost  of  a  special  improvement,  to 
set  aside  the  assessment  roll,  that  any 
other  person  assessed  for  the  cost  of 
the  same  improvement  had  an  interest 
vyhich  entitled  him  to  intervene  if  the 
original  plaintiff  abandoned  the  case. 

Where  an  action  was  instituted  be- 
fore the  expiration  of  the  delay  fixed 
by  a  statute  for  contesting  assessment 
rolls,  the  right  of  an  intervenant  taking 
the  same  conclusions  as  those  of  the 
original  action  was  not  barred,  though 
the  delay  had  expired  before  the  inter- 
vention was  filed. 

Under  the  Statute  31  Vict.  (Q),  ch. 
37,  it  was  necessary  that  the  Commis- 
sioners appointed  to  carry  out  an  ex- 
propriation, and  to  determine  who  are 
the  parties  interested  therein  and  to  be 
assessed  for  the  purpose  of  the  pro- 
posed improvement,  should  give  pubUc 
notice  of  their  proceedings  in  the 
manner  therein  provided,  and  in  the 
absence  of  such  notice  the  assessment 
roll  made  by  the  Commissioners  was 
null  and  void ;  nor  could  the  subse- 
quent homologation  of  the  report  of 
Commissioners  by  the  Superior  Court 
give  validity  to  such  proceedings.  Su- 
bert  &  The  City  of  Montreal.  M.  Judg- 
ment reversing,  24  November,  1884. 
Bamsay,  Tessier,  Baby,  JJ.,  and  Doher- 
ty  and  Caron,  JJ.  ad  hoc.  Rep.  M.  L.  R. 
1.  Q.  B.  337. 

Apres  le  demembrement  d'une  mu- 
nicipality et  sa  division  en  deux  muni- 
cipalites  distinctes,  tout  le  territoire 
formant  ci-devant  partie  de  I'ancienne 
municipalite,  demeure  affecte  au  paie- 
ment  des  anciennes  dettes,  et  que  le 
conseil  de  I'ancienne  municipalite  et 
ses  officiers  peuvent  percevoir  sur  tout 
le  territoire,  des  taxes  imposees  pour 
cet  objet,  et  y  imposer  pour  le  meme 
objet  de  nouvelles  taxes  hashes  sur  la 
valeur  des  biens  imposables  d'apres  le 
role  d'evaluation  en  force,  dans  la  mu- 
nicipalite originaire,  lors  du    change- 


ment  de  limites,  oomme  si  ce  change- 
ment  n'avait  pas  eu  lieu. 

La  Corporation  de  I'ancienne  munici- 
palite a  un  droit  d'action  pour  reoou- 
vrer  ces  taxes  centre  les  proprietaires 
de  ces  biens  imposables,  mais  que  la 
Corporation  de  la  municipalite  nou- 
velle  ne  peut  etre  directement  tenue 
au  paiement  de  ces  taxes,  que  dans  le 
cas  d'un  acte  d'accord  entre  les  deux 
corporations,  conformement  a  I'article 
84  (1)  du  Code  Municipal.  La  Corpo- 
ration de  Noire-Dame  du  Sacr^-Coeur  & 
La  Corporation  de  St.  Germain  de 
Rimoushi.  Q.  Judgment  reversing,  6 
December  1S84.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ.  Rep. 
10  Q.  R.  R.  316,  7  Leg.  News  407,  8 
Leg.  News  61. 

Les  corporations  religieuses  etablies 
pour  les  fins  de  I'eduoation,  sont 
exemptes  de  toutes  taxes  municipalesf^ 
et  scolaires,  pour  les  proprietes  par 
elles  occupees  pour  les  fins  pour  les- 
quelles  elles  ont  ete  etabUes  et  qu'elles 
ne  possedent  pas  uniquement  pour  en 
tirer  un  revenu.  Les  Commissairef 
d'Ecoles  de  St.  Roch  Nord  &  Le  S4mi- 
naire  de  Quebec.  Q.  Judgment  confirm- 
ing, 4  October,  1884.  Sir  A.  A.  Dorion, 
C.  J.,  Ramsay,  Cross,  Baby,  J  J.  Rep..  10 
Q.  L.  R.  335,  8  Leg.  News  83. 

A  person  who  claims  a  total  exemp- 
tion for  taxes,  and  is  proceeded  against 
as  a  rate-payer,  may  make  opposition 
under  article   970  (2)  of  the  Municipal 


(1)  The  Council  bound  to  settle  the  join' 
deists  and  obligations  may,  by  mutual  agree- 
ment with  the  Council  entrusted  with  the 
municipal  administration  of  any  other  part 
of  the  territory  liable  for  the  payment  ■  f  such 
debts  and  obligations,  determine  the  total 
amount  jointly  due  by  all  the  owners  or 
occupants  of  the  taxable  property  compnsed 
within  such  part  of  the  territory- 

(2)  Every  rate-payer  who  is  required  to 
pay  either  as  municipal  or  school  taxes  an 
amount  greater  than  that  which  he  owes' may 
plead  such  fact  by  exception  to  any  action  or 
claim,  or  by  opposition  to  any  seizure  of  his 
moveable  property  and  effects  made  under 
art.  962.  Such  opposition  must  he  accom- 
pained  by  an  afladavit  attesting  the  truth  oi 
the  allegations  it  contains,  be  served  on  the 
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Code.  The  Montreal  Cotton  Co.  &  The 
Corporation  of  the  Town  of  Valleyfield. 
M.  Judgment  reversing,  17  September, 
1880.  Sir  A.  Dorion,  C.  J.,  Monk,  Earn- 
say,  Chagnon,  JJ.  Rep.  3  Leg.  News  317, 
9  Rev.  Leg.  551. 

TELEGRAPH  COMPANY.— A  lease  by 
a  Telegraph  Company  of  all  its  lines 
for  ninety-seven  years,  at  a  fixed  annual 
rent,  the  lessees  to  have  control  of  the 
rates  for  transmission  of  messages,  etc., 
was  held  to  be  legal,  their  being  a 
clause  in  the  charter  giving  the  com- 
pany power  to  let,  convey  or  otherwise 
part  with  their  estate,  real,  personal  or 
mixed.  The  Montreal  Telegraph  Cam- 
pany  &  Low.  M.  Judgment  revei-sing, 
19  Sep.,  1883.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Cross,  Baby,  J.J.  The 
Chief  Justice  and  Ramsay,  J.  dis.  Rep. 
6  Leg.  News  327. 

TENDER. — Where  a  salary  is  payable 
in  bonds  to  be  taken  at  50  per  cent, 
of  their  nominal  value,  a  tender  of 
three  bonds,  equal  to  SI, 500  par  value, 
is  not  a  legal  tender  of  the  sum  of 
$619.50  or  $1,239  in  debentures,  if  the 
party  tendering  attaches  the  condition 
that  the  difference  of  $261  shall  be 
returned  to  him  in  money.  Legge  & 
The  Laurentian  Railway  Co.  M.  Judg- 
ment reversing,  17  Dec,  1879.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Eep.  24  J.  98,  3  Leg.  News  23. 

A  party  cannot  exercise  a  faculty  de 
r6mir6  without  making  tender  of  the 
price  and  costs.  Walker  <k  Sheppard. 
M.  Judgment  confirming,  September, 
.  1876.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ. 


officer  entnisted  with  the  execution  of  the 
warrant  ol  seizure  and  be  returned  within 
the  right  days  next  following  before  the  Cir- 
cuit Court  for  the  county  or  district  or  before 
the  Magistrates  Court  at  its  next  session.  J  t  is 
subsequently  heard  and  decided  according  to 
theordinary  rules  of  procedure  of  this  court. 
The  opposition  delays  the  sale,  provided  it  is 
^OjiffllilKinied  by  an  order  for  that  purpoie 
signed  by  the  judge  or  by  the  district  magis- 
trate, or  by  the  clerk  of  the  court  before  which 
it  is  returnable. 
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TENDER  OF  COMPROMISE.— Offer  of 

creditor  to  accept  amount  previously 
tendered  by  debtor,  if  not  promptly 
acted  upon  by  debtor,  may  be  revoked. 
Snowdon  &  Nelson.  M.  Judgment  con- 
firming, 15  June,  1880.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Cross,  J  J. 
Reported  3  Leg.  News  210. 

Tenders  for  the  execution  of  con- 
templated public  works.  A  case  of  no 
legal  interest.  Kane  &  Wright  et  al.  M. 
21  December,  1880.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Cross,  Baby,  JJ. 
Rep.  4  Leg.  News  15,  1  Dec.  d'A.  297. 

THEFT. — When  an  agent  is  intrusted 
with  money  to  expend,  and  he  ac- 
counts for  it  by  saying  it  was  stolen  from 
him,  he  must  prove  that  it  was,  or  he 
will  be  condemned  tore-pay  it.  Gravel  & 
Martin  et  al.  M.  Judgment  confirming, 
June,  1874.  Taschereau,  Ramsay,  San- 
born, Loranger,  JJ.  Taschereau,  J.  dis- 
senting. 

THOROUGHFARE.  —  rrescription  of 
ten  years — Where  land  was  given  to 
the  City  of  Montreal  to  be  used  as  a 
public  market,  and  the  City,  long  after, 
converted  it  into  a  public  thoroughfare, 
and  registered  the  same  in  the  register 
of  public  streets  and  squares  ;  held, 
that  the  donors  were  not  entitled  after 
the  lapse  of  ten  years,  to  claim  the 
rescission  of  the  donation  on  the  ground 
of  such  conversion.  Chevigny  de  la 
Chevrotih-e  &  The  City  of  Montreal.  M. 
Judgment  confirming,  19  Sep.,  1883. 
Sir  A .  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.   Rep.  6  Leg.  News  348. 

TIERS  DETENTEURS.  —  Improve- 
ments— Le  tiers  detenteur,  qui  a  fait 
des  ameliorations  sur  I'immeuble  hypo- 
theque,  ne  pent  les  enlever  apres  le 
jugement  en  declaration  d'hypotheque, 
si,  par  son  titre  d'acquisition,  il  s'est 
charge  de  I'hypotheque  et  s'est  oblige 
de  payer  la  dette  hypothecaire  (art. 
2065  and  2072,  C.  C.)  La  Socim 
Canadienne  de  Construction  de  MontrM 
&  Lapointe.  M.  Judgment  reversed, 
26  Jan..  1881.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  Baby,  JJ.  Rep.  1 
Dec.  d'A.  183. 
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TIERS-SAISI.  —  When  a  Hers-saisi, 
whose  declaration  is  contested,  fails  to 
answer  the  contestation,  the  allegations 
of  such  contestation  are  not  held  to  be 
admitted,  but  proof  must  be  adduced 
in  support  of  such  contestation.  Mai- 
tinson  &  Cadieux.  M.  Judgment  re- 
versing, 22  March,  1880.  Eep.  25  Jurist 
255.  3  Leg.  News  110. 

TJn  tierssaisi  appele  a  declarer  ce 
qu'il  doit  a  une  partie  ainsi  designee 
dans  le  bref,  est  tenu  de  declarer  ce 
qu'il  lui  doit  tant  personnellement 
qu'en  sa  qualite  de  legataire  ou  usu- 
fruitiere  universelle. 

Le  juge,  lors  de  I'audition  finale,  est 
tenu  de  reviser  une  decision  mainte- 
mant  une  objection  faite  par  un  tiers- 
saisi de  declarer  ce  qu'il  doit  person- 
nellement a  un  legataire  universel  ou 
a  un  usufruitier  universel,  ce  n'est  pas 
chose  jugee.  Hudon  &  Rivard.  M. 
Judgment,  22  December,  1879.  Monk, 
Kamsay,  Tessier,  Cross,  JJ.  Eep.  24  J. 
268.  3  Leg.  News  414. 

Contrainie par  corps La  contrainte 

par  corps  n'a  pas  lieu  contre  un  tiers- 
saisi qui,  ayant  declare  ne  rien  devoir 
au  Defendeur,  a  ete  condamne,  sur 
contestation  de  sa  declaration,  a  rap- 
porter  un  piano  qu'il  avait  achete  du 
Defendeur  en  fraude  des  droits  des 
creanciers  ou  a  payer  au  Demandeur  le 
montant  de  sacreance.  Racine  &  Kane. 
M.  Judgment  reversing,  19  January, 
1882.  Sir  A.  A.  Dorfon,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  J  J.  Rep.  2  Dec. 
d'A.  346. 

The  attachment  in  the  hands  of  a 
garnishee  of  a  debt  afterwards  due  to 
the  Defendant  by  the  garnishee,  is 
valid,  if  such  debt  becomes  due  before 
the  garnishee  makes  his  declaration. 
The  Mohan's  Bank  &  Lionais.  M. 
Judgment  reversing,  22  November, 
1881.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  Rep.  5  Leg. 
News  252.  2  Dec.  d'A.  176. 

TIMBER. — A  bank  lent  on  a  cove 
receipt  covering  a  quantity  of  timber. 
Respondent  took  over  the  security  and 
paid  off  the  bank,  agreeing  to  pay  any 


balance  that  might  be  over  in  a  certain 
way.  The  owner  of  the  timber  was  in 
difficulties  and  became  insolvent.  The 
timber  was  seized  by  the  Appellant, 
the  cove-keepers  in  whose  cove  the 
timber  lay,  under  a  judgment  obtained 
by  them  against  the  owner  of  the  tim- 
ber. Held,  that  the  Respondent  had  a 
right  to  disinterest  the  bank  and  in 
good  faith,  and  not  knowing  the  insol- 
vency of  the  owners,  to  undertake  to 
dispose  of  the  balance  without  fraud. 
And  it  did  not  signify  whether  the  mo- 
ney by  which  the  bank  was  disinterest- 
ed passed  through  the  hands  of  the 
owners  or  not.  Cook  et  al.  &  Fraser. 
Q.  Judgment  confirming,  7  December, 
1882.  Sir  A.  A.  Dorion,-  C.  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ.  Monk,  Baby, 
JJ.  dis. 

Tha  purchaser  of  stolen  timber  who 
has  participated  in  the  theft,  either 
before  or  after  the  committing  of  the 
offence,  is  liable  in  damages  to  the  pro- 
prietor, although  he  may  have  paid  for 
the  wood  he  received.  DeBeavjeui 
Perry.  M.  Judgment  reversing  (as  to 
the  evidence  only,  for  in  the  Court 
below  the  principle  does  not  appear  to 
be  ignored),  September,  1875.  Dorion, 
C.  J.,  Taschereau,  Ramsay,  Sanborn,  JJ. 
Sanborn,  J.  dis. 

TIMBER  LIMITS —  Warranty.— pic 
sale  of  timber  limits  carries  with  it  no 
warranty  of  title  de  droit. 

A  warranty  in  a  deed  in  the  nature 
of  a  Hire  nouvel,  or  substituted  title, 
which  was  not  in  the  original  title,  and 
for  which  no  new  consideration  was 
given  will  be  considered  as  styU  de 
notaire  and  inoperative  to  create  a  spe- 
cial warranty.  Gushing  &  Ducondu. 
Judgment  confirming,  17  Sep.,  1880. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cross,  JJ- 
3  Leg.  News  350.  But  in  the  Supreme 
Court  it  was  held  (Henry  and  Gwynne, 
JJ.,  dis.),  rever.-ing  the  judgmentofthe 
Court  of  Queen's  Bench  in  AppeaVat 
Montreal  (see  3  Legal  News,  350),  that 
the  Respondents  having  guaranted  the 
Appellants  against  all  trouble  what- 
soever, the  latter  were  entitled,  pur- 
suant to  art.  1518  C.  C,  to  recover  the 
value  of  the  limits  from  which  they  had 
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been  evicted,  pi-oportionally  upon  the 
whole  price,  and  damages  to  be  esti- 
mated according  to  the  increased  value 
of  said  limits  at  the  time  of  eviction, 
and  also  to  recover,  pursuant  to  art. 
1515  C.  C,  for  all  improvements  ;  but 
as  the  evidence  as  to  proportionate 
value  and  damages  was  not  satisfactory, 
it  was  ordered  that  the  record  should 
be  sent  back  to  the  Court  of  first  ins- 
tance, and  that  upon  a  report  to  be 
made  by  experts  to  that  Court  on  the 
value  of  the  said  limits  proportionally 
upon  the  whole  price,  and  on  the  in- 
creased value  of  the  same  at  the  time 
of  eviction,  the  case  be  proceeded  with 
as  to  law  and  justice  might  appertain, 
o  Leg.  News  72.  Appeal  having  been 
allowed  to  the  Privy  Council  the  judg- 
ment was  reversed  there.  (1) 

Settlers  rights.  —  Appellants  were 
settled  on  several  lots  of  Government 
land.  They  had  paid  the  price,  $653.10, 
and  were  only  to  pay  a  sum,  not  then 
determined,  for  occupation.  No  patent 
or  location  ticket  issued.  This  was  in 
July,  1879.  In  December,  1885,  Res- 
pondent obtained  a  license  to  cut  tim- 
ber covering  these  lots.  Appellants 
■cut  a  quantity  of  timber  manufactured 
into  logs,  and  drew  it  to  the  jet^e  where 
it  was  seized  by  Respondent.  The  court 
belowr  held  the  seizure  good  and  con- 
demned the  Appellants  to  deliver  up 
the  wood  or  to  pay  Respondent  the 
value  of  the  logs,  $1,249.45. 

The  Court  of  Appeal  maintained  the 
seizure  and  condemned  Appellants  to 
surrender  the  logs  or  to  pay  the  value 
of  the  timber,  not  of  the  logs,  namely, 
$310.  Beynor  &  Thompson  et  al.  Q. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  J  J.  5  Leg.  News  421.  3 
Dec.  d'A.  76-  12  Rev.  Leg.  150. 

,;    Immoveable. — v.  Revocatory  Action. 

TIME.— M.,  against  whom  a  capias 
had  issued,  deposited  a  cheque  in  the 
hands  of  Appellants,  the  agreement 
being  that  if  he  appeared  with  his  bail 
at  their  office  by  eleven  o'clock  on  the 
following  morning  the  cheque  was  to 
be  returned ;  if  he  did  not  appear,  the 

(1)  See  Appendix. 


cheque  was  to  be  applied  to  the  pay- 
ment of  debt  and  costs.  There  was  a 
conflict  of  evidence  as  to  whether  M. 
afjpeared  at  eleven  or  a  few  minutes 
after,  and  as -the  majority  of  the  Court 
viewed  the  evidence  one  of  the  bonds- 
men agreed  upon  was  not  present. 

Held:  (by  the  whole  Court' — That  a 
difference  of  a  fevv  minutes  in  a  con- 
tract of  this  nature  was  too  slight  to  be 
material,  and  would  not  have  justified 
the  application  of  the  cheque  to  the 
payment  of  the  debt  and  costs,  if  M. 
had  appeared  with  his  bail  as  agreed  ; 
but  held  by  the  majority  of  the  Court, 
that  the  absence  of  one  of  the  bondsmen 
was  a  non-compliance  with  the  agree- 
ment, which  justified  the  application 
of  the  cheque  to  the  payment  of  the 
debt  and  costs.  MacMaster  &  Moffat. 
M.  Judgment  reversing,  26  May,  1885. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Cross,  Baby,  JJ.  Sir  A.  A.  Dorion,  C.  J., 
Cross,  J.  dissenting.  Rep.  M.  L.  R.  I.  Q. 

B.  387,  4  Dec.  d'A.  238. 

Neither  the  day  of  service  nor  the 
terminal  day  is  counted  in  the  delays 
fixed  for  summoning.  Delays  continue 
to  run  upon  Sundays  and  holidays  ; 
but  if  a  delay  expires  on  a  holiday,  it  is 
of  right  extended  to  the  next  following 
day.  The  same  rule  applies  to  all 
other    delays  in    procedure.    Art.   24 

C.  C.  P. 

That  in  computation  of  time  no 
fractions  of  a  day  be  allowed  nor  shall 
any  Sunday  or  binding  holiday  [fHe 
d^ obligation)  be  reckoned,  unless  other- 
wise provided  for  by  law.  Rules  of 
Practice,  S.  C.  17  Dec,   1850.  Art.  XL 

TITHES. — When  a  portion  of  a  cano- 
nical parish,  civilly  constituted,  is  de- 
tached by  decree  of  the  bishop,  and 
annexed  to  a  canonical  parish  not  ci- 
villy constituted,  the  tithe  is  due  by  an 
inhabitant  ot  the  dismembered  parish 
to  the  new  cur£. 

Under  the  old  law  of  France  prior  to 
the  cession,,  the  bishop  had  the  right 
to  create,  unite  or  divide,  parishes  in 
the  interest  of  the  church,  having  due 
regard  to  vested  rights ;  and  this  con- 
dition of  things  lia;s  not  been  affected 
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by  the  laws  enacted  for  the  province  of 
Quebec,  since  the  cession  of  Canada. 
Cadot  &  Ouimet.  M.  Judgment  con- 
firming, 21  May,  1886.  Sir  A.  A.  Dorion, 
C.  J.,  fiamsay,  Tessier,  Cross,  Baby,  JJ. 
Eep.  M.  L.  R.  2Q.  B.  p.  211. 

TITLE.  —  A  memorandum  between 
neighbours  agreeing  to  the  placing  of  a 
fence  to  avoid  the  inconvenience 
arising  from  a  river,  is  a  title  to  the 
lands  affected.  Libby  &  Weyman.  M. 
Judgment  March,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Belanger, 
JJ.  Taschereau,  Eamsay,  dissenting. 

A  title  bad  in  itself  may  be  relatively 
good.  Bignell  &  King.  Q.  Judgment 
confirming,  5  September,  J  876.  Dorion, 
C.  J.,  Monk,  Eamsay,  Sanborn,  Tes- 
sier, JJ. 

Although  art.  2098  of  the  C.  C.  obli- 
ges the  heirs  to  register  their  title,  the 
only  penalty  attached  to  their  failure 
to  do  so  is,  that  all  conveyances,  trans- 
fers or  real  rights  granted  by  them  are 
without  effect.  Dallaire  &  Gravel.  M. 
Judgment  reversing,21  December,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ.  Eep.  22  J.  286.  2 
Leg.  News  15. 

TITLE    AND    GOOD    FAITH.  —  The 

knowledge  by  a  purchaser  of  the  exist- 
ence of  a  hypothec  in  the  nature  of  a 
constituted  rent  on  the  property  ac- 
quired, such  hypothec  being  formally 
set  forth  in  the  deed  of  acquisition, 
constitutes  him  in  bad  faith,  and  he 
cannot  invoke  the  prescription  of  ten 
years ;  and  the  possession  of  his  widow 
after  his  death,  (the  immoveable  having 
been  acquired  during  the  marriage 
with  community),  and  of  his  son,  under 
a  d^ed  of  donation  from  the  widow,  are 
subject  to  the  same  defect  Blain  & 
Vautrin.  M.  Judgment  confirming,  22 
-June,  1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Eep. 
23  J.  81.  9  Eev.  Leg.  634. 

Title  recognitive  of  a  prior  agreement, 
which  contains  a  warranty  not  in  the 
■prior  deed,  and  for  which  warranty 
there  is  no  new  consideration,  will  be 
deemed  to  be  given  by  error  and  not 
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be  binding.  The  sale  of  Crown  timber 
limits  implies  no  warranty  that  the 
limits  were  not  already  granted. 
Oushing  &  Vucondu.  M.  Judgment 
confirming,  17  September,  1878.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Cross,  JJ.  Eep.  3  Leg.  News  350. 

Note — This  case  went  to  the  Su- 
preme Court  and  was  there  reversed. 

But  leave  to  appeal  being  granted  to 
the  Privy  Council,  the  decision  of  the 
Supreme  Court  was  reversed. 

TITLE  TO  SERVITUDE.— u-Sekvitude, 

TOLL  BRIDGES.— The  Act  of  the  Le- 
gislature of  Quebec,  32  Vict.,  cap.  15, 
sect.  190,  authorizing  the  Lieutenant 
Governor  in   Council  to  declare  forfeit 
(for  default  to  make  repairs)  the  right 
of  collecting  tolls  on  any  toll  bridge, 
and  to  transfer  the  property  therein, 
was   within    the  powers  of  the  local 
legislature,  and    that    the    Orders  in 
Council  mentioned  in  this  case,  forfeit- 
ing the  right  of  exacting  tolls  for  pas- 
sing on  a  toll  bridge  which  had  been 
placed  under  the  management  of  the 
Municipal    Council  of  Cleveland  and 
Melbourne  (Appellants)  by  order  of  the 
Executive  Council  of  the  former  Pro- 
vince of  Canada,  and  transferring  the 
control   of  the  property  to  the  Appel- 
lants, were  not  ultra  vires.  MmiicipalUy 
of  Township  of  Cleveland  &  Munici- 
pality of  Township  of  Melbov/me  & 
Srompton  Gore.    M.  Judgment  revers- 
ing, 26  February,  1881.    Sir  A.  A.  Do- 
rion, Monk,  Eamsay,  Cross,  Baby,  JJ- 
Eep.  26  J.   1.  4  Leg.  News  277.  1  Dec. 
d'A.  353. 

TOWING  OUT.— In  an  action  on  amari- 
ne  policy  in  which  the  parties  agreed  the 
ship  should  "  go  out  in  tow  "  tried  be- 
fore a  jury,  the  verdict  was  for  the 
Plaintiff,  the  jury  finding  in  fact  that 
the  ship  did  "  go  out  in  tow."  The 
Court  of  Review  held  that  the  ship  did 
not  go  out  in  tow,  as  in  the  port  of 
Quebec  going  out  in  tow  meant  going 
to  the  "  Traverse  "  at  least,  but  the 
verdict  was  entered  for  Plaintiff  the 
Court  considering  that  this  was  not  a 
warranty.     Held  in  the  Q.  B.  that  the 
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jury  had  found  as  a  fact  that  the  vessel 
had  complied  with  the  warranty  suffi- 
ciently to  allow  the  jury  to  find  the  lact 
proved,  and  that  there  was  no  evidence 
to  establish  that  by  the  usage  at 
Quebec  going  out  in  tow  had  any  parti- 
cular meaning.  The  British,  America 
Insurance  Co.  &  Connolly.  Q.  Judg- 
ment confirming,  5  June,  1877.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Bamsay,  San- 
born, Tessier,  J  J.  Monk,  J.  dissenting. 

TOWAGE.  —  A  steamship  carrying 
passengers  and  a  valuable  cargo,  from 
Liverpool  to  Montreal,  having  lost  her 
screw,  and  having  been  six  days  under 
sail,  was  in  the  Gulf  of  St.  Lawrence 
near  a  dangerous  coast,  and  exposed  to 
peril. 

Held : — ^That  an  agreement  made  by 
the  captain  to  pay  £800  sterling  for 
towage  into  Gaspe  Harbor  (a  distance 
■of  about  50  miles)  should  be  enforced, 
seeing  that  the  service  might  properly 
be  treated  as  salvage,  and  as  such  was 
worth  at  least  the  sum  fixed  by  the 
agreement.  Stewart  &  Brewis.  M.  Judg- 
ment confirming,  20  June,  1881.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Baby,  J.J.  Ramsay,  J.  dub.  Rep.  26  J.  14, 
4  Leg.  News  203.  Dec.  d'A.  319. 

TOWNSHIP  LANDS.  —  A  statutory 
mode  of  quieting  and  ascertaining 
titles:  Green  &  Stanbridge.  M.  Judg- 
ment confirming,  January,  1876.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ. 

TRADE  MARK. — Action  for  copying 
«  trade  mark — A  trade  mark  consisting 
of  a  label  with  the  seal  of  the  corpoi-a- 
tion  defendant,  composed  of  a  virgin 
sitting  on  a  throne,  etc.,  with  the  words 
"  Compound  Sy.-up  of  Spruce  Gum," 
and  that  the  appearance  of  the  pre- 
paration sold  under  the  mark  first 
mentioned  was  essentially  different, 
anil  not  calculated  to  deceive. 

The  Defendants,  being  a  corporation 
without  right  to  trade,  could  not  main- 
tarn  an  action  for  damages  to  their 
trade  as  vendors  of  a  syrup  of  spruce 
gum. 


No  special  damages  were  proved  by 
plaintiffs,  and  that  not  having  shown 
license  possessed  by  themselves  to 
trade,  they  had  not  established  any 
right  of  action. 

Even  if  plaintiffs  had  proved  their 
license,  an  action  would  not  lie  by 
them  in  their  own  name  against  un- 
licensed vendors.  Kerry  et  al.  &  Les 
Sceurs  de  la  Providence.  M.  Judgment 
confirming,  18  September,  1878.  Monk, 
Ramsay,  Tessier,  Cross,  JJ.  Rep.  26  J. 
51.  1  Leg.  News  472. 

Damages  for  infringement  of  Labatt 
&  Trester.  M.  Judgment  confirming, 
June,  1875.  Dorion,  C.  J.,  Monk,  Tas- 
chereau,  Ramsay,  Sanborn,  JJ. 

A  sale  by  appellant,  a  biscuit  manu- 
facturer, of  his  stock  in  trade,  with  tlie 
good-will  and  all  advantages  pertaining 
to  the  name  and  business  of  the 
vendor,  conveyed  the  exclusive  right 
to  use  the  name  "Mackinnon's"  as  well 
as  the  device  of  a  boar's  head  grasping 
in  its  paws  a  bone  (which  had  been  in 
use  by  Appellant  prior  to  and  at  the 
time  of  the  sale),  on  labels  used,  and 
generally  in  all  matters  connected  with 
said  business,  and,  consequently,  that 
Appellant  had  no  right  after  such  sale 
to  use  said  name  and  device  in  the 
manufacture  and  sale  of  biscuits.  Mac- 
kinnon  &  Thompson.  M.  Judgment 
confirming,  20  Nov.,  1882.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ.  Rep.  26  J.  321.  5  Leg.  News 
396.  3  Dec.  d'A.  12. 

TRADITION. — It  is  not  sufficient  tra- 
dition of  bricks  purporting  to  be  sold  to 
a  party,  but  really  pledged  to  him,  to 
declare  in  the  deed  that  the  bricks 
"  transportees  ci-dessus  "  were  '•  ao- 
tuellement  placees  dans  une  batisse  or 
shed "  indicated.  And  the  tradition 
after  insolvency  is  null.  Parent  &  Fa- 
lardeau.  Q.  Judgment  confirming,  5 
June,  1880.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  J  J. 

TRANSACTION.— A  corporation  may 
validly  make  a  transaction,  and  a  tran- . 
saotion  entered  into  by  the  governing 
body  as  to  a  matter  within  its  admi- 
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nistrative  feculties  will  bind  the  corpo- 
ration. Baehand  &  The  Corporation  of 
the  Parish  of  St.  Theodore  d' Acton. 
M.  Judgment  reversing,  September, 
1874.  Monk.  Taschereau,  Ramsay,  Lo- 
ranger,  Beaudry,  JJ.  Monk  and  Beau- 
dry,  JJ.  dissenting. 

To  be  legally  a  transaction  the  deed 
should  set  up  the  fact  on  which  the 
parties  desire  to  transact.  Doutney  & 
Richard  et  al.  M.  Judgment  confirm- 
ing, March,  1 879.  Monk,  Ramsay,  Tes- 
sier.  Cross,  Routhier,  JJ. 

Annulling The  plaintiff,  in  bring- 
ing an  action  to  set  aside  a  deed  of 
transaction  by  which  she  desisted  from 
a  judgment  annulling  a  partage,  and 
ceded  all  her  rights  in  the  succession 
to  the  defendant,  should  have  offered 
to  restore  the  sum  of  money  which  she 
received  as  a  consideration  of  said 
transfer.  Charlebois  &  Charlebois.  M. 
Judgment  reversing,  28  Nov.  1882. 
Rep.  26  J.  376. 

Transaction v.  Erreur  db  droit. — 

Deed  not  countersigned. 

TRANSFER. — Rights  of  cessionnaire. 
Hogle  et  al.  &  Campbell.  M.  Judgment 
reversing,  26  September,  1 884.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Action  by  Appellant  taking  the  qua- 
lity of  cessionnaire  of  one  P.  who  ob- 
tained a  sub-contract  from  Respon- 
dents to  make  certain  fencing  on  the 
line  of  the  North  Shore  Railroad. 
Among  the  pleas  was  one  that  Appel- 
lant was  not  the  cessionnaire.  The 
judgment  in  the  court  below  dismissed 
the  action,  but  in  Appeal  this  judg- 
ment was  reversed  on  the  ground  of 
proof  of  the  work  done.  Dorion  &  Du- 
fresne.  M.  Judgment  reversing,  Quebec 
December,  1882.  Rep.  5  Leg.  News  418. 
Ranasay,  J.  dis.,  said  Appellant's  title 
was  based  on  the  transfer  of  the  as- 
signee to  him  of  the  whole  estate,  save 
one  item,  dated  the  29th  May,  1879. 
This  deed  was  not  signified  to  the  Res- 
pondents. AVere  they  obliged  to  take 
notice  of  it  ?  If  so,  the  Appellant's  let- 
ters to  them  affect  the  question,  and 
were  they  entitled  to  make  the  decla- 


ration on  the  saisie  arrit.  I  think  by 
the  assignee's  title,  Dorion  was  seized 
of  the  estate  of  the  Insolvent  and  De- 
fendants were  held  to  know  it.  If, 
however,  the  Defendants  had  been 
misled  by  Plaintiffs  letters  of  January, 
1878,  it  might  have  justified  them  in 
dealing  with  P.  as  though  he  were  still 
owner  of  the  estate — that  is  to  say  Ap- 
pellant would  be  estopped  from  claim- 
ing on  the  deed  of  transfer  by  the  as- 
signee. But  I  do  not  think  that  the 
letters  were  of  a  nature  to  misled,  or 
that  they  did  misled  Respondents,  , 
and  this  for  two  reasons.  First,  they 
were  written  in  January,  1878,  and  the 
title  from  the  assignee  transferring  the 
estate  to  D.  was  not  passed  until  May, 
after  the  judgment  of  the  Court  con- 
firming the  discharge  of  the  Insolvent. 
Besides  in  the  former  of  these  letters, 
Dorion  told  Gerin  he  was  the  cession- 
naire of  P.  He  did  not  then  deceive  him 
on  that  all  important  point.  Second, 
in  January,  1879,  a  correspondence  be- 
tween the  agent  of  Respondents  and 
Mr.  Dorion  took  place,  in  which  Mr.  . 
Gerin,  the  agent,  wrote  to  Appellant  <j 
offering  him  a  note  for  $1,000  to  be  < 
accounted  for  when  the  first  contract- ' 
or  should  give  them  an  iiai  d&finitif.  Ij. 
It  will  be  observed  that  this  letter  was 
written  in  answer  to  a  demand  for  un 
r&glement  immddiatde  V affaire  Payten. 
It  was  after  this  that  the  Respondents 
acknowledged,  as  tiers  saisie,  to  be  in- 
debted to  P.  without  giving  any  notice 
to  Dorion.  They  alleged  he  knew  of  the 
saisie  arr'et.  This  is  not  very  probable  ; 
and  it  is  not  proved.  I  would  therefore 
reverse  the  judgment  and  award  Ap- 
pellant the  full  balance  due  on  the 
cost  of  the  608  arpents  of  fence. 

Le  cessionnaire,  qui  s'oblige  de  payer 
toutes  les  dettes  de  son  cedant,  est 
tenu  de  celles  qui,  quoiqu'indetermi' 
nees,  ont  une  cause  ;  et  specialement, 
que  des  services  rendus  au  cedant,  et 
des  argents  depenses  pour  lui,  consti- 
tuent une  creance  qui  donnent  le  droit 
d'en  poursuivre  le  recouvrement  con- 
tre  le  cessionnaire. 

Tel  cessionnaire  n'est  plus  fonde  a 
invoquer  le  defaut  de  consideration  s  il 
a  reconnu  devoir  et  promis  payer  telle 
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creancc,  et  s'il  en  a  deja  acquitte  une 
partie.  McGreevey  &  Russell.  Q.  Judg- 
ment confirming.  5  October,  1885. 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Rep.  14  Rev.  Leg.  348. 

To  effect  a  composition  with  his  cre- 
ditors, James  Baylis  gave  his  notes  en- 
dorsed by  McKeand,  who  as  security 
took  an  assigment  of  the  estate,  inclu- 
ding a  property  in  the  City  of  Montreal. 
McKeand  leased  this  property  to  the 
Appellants,  James  Baylis  &  Son,  and 
subsequently  reconveyed  the  property 
to  James  Baylis,  with  right  to  recover 
the  lents  accrued  or  to  accrue.  Subse- 
quently the  Respondent  was  appointed 
sequestrator  to  the  property  in  a  hypo- 
thecary action  by  Crossley  &  Sons 
against  McKeand,  and  sued  Appellant, 
to  recover  the  rent  from  date  of  lease 
by  McKeand  to  the  date  of  his  appoint- 
ment. 

The  transfer  of  rent  by  McKeand  to 
Baylis  did  not  require  to  be  registered 
to  enable  Baylis  to  receive  the  rents. 

The  receipts  sous  seing  privi  gix&n 
by  Baylis  to  the  Appellant,  vieva  prima 
facie  evidence  that  the  rent  had  been 
paid  at  the  date  of  the  receipt  and  that 
it  was  for  the  Respondent  to  establish 
the  contrary.  Baylis  &  Stanton.  M. 
Judgment  reversing,  24  March,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Rep.  2  Dec.  d'A.  350. 

Transfer  of  Bank  shares  by  a  father 
in  trust  to  himself  for  the  benefit  of 
his  minor  child  without  value,  and  ac- 
cepted by  the  father  although  reco- 
gnized by  the  bank  by  entering 
them  as  thus  held,  does  not  debar  the 
bank  from  refusing  to  pay  to  the  father 
the  dividends  accruing  on  such  shares, 
he  having  become  insolvent  and  largely 
indebted  to  the  bank,  the  acceptance 
by  the  father  being  inoperative  to 
vest  the  title  in  the  minor.  Walsh  & 
The  Union  Bank.  Q.  Judgment  con- 
firming, 4  June,  1881).  Sir  A.  A  Dorion, 
C.  J.,.  Monk,  Ramsay,  Tessier,  Cross,  J  J. 

TRESPASS. — An  action  of  damages 
for  trespass  will  lie  against  any  one 
acting  under  the  orders  of  a  municipal 


council,  proceeding  to  open  a  road  on 
another's  land  before  the  preliminaries 
required  by  the  municipal  code  to  ena- 
ble the  municipality  to  enter  into  pos- 
session have  been  adopted.  Holion  & 
Callaghan.  Q.  Judgment  reversing,  2 
December,  1875.  Dorion,  C.  J.,  Monk, 
Ramsay,  Sanborn,  JJ.  Rep.  9  Rev. 
Leg.  665. 

An  action  of  damages,  complaining 
that  the  Respondent  unlawfully  tore 
down  his  fences  in  constructing  a  road, 
which  was  to  be  a  front  road,  of  certain 
lots  of  land  described  in  the  declara- 
tion (such  description  not  including  the 
appellant's  lot),  is  not  demurrable. 
Whitman  &  The  Corporation  o/  Sian- 
hridge.  M.  Judgment  reversing,  18 
September,  1878.  Sir  A.  A.  Dorion,  C, 
J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Cross,  J.  dissenting.  Reported  23  J. 
176.  1  Leg.  News  474.  9  Rev.  Leg.  652. 

Held,  confirming  the  judgment  of  the 
Superior  Court  that  a  tidal  river  which 
is  difficult  of  navigation,  but  in  which 
barges  have  been  occasionally  and  can 
be  used,  is  not  navigable,  and  therefore 
subject  to  the  authority  of  the  Provin- 
cial legislature.  Bell  &  The  Corporation 
of  the  City  of  Quebec.  Q.  Judgment 
confirming,  8  September,  1877.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  JJ.  Ram- 
say, 1.  dissenting. 

XoTE This  case  was  confirming  ia 

the  Privy  Council.  (1) 

In  a  second  action  of  damages  for 
trespass,  the  plaintiff  must  establish 
some  new  act  of  trespass,  and  if  there 
be  no  such  act  alleged  or  proved,  and 
there  be  no  conclusions  except  for 
damages,  the  action  will  be  set  [aside. 
Hall  &  The  Corporation  of  Levis.  Q. 
Judgment  confirming,  4  Septembei', 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

In  estimating  the  amount  of  dam- 
ages to  be  awarded  to  the  Plaintiff,  the 
Court  is  justified  in  taking  into  consi- 
deration   the   slightness  of  the   fault 


(1)  See  Api'EXDix. 
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and  whether  the  defendant  was  acting 
maliciously ;  and  a  judgment  of  the 
Court  of  Review  reducing  the  damages 
awarded  by  the  first  judgment  to  a 
fourth  will  be  maintained.  Mann  S 
Macdonald.  M.  Judgment  confirming, 
15  May,  1879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ. 

A  trespass  will  not  justify  an  assault 
of  an  aggravated  character.  So  where 
two  people  pretend  to  be  legally  en- 
titled to  a  wharf,  and  one  puts  wood 
upon  it,  which  the  other  proceeds  to 
remove  with  a  great  force  of  men,  and 
a  scuffle  ensues,  and  the  owner  of  the 
wood  is  seized  and  severely  beaten,  he 
will  be  entitled  to  recover  damages 
from  his  assaillant.  MHliot  &  Burke. 
Q.  Judgment  confirming,  4  March,  1<S78. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cross,  JJ. 

The  Respondents  had  destroyed  a 
bridge  leading  to  a  wharf  erected  by 
the  Appellants  or  their  auteurs,  built 
in  the  navigable  waters  of  the  St. 
Lawrence  and  which  bridge  was  a 
nuisance  to  the  navigation.  Heldhy  the 
Queen's  Bench,  confirming  the  judg- 
ment of  the  Superior  Court,  that  no 
damages  were  due  to  Appellants.  Ca- 
verMll  &  Rohillard.  M.  Judgment  con- 
firming, 27  January,  1875.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Dorion,  C.  J  dissenting. 

Note In  the  Supreme  Court  this 

judgment  was  reversed.    2  S.  C.  R.  575. 

An  action  for  damages  for  a  trespass 
on  lands  of  Plaintiff  against  one  of  the 
trespassers  for  his  share  of  the  dam- 
age, does  not  bar  an  action  against  a 
joint-trespasser,  unless  it  be  proved 
that  Plaintiff  has  been  fully  indemni- 
fied. Corpnralion  of  St.  Gabriel  West 
&  Holton.  Q.  Judgment  confirming,  6 
March,  1877.  Dorion,  C.  J.,  Monk,  Ram- 
say, Sanborn,  Tessier,  JJ.  Monk,  San- 
born, JJ.  dis.  Rep.  8  Rev.  Leg.  293. 

Where  a  person  went  without  leave 
on  the  property  of  another,mere  threats 
of  using  violence  is  not  such  a  wrong- 
doing.as  will  sustain  an  action  of  daw- 
ages.  Cournoy  &  Laudon.  Q.  Judgment 


ponfirming,  8  October,  1883.    Sir  A.  A. 
Dorion,  C.  J.,  Ramsay,  Tessier,  Baby,  JJ. 

If  a  neighbour  builds  on  arwall  which 
is  not  mitoyen,  without  taking  the  pre- , 
liminary  proceedings  required  by  lavf, 
he  will  be  guilty  of  trespass,  and  the 
Court  will  condemn  him  to  damages  for  ■ 
such  trespass  and  to  take  down  the 
building  so  erected. 

But  if  by  his  plea  the  Defendant 
offers  to  pay  for  the  use  of  the  wall  the 
Court  will  suspend  its  order  to  demo- 
lish the  building,  in  order  to  give  the 
Defendant  time  to  take  the  proceed- 
ings by  law  required  to  authorize  him 
to  make  the  wall  common.  Hart  & 
Joyce.  M.  Judgment  reversing,  22  June, 
1876.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  Tessier,  JJ.  Rep.  8  Rev.  Leg. 
209.  Confirmed  in  Supreme  Court, 
January,  1877.  Richards,  Q.C.,  Ritchie, 
Strong,  Taschereau,  Fournier,  Henry, 
JJ.  1  S.  C.  R.  321. 

TRIAL. — A  question  raised  by  motion 
in  arrest  of  judgment  is  a  question;  ',; 
arising  on  the  trial,  and  properly 
reserved.  The  Queen  v.  Deen/.  M.  judg;  > 
ment  on  reserved  case  18  Dec,  1874. 
Dorion,  C.  J.,  Monk.  Taschereau,  Ram- 
say, Sanborn,  JJ.  Rep.  26  J.  129. 

"  Trial,"  within  the  meaning  of  C.  S. 
L.  C,  c.  77,  s.  57,  is  not  terminated 
until  sentence  is  rendered,  and  a 
"  question  which  has  arisen  on  the 
trial  "  does  not  necessarily  mean  a 
question  that  was  raised  at  the  trial, 
but  one  that  took  its  rise  at  the  trial  ; 
and  therefore  a  point  not  mentioned 
by  the  defence  may  be  reserved  by  the 
Court.  Beg.  v.  Bain.  M.  Judgment,  22 
June,  1877.  Dorion,  C.  J.,  Monk,  Eam- 
sav,  Sanborn,  Tessier,  JJ.  Rep.  23  J. 
327. 

If  the  Plaintiff  fails  to  appear  when 
the  cause  is  called  for  hearing  he  may 
be  non-suited ;  but  the  non-suit  may 
be  set  aside,  and  a  venire  de  novo  may 
be  ordered,  according  to  English  prac- 
tice, on  payment  of  costs  by  Plaintiff. 
Bain,  &  White  et  al.  M.  Judgment  re- 
versing  22  Nov.,  1881.  Sir  A.  A.  Dowon, ' 
C.  J. 
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TRIAL  BY  JURY.— A  PlaintifiF having 
a  right  to  a  trial  by  jury,  who  has  not 
declared  by  his  declaration  that  he 
choses  his  case  to  be  tried  by  a  jury, 
may  make  his  option  after  plea  filed, 
and  before  completing  the  issue,  not- 
withstanding the  64th  rule  of  Practice. 
Mason  &  Gehhardt.  M.  Judgment  re- 
versing, June,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborn, 
JJ. 

An  agreement  to  go  into  partnership 
with  another  to  construct  a  railway  is 
commercial,  and  consequently  an  action 
of  damages  for  the  breach  of  such  con- 
tract may  be  tried  by  jury.  McLea  & 
McDonald.  M.  Judgment  reversing,  3 
Feb.,  1876.  Dorion.  C.  J.,  Monk,  Eam- 
say, Sanborn,  Tessier,  JJ. 

The  service,  within  four  days  after 
issue  joined  on  amended  pleadings,  of 
a  notice  of  motion  praying  acte  of  the 
mover  to  have  a  trial  by  jury,  and  the 
making  of  such  motion  subseqtiently, 
are  a  sufficient  compliance  with  the 
requirements  of  art.  350  of  the  Code  of 
C.  P.  Brown  &  The  Imperial  Fire  Ins. 
Co.  M.  Judgment  reversing,  Dec,  1875. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
JJ.  Kep.  -10  J.  179. 

TROUBLE ^The  adjudicataire  of  real 

estate  sold  by  the  sheriff  is  trouble  in 
his  possession  by  an  intervention  set- 
ting up  that  a  creditor  of  the  former 
owner  of  the  property  sold  is  not  paid 
and  that  the  money  has  not  been  paid 
into  Court.  Dawson  &  Ogden.  Q.  Judg- 
ment reversing,  8  March,  1878.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ. 

The  production  of  a  registrar's  certi- 
ficate, showing  that  mortgages  are 
registered  against  the  property  pur- 
chased, which  mortgages  do  not  appear 
to  have  been  discharged,  is  sufficient 
to  support  a  plea  of  (ear  of  trouble, 
under  art.  1535  C.  C. 

In  such  case  the  balance  of  purchase 
money  which  the  buyer  has  yet  to  pay 
on  the  property  is  the  only  amount  for 
which  he  can-claim  security.  ■  Parker  & 
Felion.   M.   Judgment    reversing,    18 


September,  1877.  Sir  A.  A.  Dorion,  G. 
J.,  Monk,  Ramsay,  Tessier,  JJ.  Rep.  21 
J.  253. 

Danger  of  trouble.  —  ».  Sale  bt 
Sheriff. 

TROUBLE  DE  DROIT Where  it  was 

stipulated  in  a  deed  of  sale  that  the 
purchasers  should  retain  an  amount  to 
pay  the  Corporation  of  the  City  of 
Montreal  a  certain  sum  as  a  special 
assessment  for  an  improvement,  in  case 
the  proceedings  in  expropriation,  then 
being  contested  were  maintained,  and 
the  corporation  abandoned  said  pro- 
ceedings, the  vendor  may  recover  the 
sum  so  retained ;  and  it  is  no  answer  in 
the  mouth  of  the  purchaser  to  say, 
that  the  corporation  has  obtained 
power  to  make  a  new  assessment. 

But  the  power  to  make  a  new  assess- 
ment is  a  trouble  de  droit  and  gives  the 
purchaser  the  right  to  demand  security. 
Chaboi  &  La  Ranque  JacquesCartier. 
M.  Judgment  reversing,  20  Sep.,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

TRUSTEES.  —  Where  property  was 
vested  in  four  trustees,  two  of  whom 
are  dead,  for  the  use  of  a  presbyterian 
congregation  in  connection  with  the 
Church  of  Scotland,  one  of  the  survi- 
ving ti'ustees  cannot  sue  tlie  other  to 
give  possession  of  the  property,  in  order 
that  he  may  dispose  of  it  by  handing  it 
over  to  another  religious  body,  con- 
stituted out  of  an  amalgamation  of 
different  religious  bodies  calling  itself 
'•  The  Presbyterian  Church  in  Canada." 
Morrison  &  MeCuaig.  M.  20  Jan.,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Cross, 
Baby,  JJ. 

Indictment  under  32  and  33  Vict., 
ch.  21,  section  78,  which  is  as   follows  : 

"  Whatsoever,  being  intrusted  either 
"  solely  or  jointly  with  any  other  per- 
"  son,  with  any  power  of  attorney  for 
''  the  sale  or  transfer  of  any  property, 
"  fraudulently  sells  or  transfers,  or 
"  otherwise  converts  the  same  or  any 
"  part- thereof  to  his  own  use  or  benefit, 
"  or  to  the  use  or  benefit  of  any  person 
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"  other  than  the  person  by  whom  he 
"  was  so  intrusted,  is  guilty  of  a  misde- 
"  meanor,  and  shall  be  liable  to  any  of 
"  the  punishments  which  the  Court 
"  may  award  as  hereinbefore  last  men- 
"  tioned." 

Held  : — That  the  Power  of  Attorney, 
mentioned  in  section  78,  of  32  and  o3 
Vict.,  ch.  21,  must  be  a  written  Power 
of  Attorney,  and  oral  testimony  of  a 
verbal  power  of  Attorney  will  not  bring 
the  Defendant's  act  within  the  scope 
of  that  statute.  Regina  &  Chorimand. 
Q.  Eeserved  case,  conviction  quashed. 
8  September,  1874. 

Where  a  party  gives  a  power  author- 
izing another  to  make,  and  endorse  pro- 
missory notes  for  all  matters  "  arising 
out  of  transactions  connected  with  the 
business  of  the  constituent  only  "  do 
not  cast  on  a  banker,  receiving  such 
notes  in  the  ordinary  course  of  business 
and  in  good  faith,  the  obligation  to 
enquire  and  know  whether  the  agent 
had  mis-used  his  trust  and  given  the 
notes  for  other  consideration.  The 
Molson's  Bank  &  Bank  of  Commerce. 
M.  Judgment  reversing,  2 1  Dec,  1878. 
Dorion,  C.  J.,  Monk,  Ramsay,  Cioss, 
Routhier,  JJ. 

TUTELLE Compie  de.  —  The  omis- 
sion by  a  tutor  to  enter  in  the  inventory 
to  the  debit  of  the  minor,  a  debt  due 
to  him,  operates  a  forfeiture  of  the 
debt.  Prince  &  Gagnon.  Q.  Judgment 
reforming,  8  Sep.  1881.  Sir  A.  A.  Do- 
rion, C.  J.,  Ramsay,  Tessier,  Cross, 
Baby,  JJ. 

TUTOR.  —  A  tutor  appeare  i  per- 
sonally in  a  deed  of  sale  and  declared 
that  he  bought  the  immovable  hy- 
pothecated in  favour  of  Plaintiff,  for 
himself,  his  heirs  or  assigns,  and  pro- 
mised personally  to  pay  the  different 
creditors  hypothecarily,  and  he  added. 
"  Le  dit  Gleason  s'oblige  personnelle- 
ment  a  payer  le  montant  susdit,  mais 
il  veut  et  entend  que  la  propriete  ainsi 
achetee  appartienne  a  ses  enfants  mi- 
neurs  auxquels  il  a  ete  nomme  tuteur 
en  justice,  pour  leur  tenir  lieu  de  la 
part  de  communaute  de  sa  defunte 
Spouse."     Held,  that  this  was  a  title  to 


the  children,  there  being  no  renuncia- 
tion, and  that  an  action  against  Gleason' 
is-gualiU,  would  lie  for  the  amount  of 
the  hypothec.  Gleason  ^squalitS  & 
Hill.  Q.  Judgment  confirming,  3  Dec, 
1881.  Monk,  Ramsay,  Tessier,  Cross,' 
Baby,  JJ. 

A  tutor  has  a  right,  when  duly  au- 
thorizeed,  to  take  up  the  instance  in 
and  prosecute  an  action  en  portage  ^ 
already  begun  by  the  auteurs  of  the 
minor.  Cutting  &  Jordan.  M.  Judg- 
ment confirming,  13  February,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Earn- 
say,  Belanger,  JJ.  Rep.  19  J.  139. 

A  tutor  suing  is  quality  may  be  a 
witness  in  the  suit  for  his  pupil,  v. 
opinion  of  Casault,  J.  7  Q.  L.  R.  59. 
The  point  was  not  decided  necessarily 
in  appeal,  the  proceeding  by  the  tutor 
not  being  established,  even  with  his 
evidence ;  but  the  Court  did  not  ques- 
tion the  ruling  of  the  Superior  Court 
on  the  point.  Pellelier  &  Thompson  et 
al.  Q.  Judgment  confirming,  3  Dec, 
J881.  Sir  A.  A.  Dorion,  C.  J.,  Kamsay, 
Tessier,  Cross,  Baby,  JJ. 

Executors  are  only  responsible  for 
what  they  actually  receive,  and  are  not 
jointly  and  severally  responsible  for  each 
other's  administration. 

Where  a  person,  besides  being  exe- 
cutor, acts  af  if  he  were  the  tutor 
(though  not  really  so)  of  a  minor,  to 
whom  tine  estate  he  administers  be- 
longs, he  cannot  charge  interest  on 
monies  expended  by  him  in  excess  of 
its  receipts. 

An  executor  under  the  circumstances 
above  mentioned  has,  however,  a  right  , 
to  claim  interest  on  all  interest-bearing 
i  debts  paid  by  him  in  the  interest  ot 
the  minor  to  prevent  the  sacrifice  ot 
her  real  estate. 

On  the  contestation  of  the  Appel- 
lant's account  and  its  final  adjustmeatei 
by  the  Court,  the  female  Respondent 
owes  the  Appellant  the  sum  of  *59U.U/. 
Miller  &  Coleman.  M.  Judgment  re- 
versing, 2.5  April,  1881.  SirA.  A.t^o- 
rion,  C.  J.,  Monk,  Ramsay,  Cross,  Bab 
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JJ.  Kep.  25  J.  196.  4  Leg.  News  268.  2 
Dec.  d'A.  33. 

Taking  the  administration  of  a  mi- 
nor's estate  and  acting  as  a  tutor, 
subjects  the  party  so  acting  to  account 
for  his  administration  as  a  tutor.  Miller 
&  Coleman  et  al.  Judgment  confirming, 
June  ]  875.  Dorion ,  Monk,  Taschereau, 
Eamsay,  Sanborn,  JJ. 

A  tutor  may  be  appointed  in  Canada 
to  minors  living  in  England  who  have 
property  in  Canada.  Brooke  et  al.  & 
Bloomjield,  is  qual.  M.  Judgment  con- 
firminfr,  15  September,  1874.  Dorion, 
C.  J.,  Monk,  Komsay,  Sanborn,  JJ.Eep. 
5  Eev.  Leg.  533. 

TUTORSHIP ,The  non  registration  of 

a  tutorship  m^^t  be  pleaded  to  avail  as 
a  defence  to  an  action  by  the  tutor. 

The  Court  of  appeals  will  not  disturb 
ajudgmeut  for  aliments  to  a  mother, 
tutrix  of  her  minor  child,  against  the 
father  because  the  aliments  are  granted 
for  a  short  period  prior  to  the  demand. 
Poissant  &  Barrette.  M.  Judgment 
confirming,  17  December,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Tes- 
sier,  Cross,  J  J.  Eep.  3  Leg.  News  12. 

The  recommendation  of  the  majority 
of  the  family  council,  touching  the 
appointment  of  a  tutor  to  a  minor, 
should  be  homologated  by  the  protho- 
notary,  if  there  be  no  legal  impediment 
or  objection  to  such  appointment,  and 
other  things  being  equal,  the  preference 
should  be  given  to  a  paternal  relative  ; 
and  where  the  prothonotary  followed 
the  advice  of  one  maternal  relative  of 
the  minor  in  preference  to  that  given 
by  twelve  paternal  relatives,  and  no 
cause  was  shown  why  the  person  re- 
commended by  the  paternal  relatives 
should  not  be  appointed,  his  decision 
was  over  ruled  by  the  Court,  and  the 
choice  of  the  paternal  relatives  adopted. 
^miih  et  al.  &  Baptist.    M.  Judgment 


reversing,  22  June  1874.  Eep.  23  J.  191. 
9  Eev.  Leg.  657. 

Un  tuteur  ne  pent  etre  locataire  des 
biens  de  son  pupille  (art.  290  C.  C.) 

Le  tuteur  qui  a  ameliore  I'immeuble 
de  son  pupile  ne  peut  reclamer  la  va- 
leur  des  ameliorations  qu'il  y  a  faites 
dans  une  demande  distincte  et  separee 
du  compte  qu'il  lui  doit  et  lorsqu'il  a 
jouit  de  cet  immeuble,  qu'apres  deduo 
tion  des  fruits  et  revenus  dont  il  doit 
aussi  lui  rendre  compte. 

Le  droit  du  tiers  d'enlever  les  ame- 
liorations faites  par  lui  sur  la  cho^^e 
d'autrui  ne  lui  donne  aucun  privilege 
sur  le  prix  de  vente  de  cette  chose. 
jD'  Orsonnens  &  Ghristin.  M.  Judgment 
reversing,  26  Septembre,  1885.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  J  J.  Eep.  4  Dec.  d'A.  253.  14  Eev. 
Leg.  253. 

Where  an  account  has  been  rendered 
and  accepted,  the  tutor  cannot  be 
called  upon  to  render  another  account 
without  asking  to  have  the  first  account 
set  aside.  Desgroseilliers  &  Riendeau 
et  vir.  M.  Judgment  rsversing,  22  June. 
1373.  Dorion,  C.  J.,  Monk,  Eamsay, 
Sauborn,  Tessier,  JJ. 

Le  tuteur  dont  la  tutelle  a  ete  annu- 
lee,  et  qui  a  rendu  un  compte  de  son 
administration  aux  nouveaux  tuteurs, 
qui  lui  ont  succede,  et  qui  ont  regu  les 
pieces  justificatives,  et  le  reliquat  de 
compte  reconnuparle  rendant  compte, 
n'est  pas  tenu  de  rendre  un  autre 
compte  en  justice,  et  que  les  nouveaux 
tuteurs  qui  n'ont  pas  accepte  le  compte 
qui  leur  a  ete  rendu  avec  les  formalites 
requises  par  la  loi,  n'ont  d'action  que 
pour  debattre  et  faire  reformer  le 
compte  presente,  et  non  une  action  en 
reddition  de  compte.  M^lhot  &  Dufort 
et  vir.  Q.  Judgment  reversing,  8  Oct., 
1883.  Sir  A.  A.  Dorion,  C.  J.,  Eamsay, 
Tessier,  Cross,  Baby,  JJ.  Eep.  3  Dec. 
d'A.  262. 
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ULTRA  PETITA A  person  employed 

to  repair  railway  carriages  by  changing 
them  from  platform  trucks  into  pas- 
senger cars,  cannot,  being  unpaid  for 
his  work,  revendicate  the  cars  so  trans- 
formed as  his  property. 

And  having  alleged  they  were  his 
property,  and  demanding  to  be  paid 
the  value  of  the  cars  he  cannot  recover 
the  value  of  the  work  which  is  not 
alleged  nor  prayed  for.  Senical  & 
Peters.  M.  Judgment  reversing,  22 
Sep.,  1874.  Monk,  Taschereau,  Eamsay, 
Sanborn,  Sicotte,  JJ.  Rep.  7  Rev.  Leg. 
308. 

ULTRA  VIRES The  powers  of  a  local 

government  under  the  B.  N.  A.  Act,  are 
coextensive  as  regards  the  subject  with 
those  of  the  local  legislature,  so  a  Pio- 
vincial  Government  has  power  to  incor 
porate  by  letters  patent  a  company  for 
the  purposes  of  navigation  within  the  li- 
mits of  the  Province.  McDougall  etal.& 
The  Union  Navigation  Company.  M. 
]  6  March,  1877.  Monk,  Eamsay,  San- 
born, Tessier,  JJ.  Rep.  21  J.  63. 

The  Dominion  Parliament  had  a  legal 
right  to  impose  on  the  Superior  Court, 
and  the  judges  thereof  the  duty  of  try- 
ing controverted  elections  of  members 
elected  to  the  House  of  Commons  of 
Canada.  Bruneau  et  al.  vs.  Massue. 
M.  Judgment  rejecting  Appeal  18  De- 
cember, 1878.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Tessier,  Cross,  J  J. 
Eep.  23  J.  60,  2  Leg.  News  38,  9  Rev. 
Leg.  626. 

An  act  of  the  Province  of  Quebec 
passed  in  1872  (36  Vic,  c.  12,  sect.  3) 
limited  the  right  of  appeal  in  certain 
cases  that  had  gone  to  the  Court  of 
Review,  and  it  was  held  that  this  con- 
trolled the  right  of  appeal  in  cases  of 
insolvency,  and  that  it  was  not  beyond 
the  powers  of  the  local   legislature  to 


regulate  by  general  rules  the  appeal^; 
to  its  Courts,  provided  such  rules  di4 
not  contravene  a  positive  law  regulat-' 
ing  insolvency.  Studay  &  Angers.  M. 
Judgment,  1874. 

The  act  of  the  Legislature  of  Quebec, 
32  Yict.,  cap.  15,  sect.  190,  authorizing 
the  Lieutenant  Governor  in  Council  to 
declare  forfeit  (for  default  to  make 
repairs)  the  right  of  collecting  tolls  on 
any  toll-bridge  and  to  transfer  the 
property  therein  was  within  the 
powers  of  the  local  legislature,  and  that 
the  Orders  in  Council  mentioned  in  this 
case  ;  forfeiting  the  right  of  exacting 
tolls  for  passing  on  a  toll-biidge,  which 
had  been  placed  under  the  manage-  ■ 
ment  of  the  Municipal  Councils  of 
Cleveland  &  Melbourne  (Appellants)  ■ 
by  Order  of  the  Executive  Council  ot 
the  former  Province  of  Canada,  and 
transferring  the  control  of  the  pioperty 
to  the  Appellants,  were  not  ultra  vires. 
The  Municipality  of  the  Township  of 
Cleveland  el  al.  &  The  Municipality  of 
the  Township  of  Melbourne  &  Brompr  ■ 
ton  Gore.  M.  26  Feb.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  JJ.  Rep.  26  J.  1, 4  Leg.  News  217, 
1  Dec.  d'A.  353. 

La  clause  du  Statut  Provincial,  42-43 , 
Vict.,  ch.  4,  ordonnant  la  fermeturele 
dimanche  de  la  maison  dans  laquelle  il  ■ 
se  vend  des  liqueurs  spiritueuses,  est 
une  mesure  disciplinaire  et  de  police,,i 
et  n'est  pas  ultra  vires  de  la  Legislature 
Provinciale.    Poulin  &  La  Corporation 
de  Quebec.    Q.  Judgment  confirming,  7 
Dec,  1881.  Sir  A.  A.  Dorion,  C.  J.,  Ram- 
say, Tessier,  Cross,  Babv,  JJ.  Eep.  7  Q. 
L.  E.  337.  2  Dec  d'A.  103.  Ramsay,  J., 
thought  the  prohibition  was  improvi- 
dently  issued,    independently   of  the 
special  question  of  legislative  authority«;: 

The  tax  imposed  by  the  Act  of  the 
Legislature  of  the  ProvincS  of  Quebec, 


m 


ULTRA  VIRES 


ULTRA  VIRES 


762 


43-44  Vict.,  cap.  9,  sec.  9,  to  wit,  a  duty 
of  10  cents  on  each  exhilDit  filed  before 
the  Superior  Court,  etc.,  such  duty 
payable  in  stamps,  is  in  consideration 
of  a  service  to  be  rendered  by  an  officer 
of  the  Government  of  the  Province  of 
Quebec,  and  for  a  merely  local  object 
in  the  Province  (viz,  for  the  mainte- 
nance of  the  administration  of  justice 
in  the  Province)  ;  and,  moreover  the 
tax  in  question  is  of  a  nature  similar  to 
those  collected  prior  to  Confederation 
for  the  purpose  of  maintaining  the  ad- 
ministration of  justice,  which  have  al- 
ways been  treated  as  local  assets,  and 
consequently  the  Act  in  question  was 
not  ultra  vires. 

The  Attorney  General  &  Reed.  M. 
Judgment  reversing,  24  Nov.,  J 882.  Sir 
A.  A.  Dorion,  C.  J.,  Monk,  Kamsay, 
Tessier,  Cross,  JJ.  Rep.  26  J.  33 1 , 5  Leg. 
Xews  497,  3  Dec.  d'A.  33.  The  Chief 
Justice  dissenting.  This  case  was  re- 
versed in  the  Privy  Council.  (1). 

A  local  Statute  empowering  a  muni- 
cipality to  make  bylaws  prohibiting 
the  sale  of  liquor,  or  allowing  its  sale 
under  certain  conditions,  is  not  justified 
by  sub-section  9,  section  92,  B.  N.  A. 
Act  of  1867,  even  though  the  munici- 
pality only  exeroices  the  power  to  the 
extent  of  fixing  a  tax  by  way  of  licence, 
and  for  the  purpose  of  revenue. 

A  Statute  of  the  Legislature  of  the 
Province  of  Quebec  (39  Vic,  c.  7)  enact- 
ed (Sect.  1 )  that  "  every  assurer,  carry- 
ing on  in  this  Province,  any  business  of 
assurance,  other  than  that  of  marine 
assurance  exclusively,  shall  be  bound 
to  take  out  a  license,  before  the  first 
day  of  May,  in  each  year,  from  the  re- 
venue oflBcer  of  the  district  wherein  is 
situate  his  principal  place  of  business 
or  head  agency,  and  to  remain  conti- 
nually under  license.'' 

"  The  price  of  such  license  "  was  to 
consist  of  three  per  cent,  on  every  fire 
policy,  and  one  per  cent,  on  every  other 
policy,  except  marine  policies.  This 
price  was  to  be  collected  by  adhesive 


(1)  See  AppE>rDix. 


stamps  in  the  manner  regulated  by  the 
Act. 

Held  by  the  whole  Court  that  this 
was  not  a  direct  tax  within  the  mean- 
ing of  the  British  North  America  Act. 

Held  also,  that  the  Statute  was  ultra 
vires  of  the  Local  Legislature,  and  null. 
Angers,  Attorney  General  &  The  Queen 
Insurance  Company.  Judgment  con- 
firming. M.  14  Dec,  1877.  Sir  A.  A, 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Taschereau,  JJ.  Ramsay,  J.,  was  of 
opinion  that  the  statute  was  within  the 
powers  of  the  Local  Legislature — that 
a  license  is  a  permit  to  do — that  the 
price  of  a  license  or  the  form  in  which 
such  price  was  imposed  did  not  alter 
its  character  of  license, — that  there 
was  nothing  in  the  enumeration  of  the 
Statute  to  limit  the  kinds  of  license 
that  might  be  imposed  by  a  Local  Le- 
gislature,— that  the  real  test  of  power 
was  the  object  of  the  tax,  i.  e.,  to  raise 
revenue  for  local  purposes, — that  the 
Local  Legislature  for  such  purposes 
could  tax  subject  within  the  scope  of 
Dominion  Legislation, — and  that  the 
inconvenience  of  such  an  impost,  as 
limiting  the  operations  of  trade,  is  not 
a  consideration  for  our  Courts,  but  for 
the  Dominion  Government.  (1)  Rep.  1 
Legal  News  3,  22  J.  307. 

A  local  act  which  disposes  of  the 
property  of  a  Corporation  created  by  a 
federal  law  is  constitutional.  Dohie  dj 
The  Board  of  Temporalities.  M.  Judg- 
ment confirming,  19  June,  1880.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, McCord,  JJ.  Ramsay,  J.  dissenting- 
Rep.  3  Leg.  News  250. 

Note. — ^This  case  went  to  the  Privy 
Council,  and  was  reversed.  (2) 

The  Act  of  Parliament  42  and  43 
Vict.,  c  48,  is  invalid,  not  being  within 
the  powers  of  parliament,  "  it  is  not  in 
the  nature  of  an  insolvency  law,  for  it 
is  intended  to  apply  to  all  building  so- 


(1)  Confirmed  in  Privy  Oounoil.    See  Av- 

PENDIX. 

(2)  See  Appendix. 
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cieties,  whether  solvent  or  not.  It  is 
therefore  essentially  an  act  affecting 
civil  rights,  which  under  the  provisions 
of  the  British  North  America  Act,  1867, 
comes  within  the  exclusive  jurisdiction 
of  the  Local  or  Provincial  Legislature. 
McClannaghan  &  St.  Ann's  Mutual 
Building  Society.  M.  Judgment  con- 
firming, but  not  on  the  principle  laid 
down  by  the  Court  below,  4  February, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  J  J.  Eamsay,  J.,  con- 
curred on  the  principle  of  the  judg- 
ment except  as  to  cost.  v.  Costs.  Kep. 
3  Leg.  News  61,  24  J.  162. 

UNIVERSAL  LEGATEE. —A.  woman 
'Commune  en  biens  with  her  late  hus- 
band, and  l£gataire  universelle  en  usu- 
fouit  may  bring  an  action  against  the 
partner  of  her  late  husband  for  an  ac- 
count of  the  partnership,  without  call- 
ing in  the  nu-proprietaires.  5  Dec, 
1878.  Sir  A.  A.  Dorion,  C.  J.  Monk, 
Eamsay,  Tessier,  Cross,  JJ. 

UNION  OF  CAUSES.— Lorsque  les 
questions  en  litige  et  la  preuve  sont  en 
substance  les  memes  dans  plusieurs 
causes,  et  que  les  Intimes  sont  aussi 
les  memes,  ces  appels  seront,  sur  mo 
tion,  reunis  pour  n'en  former  qu'un  seul. 
Garth  et  at.  &  La  Banque  cP Hochelaga 
et  al.  M.  Motion  granted,  21  September, 
1886.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Eep.  14 
Eev.  Leg.  548. 

USE  AND  OCCUPATION.  —  A  party 
occupying  premises  without  lease  or 
iacite  reconduction  is  liable  to  pay  the 
value  of  the  occupation  and  use  of  the 
premises.  Tetu  &  Garneau.  Q.  Judg- 
ment, 7  September,  1874.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Sanborn, 
Bosse,  JJ.  Bosse,  J.,  dissenting. 

USUFRUCTUARY  MUST  MAKE  AN  IN- 
VENTORY— Nelson  &  Harrison.  M. 
Judgment  confirming,  September,  1876. 
Dorion,  C.  J.,  Eamsay,  Sanborn,  Tessier, 
J  J  • 

USUFRUITIER—Decret  sur  I'usufrui- 
tier  est  nul.  Lavigne  &  MacNider.  M. 
Judgment    confirming,    March,    1874. 


Taschereau,  Eamsay,  Sanborn,  Loran- 
ger,  JJ.  Taschereau,  J.,  dissenting. 

"  The  usufructuary  cannot,  at  the 
cessation  of  the  usufruct,  claim  in 
demnity  for  any  improvements  he  has 
made,  even  when  the  value  of  the 
thing  is  augmented  thereby."  462  C.  C. 
De  Bonald  &  Dame  Marie-Louise  Bar- 
bier  et  al.  M.  Judgment  confirming,  23 
January,  1884.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  Baby,  JJ. 

The  usufructuary  has  a  right  to  the 
civil  fruits  of  the  property  over  which 
the  usufruct  is  established,  (447  C.  C.) 
and  the  rent  of  houses  is  a  civil  fruit, 
but  the  transfer  of  the  rents  of  houses 
as  a  security  for  a  debt  is  not  a  cession 
of  the  usufruct,  and  the  transferee  can- 
not therefore  maintain  an  opposition  to 
the  sale  of  the  usufruct.  Moynaugh  & 
Smith.  M.  Judgment  reversing,  25 
September,  1886.  Sir  A.  A.  Dorion,  C. 
J.,  Eamsay,  Tessier,  Cross,  JJ. 

USURIOUS  CONTRACT.— A  simulated 
contract  made  to  disguise  a  usurious 
contract  is  null.  Martel  S  Besilets.  Q. 
Judgment  confirming,  7  December, 
1880.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Cross,  JJ.  Eamsay,  J.,  dissent- 
ing. 

UTENSILS  OF  A  BREWERY  ARE  IM- 
MOVEABLES— The  Appellant  purchas- 
ed at  a  Bailili's  sale,  held  under  a  writ 
of  Jieri  facias  de  bonis,  for  taxes,  cer- 
tain moveable  effects  forming  the  plant 
of  a  brewery,  (the  proprietor  of  the 
brewery  not  objecting  to  the  sale,  and 
allowed  the  same  to  remain  on  the 
brewery  premises  on  storage  ;  the 
brewery  was  some  months  afterwards 
sold  by  the  Sheriff  under  a  writ  de  terrii, 
the  plant  being  still  thereon,  and  ad- 
judged to  the  Appellant. 

The  Appellant  gave  no  notice  of  his 
claim  on  the  goods,  and  filed  no  oppo- 
sition to  witdraw  them,  but,  after  the 
sale  to  Eespondent,  sought  to  revendi- 
cate  them  in  his  hands. 

Held,  dismissing  the  action,  that  the 
effects  were  immoveables  by  destina- 
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tion,  and  although  the  bailiff's  sale  had 
under  the  circumstances  passed  the 
property  in  the  same  to  Appellant,  yet 
as  he  had  allowed  his  property  to  be 
virtually  included  in  the  sheriffs  ad- 
vertisement of  a  brewery,  he  had  only 
himself  to  blame   if  an  innocent  pur- 


chaser of  the  brewery  retained  all  the 
plant  which  he  found  thereon  when  it 
was  adjudged  to  him.  Budden  &  Knight. 
Q.  Judgment  confirming,  8  September, 
1877.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Tessier,  Cross,  JJ.  Keported 
3  Q.  L.  E.  273. 


VACANT  SUCCESSION— Un  curateur 
a  une  succession  vacante  ne  represente 
que  la  succession  et  le  defunt,  et  qu'il 
ne  peut  demander  la  nullite  d'un  acte 
fait  par  le  defunt  en  fraude  de  ses 
creanciers.  Cette  action  n'appartient 
qu'aux  creanciers.  Lamarche  &  Pauzi. 
M.  Judgment  reversing,  31  Oct.,  1883. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Baby,  JJ.  Eep.  3  Dec.  d'A.  265. 

VACATION Judgment  in — Notwith- 
standing art.  469  C.  P.  C,  the  court 
cannot  adjourn  to  any  day  between  9th 
July  and  1  st  September  (the  long  va- 
cation) for  the  purpose  of  rendering 
judgment  in  casps  heai-d  and  taken 
under  advisement  during  term  before 
such  vacation. 

Art.  469  C.  P.  C.  only  gives  the  court 
the  right  to  adjourn  for  renderingjudg- 
ment  to  a  day  upon  which  it  is  not  pro- 
hibited by  art.  1  C.  P.  C.  from  sitting, 
and  that  art.  1  C.  P.  C.  in  eifect  abso- 
lutely prohibits  this.  The  Richelieu 
Co.  &  Anderson.  M.  Judgment  revers- 
ing, 22  March,  1876.  Sir  A.  A.  Dorion, 
C.  J.,  Monk,  Ramsay,  Sanborn,  Tessier, 
JJ.  Reported  22  J.  219.  7  Rev.  Leg. 
625. 

VALUATION  ROLL.— To  amend  a  roll 
of  valuation  is  not  to  make  a  new  roll. 
So  although  a  local  municipality  has  an 
unlimited  power  to  revise  and  correct 
a  roll  of  valuation,  it  has  not  power 
to  substitute  an  amended  roll  for  the 
new  roll  which  it  is  obliged  by  law  to 
make.  Morgan  et  al.  &'Cote  et  al.  M. 
Judgment  reversing,  22  June,  1880. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  J  J.  Sir  A.  A.  Dorion,  C. 
J.  and  Tessier,  J.,  dissenting.  Reported 
3  Leg.  News  274. 

Where  the  law  requires  three  valua- 


tors and  the  valuation  roll  is  made  by 
three,  only  two  of  which  were  legally 
appointed,  the  roll  will  be  set  aside. 
Rolfeet  al.  &  The  Corporation  of  the 
Township  of  Stoke.  M.  Judgment  re- 
versing, 3  February,  1880.  Sir  A.  A. 
Dorion,  Monk,  Ramsay,  Cross,  JJ.  Sep. 
24  J.  213  .and  2  Leg.  News  103. 

VENDORS  PRIVILEGE— In  accordance 
with  a  usage  of  trade  at  Montreal, 
Appellants  borrowed  from  Brown,  Mac- 
Minn  <fe  Co.  a  quantity  of  corn,  deposit- 
ing a  sum  of  money  as  security  for  its 
return.  Two  or  three  days  before  the 
insolvency  of  the  latter,  Appellante; ; 
returned  the  corn,  but  neglected  to 
exact  the  re-payment  to  them  of  th#  y 
money  deposit.  The  corn  was  imme- 
diatply  afterwards  sold  by  Brown 
McMinn  &  Co.  and  the  proceeds  of  the 
sale  subsequently  collected  by  the 
assignee  of  their  estate  appointed  un- 
der the  Insolvent  Act  of  1869. 

Held  :  That  the  Appellants  had  no 
lien  or  privilege  on  these  proceeds  for 
the  amount  of  said  unreturned  money 
deposit.  Brown  et  al.  &  Angus  et  d. 
M.  Judgment  confirming,  4  February, 
1879.  Sir  A.  A.  Dorion,  C.  J.,  Monk,  v 
Eamsay,  Tessier,  Cross,  JJ.  Reported'; 
24  J.  1.  2  Leg.  News  92.  j 

VENIRE  DE  NOVO.— If  the  Plaintiff 
fails  to  appear  when  the  cause  is  called 
for  hearing  he  may  be  non-suited  ;  but 
the  non-suit  may  be  set  aside  and 
venire  de  novo  may  be  ordered,  accord- 
ing to  Enghsh  practice,  on  payment 
of  costs  by  Plaintiff.  Bain  &  White  et 
al.  M.  Judgment  reversing,  22  Nov., 
1881,  Sir  A.  A.  Dorion,  C.  J. 

VICE  DE  CONSTRUCTION.— The  iron 
founder  who  manufactures  and  places  in 
position  the  girders  and  other  iron  sup- 
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ports  of  a  roof,  under  a  contract  in  which 
it  is  stipulated  that  he  is  not  responsible 
for  the  design,  and  who  executes  his 
work  according  to  the  plans  and  speci- 
fications furnished  him  by  the  architect 
employed  by  the  proprietor,  is  not 
liable  for  any  damage  caused  by  the 
falling  of  the  roof,  in  consequence  of  the 
insufBciency  of  the  design,  plans  and 
specifications  of  such  girders  and  other 
iron  supports.  The  St.  Pairick's  Hall 
Association  &  Gilbert  et  al.  Judgment 
Confirming,  29  January,  1878.  Sir  A.  A. 
Dorion,  C^  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Eeported  23  J.  1.  1  Leg. 
News  116.  9  Rev.  Leg.  612. 

VICE  BEDHIBITOIRE — Crib-biting  is 
a  vice  redhibiloire.  The  judgment  of 
the  court  below  held  that  Plaintiff 
knew  of  the  vice.  The  Court  of  Appeal 
arrived  at  a  different  conclusion  on  the 
evidence.  Drolet  &  Laperriire.  M. 
Judgment  reversing,  16  September, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Eamsay,  Sanborn,  JJ.  Rep.  12  Rev. 
Leg.  359. 

Donihee  &   Murphy.   M.   Judgment 
:  'Confirming,  4  February,  1879.    Sir  A.  A. 
iorion.  C.  J.,  Monk,   Ramsay,  Tessier, 
Cross,  JJ.  Rep.  2  Leg.  News  94. 

Where  there  is  an  exchange  of  horses 
and  a  ion  given  as  soulte,  on  an  action 
on  the  bon  Defendant  cannot  set  up  by 
exception  a  vice  redhibiloire  of  the 
horse  received  by  him,  unless  he  has 
used  reasonable  diligence  to  set  aside 
the  exchange.  (1530  C.  C.)  and  the 
maxim  quce  sunl  lemporalia  ad  agen- 
dum sunt  perpetua  ad  excipiendum, 
does  not  apply.  Poupart  &  Verronneau. 
Judgment  confirming,  29  Jan..  1878. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 


There  is  no  special  time  for  institu- 
ting the  action  redhibitoire  under  the 
Code.  It  must  be  brought  with  reason- 
able diligence  according  to  usage.  Lan- 
thier  &  Champagne.  M.  Judgment 
confirming,  June;  1874.  Taschereau, 
Ramsay,  Sanborn,  Loranger,  JJ.  Tas- 
chereau, J.  dis. 
25 


VILLAGES.  —  Aux  termes  du  Code 
Municipal  (34  Vict.,  c.  68,  art.  19,  §  3) 
les  "  municipalites  locales  "  compren- 
nent  les  municipalites  de  villages. 

L'article  27  du  meme  code  ne  fait 
qu'indiquer  quelles  municipalites  rura- 
les  seront  considerees  comme  munici- 
palites locales,  sans  egard  aux  munici- 
palites de  villages,  qui  tombent  sous  la 
regie  generale  etalslie  par  I'art.  19,  §  3. 


Par  consequent  une  compagnie  du- 
ment  incorporee  en  vertu  de  I'acte  33 
Vict.,  c.  32,  avait  le  droit  d'empierrer 
un  chemin  de  front  dans  les  limites 
d'une  municipalite  de  village,  d'y  poser 
des  barrieres  et  d'y  percevoir  des  pea- 
ges. 

En  vertu  du  dit  acte,  une  telle  com- 
pagnie a  le  droit  dexiger  un  peage 
pour  une  fraction  de  mille  parcourue, 
pourvu  que  sur  toute  la  longueur  du 
chemin  parcouru  le  taux  n'excede  pas 
le  montant  par  mille  fixe  par  la  cedule 
B,  du  dit  statut.  La  Cie.  du  Chemin  de 
P4age  de  la  Pointe-Claire  &  Leclere. 
M.  Judgment  reversing,  9  December, 
1884.  Sir  A.  A.  Dorion,  C  J.,  Monk, 
Ramsay,  Tessier,  Baby,  JJ.  Rep.  M.  L.. 
R.  I.  Q.  B.  296. 


VIS  MAJOR It  is  incumbent  on  a 

party  alleging  force  majeure  as  a 
justification  to  prove  it.  So  when  a 
clerk  was  entrusted  by  his  employer 
with  money  to  make  purchases,  and  he 
could  not  produce  the  money  and  said 
it  had  been  stolen  from  him,  he  was 
held  liable  for  the  money,  failing  to 
prove  that  it  had  been  stolen  from 
him,  and  that  he  had  used  due  diligence 
to  protect  it.  Gravel  &  Martin  et  al. 
M.  Judgment  confirming,  June,  1874. 
Taschereau,  Ramsay,  Sanborn,  Loran- 
ger, JJ.  Taschereau,  J.  dis. 


Fire  is  not  necessarily  presumed  to 
he  force  majeure.  The  Canadian  Navi- 
gation Company  &  McConhey.  M.  Judg- 
ment confirming,  14  Dec,  1877.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.  Rep.  1  Leg.  News  23. 
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WAGES — In  an  action  for  wages  by 
domestics  or  farm  servants  in  the  ab- 
sence of  written  proof,  the  master 
may  offer  his  oath  as  to  the  conditions 
of  the  engagement,  and  as  to  the  fact 
of  the  payment,  accompanied  by  a  de- 
tailed statement.  If  the  oath  he  not 
offered  by  the  master  it  may  be  de- 
ferred to  him,  and  is  of  a  decisory  na- 
ture as  regards  the  subjects  to  which 
it  is  limited.  1669  C.  C. 

Le  maitre  qui  renvoie  son  engage, 
sans  raison  suffisante,  sera  condamne  a 
lui  payer  des  dommages  egaux  au  mon- 
tant  perdu  par  I'engage  pendant  le 
temps  pour  lequel  il  n'a  pas  ete  em- 
ploye, aussi  a  la  diflference  des  gages 
par  lui  gagnes  ailleurs.  Robinson  & 
McMillan.  M.  Judgment  confirming, 
24  April,  1885.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Kamsay,  Cross,  Baby,  JJ.  Monk, 
J.  dis.  Rep.  13  Rev.  Leg.  565. 

WAGES  AS  CLERK— ^  case  of  evid- 
ence  McArthur  et  al.  &  Dorion,    M, 

Judgment  confirming,  18  September, 
1878.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

WALL — Where  the  Plaintifi''s  wall  is 
not  plumb  but  leans  over  his  neigh- 
bour's land  and  the  neighbour  also 
builds  a  wall  which,  following  the  in- 
clination of  Plaintiff's  wall,  is  raised 
above  it,  and  is  terminated  so  as  to 
make  it  appear  plumb,  an  action  will 
be  dismissed  which  claims  indemnity 
from  the  builder  of  the  second  wall. 
Quinn  &  Leduc.  M.  Judgment  revers- 
ing, 27  May,  1882.  Sir  A.  A.  Dorion,  C. 
J.,  Ramsay,  Tessier,  Cross,  Baby,  JJ. 
Rep.  6  Leg.  News  287. 

Campbell  &  McKinnon As  to  in- 
demnity for  superstructure,  and  mean- 
ing of  "  Heberge."  M.  Judgment  con- 
firming, 27  January,  1876.  Dorion,  C.  J., 
Monk,  Ramsay,  Sanborn,  JJ.  Ramsay, 
J.  dis.  as  to  works  not  existing  when 


the  Defendant  settled   with  Plaintift 
for  superstructure. 

WAREHOUSEMAN— By  the  Statute 
34  Vict.,  c.  5,  s.  48,  the  owner  of  goods 
giving  a  warehouse  receipt  as  a  ware- 
houseman is  put  in  the  same  position 
as  any  other  warehouseman  so  doing. 
The  Molson's  Bank  &  Lanaud.  M. 
Judgment  reversing,  22  November,1881. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier. 
Cross,  Baby,  JJ.  Rep.  5  Leg.  News  263, 
2  Dee.  d'A.  182. 

WAREHOUSE  RECEIPT.— A  document 

in  the  form  following  was  a  warehouse 
receipt,  and  not  a  mere  delivery  order : 

"  Received  from  Ritchie,  Gregg,  Gil- 
lespie &  Co.,  on  storage,  in  yard  Grey 
Nun  street,  the  following  merchandise, 


"  (300)  Three  hundred  tons  No.  1 
Clyde  pig  iron,  storage  free  till  opening 
of  navigation. 

"  Deliverable  only  on  the  surrender 
of  this  receipt  properly  endorsed. 

«  Montreal,  6th  March,  1873.  Thomas 
Robertson  &  Co." 

The  parties  signing  the  above  ware- 
house receipt,  unpaid  vendors  of  the 
iron,  could  not  pretend  that  it  was  not 
a  warehouse  receipt  inasmuch  as  they 
were  not  warehousemen,  as  against  a 
holder  of  such  receipt  in  good  faith. 

Such  warehouse  receipt  may  be  trans- 
ferred by  endorsement  as  collateral  se- 
curity for  a  debt  contracted  at  the  time, 
in  good  faith,  the  pledgee  having  no 
notice  that  the  pledgor  is  not  authorizeif 
to  pledge,  the  proof  of  such  knowledge 
being  on  the  party  signing  the  receipt. 

An  obligation  contracted  at  the  time 
may  be  made  to  cover  future  advanose, 
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but  notpast  indebtedness.  Robertson  et 
al.  &  Lajoie.  M.  Judgment  confirming, 
29  January,  1878.  Sir  A.  A.  Dorion,  C. 
J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Cross,  J.  dis.  Eep.  22  J.  169,  1  Leg. 
News  100. 

It  is  not  necessary  that  a  copy  of  the 
declaration  in  an  action  of  revendica- 
tion  should  be  served  by  a  bailiff  at  the 
Prothonotary's  office ;  it  is  sufficient 
that  a  copy  be  filed  at  the  office. 

Warehouse  receipts  granted  without 
authority  by  the  president  and  secreta- 
ry of  a  company  not  doing  business  as 
warehousemen  are  invalid.  Hearle  & 
Rhind.  M.  Judgment  confirming,  29 
January,  1878.  Keported  22  J.  239.  1 
Leg.  News  101. 

WARRANTY— The  description  of  a 
lot  of  land  bounded  on  one  side  by 
"  Belmont  Avenue",  when  in  fact  there 
is  no  such  avenue  in  existence,  but  only 
an  avenue  projected  by  a  neighbouring 
^^proprietor,  is  not  a  warranty  that  such 
avenue  will  be  made.  Wood  &  St.  Ger- 
main, et  al-  M.  Judgment  confirming,  24 
Nov.,  1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Kamsay,  Tessier,  Cross,  J  J. 

The  warranty  "  to  go  out  in  tow"  in 
a  policy  of  insurance,  without  its  being 
specified  how  far,  is  complied  with  by 
the  towing  of  the  vessel  out  from  the 
wharf  where  she  was  lying,  the  expres- 
sion not  being  technical,  and  having  no 
special  meaning  by  usage  in  the  port  of 
Quebec.  Connolly  &  The  Provincial 
Insurance  Company.  Q.  Judgment  re- 
versing, 7  December,  1877.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Tessier, 
Cross,  JJ.  Monk  and  Cross,  JJ.  dis. 
Rep.  ILeg,  News  33  and  43. 

Note — This  case  was  reversed  in  the 
Supreme  Court,  5  S.  C.  Eep.  258. 

An  imperfect  wooden  drain,  connect 
ing  the  closets  and  sinks  of  a  house 
with  the  common  sewer  in  the  street  of 
a  city,  is  a  latent  defect  against  which 
the  seller  is  obliged  by  law  to  warrant 
the  buyer,  where,  from  the  character 
of  the  house,  the  buyer  had  reason  to 
believe  that  the  drains  were  construct- 


ed in  a  proper  manner.  Ibhotson  &  Oui- 
met.  M.  Judgment  reforming,  21  Dec, 
1876.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  Eep.  21 
J.  53. 

A  note  payable  on  demand,  given  to 
a  bank  to  secure  an  overdrawn  account 
of  the  maker,  as  well  as  to  secure  the 
forbearance  of  the  bank  for  other  ad- 
vances, must  be  considered  in  the  light 
of  a  continuing  guarantee,  and  that  the 
endorsers  of  such  a  note  are  not  reliev- 
ed from  their  liability  by  the  fact  that 
the  bank  did  not  make  a  demand  of 
payment  till  after  the  insolvency  of  the 
maker,  about  twenty-seven  months 
after  the  date  of  the  note.  The  Mer- 
chant's Bank  &  Whitfield.  M.  Judg- 
ment reversing,  23  Sep.,  1881.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Eamsay,  Cross, 
Baby,  JJ.  Eep.  2.  Dec.  d'A.  157. 

A  guarantee  given  to  a  Bank,  which 
afterwards  was  amalgamated  with  an- 
other Bank,  did  not  bind  the  guarantors 
towards  the  consolidated  Bank  The 
Consolidated  Bank  &  The  Merchant  s 
Bank.  M.  Judgmeht  confirming,  27 
May,  1882.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Eamsay,  Cross,  Baby,  JJ.  Monk, 
J.  dissenting.  Eep.  6.  Leg.  News  284. 

An  undertaking  to  give  a  party  an 
introduction  to  a  firm  of  responsibility 
and  standing  is  to  be  understood  a  firm 
having  that  standing  at  the  time  of  the 
introduction,  and  it  is  not  a  guarantee 
of  continued  solvency.  Brown  &  Gor- 
don et  al.  M.  Judgment  confirming,  19 
Jan.,  1882.  Sir  A.  A.  Dorion,  C.  J.,  Eam- 
say, Tessier,  Cross,  Baby,  JJ.  Eep.  5 
Leg.  News  300. 

Un  defendeur,  dans  une  cause,  peut 
appeler  en  garantie  une  seule  des  per- 
sonnes,  tenues  conjointement  et  soli- 
dairement  a  la  garantie,  et  qu'il  n'est 
pas  tenu,  avant  de  prooeder  contre  I'un 
d'eux,  ou  plusieurs  d'entre  eux,  de 
mettre  en  cause  tons  les  garants  tenus 
conjointement  et  solidairement.  Ross 
et  al.  &  Ross.  Q.  Judgment  reversing, 
7  May,  1884.  Sir  A.  A.  Dorin,  C.  J., 
Monk,  Eamsay,  Cross,  Baby,  JJ.  Monk, 
J.  dis.  Eep.  14  Eev.  Leg.  1 . 


115 


WATER  POWERS 


The  order  to  "  give  bearer  what  he 
wants  "  does  not  contain  a  continuing 
guarantee.  Lacroix  &  Bulmer.M..  Judg- 
ment reversing,  16  March,  1877.  Monk, 
Eamsay,  Sanborn,  Tessier,  JJ.  Eep.  21 
J.  327. 

Continuing— V.  Mc  Oreevy  &  Mmjrand. 
Judgment  confirming,  7  June,  1878. 
Sir  A.  A.  Dorion,  C.  J.,  Monk,  Eamsay, 
Tessier,  Cross,  JJ. 

f 

F.  Foley  et  al.  &  Cross  et  al.  M.  Judg- 
ment, 22  March,  1876.  Dorion,  C.  J., 
Monk,  Eamsay,  Sanborn,  Tessier,  JJ. 

WATER  COURSE A  boundary  ditch 

is  not  a  water-course.  See  articles  420, 
424,  867,  882  M.  C.  Dasfous  &  Nolan. 
Q.  Judgment  confirming,  8  March,  1875. 
Dorion,  C.  J.,  Monk,  Taschereau,  Eam- 
say, Sanborn,  -JJ. 

Although  it  is  within  the  attributes 
of  municipalities  to  make  by-laws  and 
proems  verbaux  for  the  opening  of 
watercourses,  and  a  person  injured 
thereby  may  have  exercised  his  right  of 
appeal  to  the  county  council,  and  the 
proc&s-verhal  has  been  confirmed  by 
the  county  council,  nevertheless  such 
confirmation  is  not  a  bar  to  an  action 
to  set  aside  the  proc&s-verbal,  where  it 
orders  something  to  be  done  which  is 
in  itself  contrary  to  law.  And  so,  where 
the  effect  of  a  water-course  established 
by  procis-verhal  was  to  aggrevate  great- 
ly the  servitude  which  the  Plaintiff's 
l^nd  had  to  bear  owing  to  its  being 
lower  than  that  of  his  neighbours,  it 
was  held,  that  he  was  entitled  to  bring 
suit  to  have  fhs  proc&s-verhal  set  aside, 
although  he  had  appealed  previously 
to  the  county  council  and  the  prods- 
verbal,  had  been  confirmed  thereby. 
La  Corporation  de  la  paroisse  de  Sie. 
Anne  du  Bout  de  I'Isle  &  Reburn.  M. 
Judgment  confirming.  26  Nov.,  1884. 
Monk,  Eamsay,  Tessier,  Cross,  JJ.  Eam- 
say, J.  dissenting.  Eep.  M.  L.  E.  I.  Q. 
B.  200,  4  Dec.  d'A.  192,  8  Leg.  News  67. 

WATER  POWERS  AND  USE  QF  WATER. 

Waste.  —  A  question    of   evidence 

Doutre  &  Robert.  M.  Judgment  con- 
firming, December,  1874.  Dorion,  C.  J., 
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Monk,  Taschereau,  Ramsay,  Sanborn, 
JJ.  Taschereau,  J.  dissenting. 

WAY- B I  LI A   way-bill  by  common 

carrier  for  goods  may  be  transferred  by 
endorsement,  like  a  bill  of  lading. 
Being  so  transferred,  and  the  carrier 
being  notified  of  the  transfer,  the  goods 
can  only  be  delivered  to  the  holder. 

The  agent  of  a  Eailway  Company  in 
charge  of  one  of  its  stations,  will  be  pre- 
sumed to  be  authorized  to  give  such 
way-bill  (styled  "  shipping  bill "  in  the 
formed  used),  and  the  company  will  be 
bound  by  his  acts  in  this  respect.  The 
Grand  Trunk  Railway  Co.  &  Shaw. 
Judgment  confirming  that  of  Superior 
Court,  December,  1875.  Dorion,  C.  J., 
Monk,  Taschereau,  Eamsay,  Sanborny 
J  J . 

WIDOW — A  widow  had  a  direct  in- 
terest in  a  suit  regarding  her  late  hus- 
band's estate  but  was  not  a  party  to 
the  suit,  which  was  between  the  exe- 
cutors, intervening,  and  a  third  party. 
She  was  examined  as  a  witness.  The 
court  declined  to  express  any  opinion 
as  to  her  competence  to  be  a  witness, 
as  with  ner  evidence  there  was  not 
sufficient  to  reverse.  Cruice  et  al.  & 
jDarmody.  Judgment  confirming,  Dec, 
1875.  Dorion,  C.  J.,  Monk,  Ramsay, 
Sanborn,  JJ. 

WIFE. — A  married  woman  may  valid- 
ly renounce  her  priority  of  hypothec  in 
favor  of  a  third  person  who  is  lending 
money  to  her  husband  on  the  security 
of  his  real  estate. 

Such  renunciation  in  favour  of  a 
third  party  does  not  deprive  the  wife  of 
her  rights  against  other  mortgage  cre- 
ditors inferior  in  rank  to  herself.  La 
8oci€t4  de  Construction  Montarmlk  vs. 
Cousineau  &  mr.  M.  Judgment  con- 
firming, 3  Feb.,  1880.  Sir  A-  A.  Dorion, 
C.  J.,  Monk,  Eamsay,  Tessier,  Cross,  JJ. 
Eep.  3  Leg.  News  329. 

A  married  woman  who  appeals  must 
be  authorized,  and  an  appeal  brought 
without  authorisation  will  be  rejected. 
St.  Jean  &  The  Metropolitan  Bank.  M. 
Judgment  rejecting  appeal,  September, 
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1874.  Monk,  Tasobereau,  Ramsay,  San- 
born, JJ. 

Where  goods  are  sold  to  the  husband 
and  credit  is  given  to  him,  his  wife  se- 
parated as  to  property  will  not  be  held 
liable.  The  case  of  Hudonet  al.  &  Mar- 
ceau,  referred  to  23  J.  45.  Paquetie  & 
Guertin  et  al.  M.  Judgment  confirming, 
14  June,  ]879.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
2  Leg.  News  210. 

A  wife  sipar£e  de  Mens  is  not  liable 
for  the  price  of  necessaries  furnished 
to  the  husband,  and  on  his  credit. 

Nor  can  she  become  liable  by  en- 
dorsing his  promissory  note  given  in 
payment  of  such  effects.  Bruneau  & 
Barnes  et  vir.  M.  Judgment  reversing, 
22  June,  1880.  Sir  A.  A.  Dorion,  0.  .1. 
Monk,  Ramsay,  Cross,  JJ.  Monk,  J., 
dis.  Rep.  3  Leg.  News  301,  25  J.  245. 

Can  a  married  woman  hind  herself 
with  her  husband  and  how  ?  Can  she 
renounce  to  her  reprises  ? — These  ques- 
tions were  raised  in  Panel  &  Mamel 
but  not  decided.  Q.  December,  1874. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
McCord,  JJ. 

A  married  woman,  authorized  by  her 
husband,  can  bring  an  action  of  dam- 
ages in  her  own  name  for  personal 
wrongs.  Dame  Sarah  Ann  Waldon  et 
tir.  &  Dame  Maria  White  et  vir.  .Tudg- 
ment  confirming,  30  June,  1886.  Monk, 
Eamsay,  Tessier,  Cross,  Baby,  JJ. 

A  married  woman  is  liable  on  an 
obligation  entered  into  by  her  with  a 
party  in  good  faith  to  borrow  money, 
although  the  money  be  employed  to 
pay  her  husband's  debts.  Martel  & 
Prince.  Q.  Judgment,  6  March,  1877. 
Monk,  Ramsay,  Sanborn,  Tessier,  JJ. 
Monk,  J.,  dis.  Rep.  8  Rev.  Leg.  138. 

La  femme  mariee  sous  le  regime 
d'exclusion  de  communaute,  peut  em- 
prunter,  avec  I'autorisation  de  son  mari, 
et  que  I'obligation  qu'elle  contracte 
pour  le  capital  et  les  interSts  n'est  pas 
prohibee  par  I'article  1301  C.  C.  Boss 
&  La  SociitS  Permanente  de  Construc- 


tion. Q.  Judgment  confirming,  4  Dec, 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Monk, 
Ramsay,  Cross,  Baby,  JJ.  Rep.  12  Rev. 
Leg.  130. 

WILLS A  case  of  evidence  as  to  in- 
sanity. Dixon  et  al.  &  Close.  M.  Judg- 
ment confirming,  Dec,  1874.  Monk, 
Taschereau,  Ramsay,  Sanborn,  Sicotte, 
J  J . 

Where  a  testator  makes  a  will  while 
labouring  under  the  effects  of  delirium 
tremens,  and  dies  shortly  afterwards,  the 
will  will  be  declared  invalid.  Chapleau 
et  vir.  &  Chapleau.  Judgment  confirm- 
ing, 18  Sep.,  1878.  Dorion,  C.  .1.,  Monk, 
Ramsay,  Tessier,  Cross,  JJ. 

Question  of  fact  as  to  condition  of 

testatrix   when    will  made Evidence 

that  she  dictated  the  will,  and  that  the 
universal  legatee  had  accepted  the 
succession.  Bilodeau  &  Turcotte.  Q. 
Judgment  reversing,  5  Oct.  1882.  Sir 
A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Where  by  will  there  is  a  reasonable 
and  ordinary  disposition  of  property 
by  a  mother  to  her  children  it  will  be 
an  indication  that  the  testament  ex- 
presses the  real  intention  of  the  de- 
ceased. And  although  the  testatrix 
bequeaths  her  property  to  her  husband, 
charged  with  obligations  to  their  child- 
ren, this  will  not  be  considered  as 
differing  materially  from  the  intention 
expressed  on  other  occasions  by  the 
testatrix  that  she  intended  to  leave  her 
property  to  her  children.  Coutu  &  Cou- 
tu  et  al.  M.  Judgment  confirming,  24 
Nov.,  1882.  Monk,  Ramsay,  Tessier, 
Cross,  Baby,  JJ. 

Undue  influence Dorion  &  Dorion, 

.Judgment  confirming,  22  June,  1876. 
Monk,  Ramsay.  Sanborn,  Tessier,  Si- 
cotte, JJ.  Sicotte,  J.  dis.  Rep.  9  Rev. 
Leg.  97. 

Insanity. —  Undue  influence A  case 

of  evidence.  Turner  et  al.  &  Turner  et 
al.  M.  Judgment  confirming.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Sanborn, 
Tessier,  JJ.  Monk,  J.  dis. 
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Obtained  hy  fear Question  of  evi- 
dence. Coutu  &  Coutu  et  al.  M.  Judg- 
ment confirming,  24  Nov.,  ]  882.  Monk, 
Ramsay,  Tessier,  Cross,  Baby,  JJ. 

Property  bequeathed  declared  "innai- 
sissahle.  "  —  Where  property  was 
bequeathed  vpith  the  condition  that  it 
should  be  unseizable,  and  v^as  subs- 
tituted to  the  children  of  the  heirs,  and 
the  executors  sold  a  portion  to  one  of 
the  heirs,  held,  that  the  efiect  vras  to 
make  a  partition,  and  the  revenues  of 
said  property  were  unseizable,  and  the 
grev^viho  had  borrowed  on  the  security 
of  such  property  is  not  estopped  from 
pleading  the  insaisissahilit^  of  the  re- 
venues. Molson  &  Carter.  M.  Judg- 
ment reversing,  24  March,  1883.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Cross, 
Baby,  JJ.  Ramsay,  J.  dissenting  thought 
that  the  grev£  was  precluded  from 
setting  up  his  own  fraud. 

But  the  wife  and  children  grev4s, 
who  intervened,  had  no  interest  as  to 
the  revenues  accrued  during  the  life 
time  of  the  gren6.  Holmes  &  Carter. 
M.  Judgment  confirming  the  same  day 
and  before  the  same  judges.  Monk,  J. 
dis.  Rep.  6  Leg.  News  372.  3  Dec.  d'A. 
279. 

The  terms  of  the  will  in  question  in 
this  case  were  so  comprehensive  that 
the  executor  could  endor?  e  accommod- 
ation promissory  notes  which  would  be 
binding  on  the  estate  of  the  testatrix. 

Said  notes  being  so  binding,  the  pro- 
perty of  the  estate  could  be  seizeil  and 
sold  for  their  payment,  notwithstanding 
a  clause  in  the  will  that  none  of  the 
property  of  the  testatrix  could  be  seized 
and  sold,  except  for  debts  recognized 
as  such  by  her  actual  signature  or  to 
which  she  was  actually  a  party.  Lionais 
et  al.  &  The  Molson's  Bank.  M.  Judg- 
ment confirming,  20  September,  1882. 
Monk,  Ramsay,  Tessier,  Cross,  Baby, 
JJ.  Tessier,  Cross,  JJ.  dis.  Rep.  26  J. 
271.  5  Leg.  News  364.  2  Dec.  d'A.  J  94. 
Reversed  in  the  Supreme  Court. 

Legacy  to  husband  and  wife  by  the 

parent  of  one  of  them Un  legs  d'im- 

meubles  fait  aux  deux  conjoints  par  | 
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mariage,  par  I'ascendant  de  I'un  d'eux, 
est  cense  fait  a  Tepoux  successible  seul, 
et  non  aux  deux  conjointemen  a 
moins  d'une  declaration  expresse  a  cet 
effet.  (Art.  1276  C.  C.I  Dubois  et  ux.  i 
Boucher.  Q.  Judgment  reversing  8 
October,  1883.  Sir  A.  A.  Dorion,  C,J., 
Ramsay,  Tessier,  Cross,  Baby,  JJ.  Eep. 
3  Dec.  d'A.  241. 

Insanity — Eccentricity  is  not  proof 
of  insanity,  nor  can  it  be  deduced  from 
a  subsequent  interdiction  that  the  tes- 
tator was  insane  at  the  time  of  his 
making  the  will.  Russell  &  Lefrangois. 
Q.  Judgment  confirming,  4  February, 
1882.  Sir  A.  A.  Dorion,  C.  J;  Ramsay, 
Tessier,  Cross,  Baby,  JJ.  The  Chief 
Justice  dis.  Rep.  2  Dec.  d'A.  245.  This 
case  was  reversed  in  the  Supreme 
Court. 

Exercise  of  power  under  will A  wife 

commune  en  biens,  constituted  by  will 
her  husband  her  universal  legatee, 
charging  him  to  return  her  real  estate, 
either  by  donation  entre  vifs  or  by  will, 
to  such  of  her  children  or  grand-children 
as  he  might  select,  subject  to  such 
charges  as  he  might  impose.  The  hus- 
band by  his  will,  without  referingip 
his  wife's  will,  appointed  three  of  his 
grand-children  his  universal  legatees, 
and  substituted  to  them  some  of  his 
great  grand-children.  Held,  that  this  was 
a  valid  exercise  of  the  power  conferred 
on  him  by  the  wife's  will,  great  grand- 
children being  included  in  grand-child- 
ren, and  the  husband,  moreover,  having 
power  to  impose  charges.  Boy  &  Pineau. 
Q.  Judgment  reversing,  6  Leg.  News 
10.  3  Dec.  d'A.  146. 

Where  an  estate  was  devised  to  A,  in 
trust,  with  power  to  divide  among  A's 
children  in  such  proportion  as  A  should 
appoint  by  his  will,  and  in  default  of 
such  appointment  the  estate  to  go  to 
the  children  share  and  share  alike : 
Held,  that  an  appomtment  by  will  to 
certain  of  the  children,  to  the  entire 
exclusion  of  one  or  more,  was  a  valid 
exercise  of  the  power.  Abbott  et  al.  & 
Mc  Gibbon.  M.  Judgment  reversing,  19 
May.  1884.  Sir  A.  A.  Dorion,  C  J., 
Monk,  Ramsay,  Cross,  Baby,  JJ-  E^P- 
7  Leg.  News  179. 
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A  will  declared  null  as  a  will  in  nota- 
rial form,  may  be  invoked  and  declared 
good  and  valid  as  a  will  in  the  form 
derived  from  the  laws  of  England.  A 
will,  made  by  a  person  who  has  lost  the 
faculty  of  remembering  words,  but 
whose  intellent  remains  unimpaired  as 
to  things,  will  be  maintained  by  the 
Court.  Marquis  &  Marquis.  Q.  Judg- 
ment confirming,  4  March,  1875.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Eamsay,  San- 
born, Plamondon,  JJ.  Reported  1  Q.  L. 
R.  50. 

A  holograph  will,  on  the  face  of 
which  appear  certain  over-writings, 
changes  and  alterations  of  an  imma- 
■'  terialcharacter,will  not  be  set  aside,  and 
specially  so  in  the  absence  of  satis- 
factory proof  that  they  were  made  by 
some  person  other  than  the  testator. 
Darling  &  Templeion.  M.  Judgment 
confirming,  22  December,  1874.  Monk, 
Taschereau,  Ramsay,  Sanborn,  Sicotte, 
JJ. 

The  ordinary  provision  in  a  will,  that 
all  the  testator's  just  debts,  funeral  and 
testamentary  expenses  be  paid  by  his 
executors  as  soon  as  possible  after  his 
death,  is  not  such  an  order  or  direction 
as  would  exempt  the  particular  lega- 
tees from  paying  such  hypothec  to  the 
exoneration  of  the  testator's  general 
estate.  Harrington  ei  al.  &  Corse.  M. 
Judgment  reversing,  24  March,  1882. 
Sir  A.  A.  Dorion,  C.  J.,  Ramsay,  Tessier, 
Cross,  Baby,  JJ.  Tessier,  Cross,  JJ.  dis. 
Eep.  26  J.  79,  5  Leg.  News  148. 

WINTER  ROADS— «.  Penalty. 

WITNESS Is  the   widow  a    good 

witness  to  prove  a  conversation  with 
her  late  husband  in  a  suit  to  which  his 
estate  is  a  party  ? 

Is  a  party  directly  interested  in  the 
result  of  a  suit,  a  competent  witness  in 
the  suit,  as  for  instance  the  legatees  in 
the  suit  brought  by  executors  to 
recover  property  subject  of  the  legacy  ? 
Oruice  H  al.  &  Carmody.  M.  December, 
1875.  Dorion,  C.  J.,  Monk,  Eamsay, 
Sanborn,  JJ. 

The  testimony  of  the  notaries,  before 


whom  a  deed  has  been  executed,  to 
the  efTect  that  essential  formalities, 
which  on  the  face  of  the  deed  appear 
to  have  been  accomplished,  were  not 
so,  if  alone  and  uncorroborated,  is  in- 
sufficient to  establish  that  the  deed  is 
faux.  Larochelle  &  Proiilx.  Q.  Judg- 
ment confirming.  Dorion,  C.  J.,  Monk, 
Taschereau,  Ramsay,  Sanborn,  JJ.  Tas- 
chereau, J.  dissenting.  Reported  1  Q. 
L.  R.  142. 

In  an  inscription  en  faux  against  the 
Sheriff's  deed,  it  was  held:  That  the 
inscription  en  faux  filed  by  said  Marie 
Marguerite  Elizabeth  Hill  against  the 
Sheriff's  deed  to  Francois  Ouellet  was 
unfounded  and  that  said  deed  could 
not  be  proved  false  by  the  evidence 
of  the  officer  who  executed  the  same 
to  the  disparagement  of  the  rights  of 
third  parties,  acquired  in  good  faith 
under  said  deed.  Tremhlay  &  Hill  et 
al.  Q.  Judgment  reversing,  4  March, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ.  Monk,  Ramsay, 
JJ.  dissenting. 

The  declaration  by  the  notaries  that 
a  testator  is  of  unsound  mind  is  not 
conclusive  evidence  of  the  fact,  and  thB 
notary  who  received  the  will  may  be 
examined  as  a  witness.  Dixon  &  Close. 

Where  by  a  simulated  deed  a  claim 
is  transferred  to  a  nominal  Plaintiff  the 
real  Plaintiff  cannot  be  a  witness  to 
establish  the  claim.  Bernier  &  Mc  Gree- 
vy.  Q.  Judgment  confirming,  6  Feb., 
1882.  Sir  A.  A.  Dorion,  C.  J.,  Ramsay, 
Tessier,  Cross,  Baby,  JJ. 

Semble,  a  person  who  is  garant  of  one 
of  the  parties,  and  also  responsible  for 
the  ■  action,  although  not  nominally  a 
party  to  it,  cannot  be  examined  as  a 
witness.  Dumont  &  Aubert.  Q.  Judg- 
ment confirming,  7  June,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ.  Reported  5  J.  295.  10 
Rev.  Leg.  576. 

WOOD  CUT  ON  LAND  AFTER  SEIZURE. 

— Where  it  appears  that  the  party 
accused  under  646  C.  C.  P.  did  not 
know  of  the  seizure,  and  was  not  a  tres- 
passer, but  that  he  cut  the  wood  under 
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an  agreement  with  the  owner  of  the 
land  entered  into  long  before  the  sei- 
zure, the  rule  will  be  dismissed.  Clou- 
tier  &  Cinq-Mars  et  al.  Q.  Judgment 
confirming,  5  June,  1877.  Sir  A.  A.  Do- 
rion,  C.  J.,  Monk,  Kamsay,  Sanborn, 
Tessier,  JJ. 

Work  done  without  the  consent  or 
knowledge  of  the  Defendant,  and  which 
does  not  turn  to  his  profit,  cannot  form 
the  basis  of  an  action ;  but  the  Plaintiff 
will  be  allowed  to  take  away  his  ma- 
terials without  doing  damage  to  Defen- 
dant's property.  Piion  et  al.  &  Lepage. 
Q.  Judgment  confirming,  5  December, 
1876.  Monk,  Eamsay,  Sanborn,  Plamon- 
don,  JJ.     Rep.  7  Rev.  Leg.  603. 

WRIT. — Alias,  capias,  exception   d,  la 

forme On  the   5th  December,  1876, 

the  Appellant  was  arrested  on  a  capias 
issued  on  the  2nd  December.  Finding 
that  through  the  delay  to  execute  the 
writ,  a  suflBcient  delay  for  the  return 
was  not  allowed,  the  Plaintiff  took  out 
an  alias  writ,  returnable  on  the  1 8th 
December.  Held,  (confirming  the  judg- 
ment of  the  court  below,  rejecting  the 
exception  A  la  forme  filed  by  the  Ap- 
pellant) that  the  proceeding  was  valid. 
Richard  &  Wurtele.  Q.  Judgment  con- 
firming, 7  December,  1877.  Sir  A.  A. 
Dorion,  C.  J.,  Monk,  Ramsay,  Tessier, 
Cross,  JJ. 

A  writ  of  appeal  may  be  amended. 
Cdi^  &  Leclerc.  Q.  Judgment,  5  June, 
1875.  Dorion,  C.  J.,  Monk,  Taschereau, 
Ramsay,  Sanborn,  JJ. 

WRIT  OF  POSSESSION.— The  adju- 
dicataire  may  have  a  writ  of  possession 
after  the  expiration  of  a  year  and  a  day 
from  the  adjudication.  Bourke  &  Lan- 
glois.  Q.  Judgment,  June,  1879.  Rep. 
2  Leg.  News  202.  10  Rev.  Leg.  560. 

Can  the  adjudicataire  have  a  writ 
of  possession  after  the  year  and  day 
from  the  adjudication  ?  Burke  &  Lan- 
fflois.  Q.  Judgment  confirming,  5  June, 
1879.  Dotion,  C.  J.,  Monk,  Ramsay, 
Tessier,  Cros?,  JJ.  Rep.  10  Rev.  Leg. 
560.  2  Leg.  News  202.  But  the  ques- 
tion seems  not  to  have  been  decided 
either  in  review  or  in  appeal. 


WRIT   OP  PROHIBITION  Ki 

WRIT  OF  PROHIBITION— A  writ  of 
prohibition  must  be  supported  by 
evidence  of  proceedings  having  been 
taken  which  are  to  be  prohibited. 
So,  where  a  petition  for  a  writ  of 
prohibition  to  stop  the  proceedings 
of  a  person  acting  judicially  under  the 
authority  of  an  act  is  not  accompanied 
by  a  copy  of  the  warrant  complained 
of  or  by  an  afBdavit  that  it  could 
not  be  procured,  it  will  be  dismissed. 
L'Hero  &  Sioni  et  al.  Q.  Judgment 
confirming,  6  December,  1879.  Sir  A. 
A.  Dorion,  C.  J.,  Monk,  Ramsay,  Tes- 
sier, Cross,  JJ. 

A  writ  of  prohibition  will  lie  to  res- 
train a  corporation  from  exercising  a 
quasi-judicial  power.  Morgan  &  Coil 
M.  Judgment  reversing,  22  June,  1880. 
Sir  A.  A.  Dorion,  C.  J.  Monk,  Ramsay, 
Tessier,  Cross,  JJ.  Dorion,  C.  J.,  Tes- 
sier, J.  dis.  Rep.  3  Leg.  News  274. 

A  writ  of  prohibition  will  not  lie  to 
restrain  an  inferior  tribunal  unless  it 
appears  clearly  that  such  court  has  no 
jurisdiction  in  the  matter.  Bergmn  & 
Rouleau  et  al.  M.  Judgment  confirm- 
ing, 21  September,  1878.  Sir  A.  A.  Do- 
rion, C.  J.,  Monk,  Ramsay,  Tessier,  : 
Cross,  JJ.  Rep.  23  J.  179.  ;: 

Prohibition  will  not  lie  to  correct  a 
bad  judgment,  or  a  simple  excess  of 
jurisdiction.  It  is  the  remedy  where  a 
Court  arrogates  to  itself  jurisdiction  it 
has  not.  Simard  &  The  Corporation  of 
the  County  of  Montmorency.  Q.  Judg- 
ment confirming,  7  June,  1878.  Dorion, 
C.  J.,  Monk,  Ramsay,  Tessier,  Cross,  JJ. 
Rep.  8  Leg.  News  546. 

Writ  of  prohibition  does  not  lie  where 
no  excess  of  jurisdiction  appears  on  the 
face  of  the  proceedings.  The  Mayor  of 
Sorel  &  Armstrong.  M.  Judgment  re- 
versing, 21  December,  1875.  Dorion,  C. 
J.,  Monk,  Ramsay,  Sanborn,  JJ.  Ram- 
say, Sanborn,  J  J .,  dissenting  from  the 
judgment,  but  not  from  the  general 
principle  in  the  above  holding.  Bamsay, 
J.,  said:  "I  assent  most  willingly  to 
the  proposition  that  generally  an  erro- 
neous judgment  does  not  lay  a  court 
open  to  prohibition,  but  it  is  quite 
different   where,  as  in  this  case,  the 
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right  and  the  jurisdiction  depend  enti- 
rely on  the  absence  of  error."  Kep.  20 
J.  171,  2. 

Writ  of  prohibition  refused  because 
the  petition  contained  words  injurious 
to  the  judge  to  whom  it  was  presented. 
On  appeal  the  judgment  was  coniirmed. 
Qhawpagne  &  BManger  et  al.  Q.  8 
March,  1877.  Sir  A.  A.  Dorion,  C.  J., 
Monk,  Ramsav,  Sanborn,  Tessier,  JJ. 
Bep.  9  Rev.  Leg.  328. 

"Writ  of  prohibition  will  be  refused  if 
the  papers  produced  do  not  show  the 
assumption  of  jurisdiction. 

A  motion  to  produce  the  necessary 
documents  will  not  be  granted.  VHero 
k  Sioni  et  al.  Q.  Judgment  confirming, 


6  Dec.  1879.  Dorion,  C.  J.,  Monk,  Ram- 
say, Tessier,  Cross,  JJ. 

A  writ  of  prohibition  may  issue  so 
long  as  there  is  any  proceedings  to  pro- 
hibit. Prohibition  will  lie  if  it  appears 
that  the  council  of  the  bar  has  suspend- 
ed an  advocate  from  his  functions 
without  cause.  O'Farrell  &  The  Bar  of 
Quebec.  Q.  Judgment  reversing. 

"Where  the  conclusions  are  of  a  writ 
of  injunction,  and  injunction  is  the 
proper  remedy,  its  being  called  a  writ 
of  prohibition  is  of  no  consequence 
under  our  system.  The  Mayor  of  Iber 
ville  &  Jones  et  al.  M.  Judgment  con- 
firming, 22  June,  1880.  Dorion,  C.  J., 
Monk,  Ramsay,  Tessier,  Cross,  JJ.  Rep. 
3  Leg.  News  277. 
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PRIVY  COUNCIL,   1874. 

Abbott 
26th  November,  1874.  & 

Fraser. 

Coram  The  Lord  Justice  James,  Sir  Barnes   Peacock,   Sir   Montague 
E.  Sjhth,  and  Sir  Robert  P.   Collier. 

J.  J.  C.  ABBOTT  et  al.,  v.  J.  FRASER  et  al. 

The  judgment  of  their  Lordships  was  delivered  by 
SiK  Montague  E.  Smith  : 

The  questions  in  this  appeal  relate  to  the  validity  of  a  devise  in  the 
will  of  Mr.  Hugh  Fraser,  a  merchant  of  Montreal,  by  which  he  devoted 
the  bulk  of  his  property,  moveable  and  immoveable,  to  the  purpose  of 
establishing  at  Montreal  an  institution,  "  to  be  called  '  The  Fraser  Ins- 
titute,' to  be  composed  of  a  free  public   library,  museum,  and  gallery.'' 

The  will  bears  date  the  23rd  of  April,  1870,  and  Mr.  Fraser  died  on 
the  15th  of  May  in  that  year. 

The  devise  in  question  is  in  the  foUowinij  terms  : — 

"  I  give,  devise,  and  bequeath  the  whole  of  the  rest  and  residue  of 
my  estate,  real  and  personal,  moveable  and  immoveable,  of  every  nature 
and  kind  whatsoever,  to  the  said  Hon.  John  J.  C.  Abbott,  and  to  the 
said  Hon.  Frederick  Torrance,  hereby  creating  them  my  universal  resi- 
duary fiduciary  legatees  ;  and  it  is  my  will  and  desire  that  they  do  hold 
the  same  in  trust  for  the  following  intents  and  purposes,  namely,  to 
establish  at  Montreal,  in  Canada,  an  institution  to  be  called  "  the  Fraser 
Institute"  to  be  composed  of  a  free  public  library,  museum,  and  gallery, 
to  be  open  to  all  honest  and  respectable  persons  whomsoever,  of  every 
rank  in  life  without  distinction,  without  fee  or  reward  of  any  kind,  but 
subject  to  such  wholesome  rules  and  regulations  as  may  be  made  by  the 
governing  body  thereof  from  time  to  time,  for  the  preservation  of  the 
books  and  other  matters  and  articles  therein,  and  for  the  maintenance 
of  order;  and  for  that  purpose  to  procure  such  charter  or  act  of  incor- 
poration as  my  said  trustees  may  deem  appropriate  to  the  purpose 


858  ,         PRIVY  COUNCIL 

Abbott       intended  by  me,  namely,  to  the  diffusion  of  useful  knowledge,  by  afford- 
p^  *  ^        ing  free  access  to  all  desiring  it  to  books,  to  scientific  objects  and  sub- 
jects, and  to  works  of  art ;  and  to   the  procuring  such   books,  subjects 
and  objects,  as  far  as  the  revenue  of  my  estate  will  serve,  after  acquir- 
ing ihe  requisite  property  and   erecting  appropriate  buildings,  and  after 
paying   expenses  of  management,  making  always   the  acquisitioa  and 
maintenance  of  a  library  the  leading  object  to  be  kept  in  view.    And  it 
is  my  desire  that  three  persons  should  be  named  by  my  said  trustees  to 
compose  with  them  the  first   board  of  governors  of  the  Fraser  Institute, 
which  it  is  my  desire  shall  always   be   composed  of-five  persons,  profess 
ing  some  form  of  the  Protestant  faith,  with  power  to  them  to  supply  any 
vacancy  caused  by  death  or  resignation,  or  by  crime  or  offence,  the  con- 
viction whereof  shall  vacate  the  tenure  of  office  of  the  offender.    And  it 
is  further  my  will  and  desire  that  my  frienil  the  Hon.  John  J.  C.  Abbott 
shall  be  the  first  president  of  the  Fraser   Institute,  and  shall  retain  that 
position  during  his  life.     And  so  soon  as  the  requisite  charter  shall  have 
been  obtained,  containing  all   the   powers   necessary  to  carry  out  my 
design  herein  contained,  I   desire  that  the  residue  of  my  estate  and 
effects,  after  deduction  of  the   expenses  of  tlie   management  thereof 
shall   be  forthwith   conveyed   over  to   the   corporation,  to  be  thereby 
formed,  to  be  called  the   "  Fraser  Institute,"  for   the   purposes  herein 
declared.     In  order  to  prevent  any  difficulty   arising  in  the  conduct  of 
the  business  of  the   trust  hereby  created,  it  is  my  will  and  desire  that 
Mr.  Abbott,  as  the  senior  trustee,  shall  have  a  second  or  decisive  voice, 
in  the  event   of  any   difference   of  opinion   between  him  and  his  co- 
trustee ;  and  in  the  event  of  a  vacancy  occurring  in  the  said  trust  from 
any  cause  whatever,  whereby   the  number  of  trustees   is  reduced  from 
time  to  time  to  one,  it  shall  be  the  duty  of  the  other,  and  he  is  hereby 
authorized  to  name  a  trustee  to  fill  the  vacancy  so  occurring,  by  a  nota- 
rial instrument  to  that  effect,  and  thereafter  the  senior  trustee  shall 
have  a  second  or  decisive  casting  vote,  in  case  of  difference  of  opinion. 
And  I  hereby  confer  upon  my  executors  hereinbefore  named  full  power 
to  settle  and  adjust  all  matters  connected  with  my  moveable  property, 
and  upon  my  trustees  hereinbefore  named  power   to  sell  and  realize 
such  of  my  estate  and  effects  as  they  shall  deem  expedient,  to  acquire 
property  wherein  to  construct  suitable  buildings)  and  to  construct  such 
buildings,  and  to  proceed  in  all  respects  with  all  diligence  in  the  carry- 
ing out  of  ray  desires  hereinbefore  expressed,  up  to  such  time  as  the 
property  and  estate  hereby  devised  to  them  shall  be  conveyed  over  to 
the  Fraser  Institute.   I  desire  that  the  term  of  office  of  my  executors  be 
continued  beyond  the  term  limited  by  law,  and  until  the  duties  hereby 
imposed  upon  them  in  the  payment  of  special  legacies  be  completed.'' 
The  suit  which  gives  occasion  to  this  appeal  was  brought  by  the  res- 
pondent, as  the   heirs  and   representatives   of  the  testator,  to  set  aside 
the  above  bequest.    The   Judge   of  the   Superior  Court,  Mr.  Justice 
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Beaudry,  dismissed  the  suit,  but  this  decree  was  by  a  majority  of  three  Abbott 
Judges  to  two,  reversed  on  appeal  by  the  Court  of  Queen's  Bench.  * 

The  principal  objections  to  the  validity  of  the  gift,  relied  on  at  the 
bar,  were  : — 

1.  That  dispositions  by  will  made  to  found  a  corporation  were  pro- 
hibited by  law,  and  the  whole  devise,  therefore,  failed.  In  support  of 
this  objection,  the  2nd  article  of  an  edit  of  Louis  XV,  published  in  1743, 
which,  it  was  contended,  had  still  the  force  of  positive  law,  was  relied  on. 

2  That  if  this  were  not  so,  the  devise  of  the  immoveable  property 
was  void,  as  being  a  gift  in  mortmain. 

3.  That  the  gift  was  to  a  society  of  persons,  the  Fraser  Institute, 
and  that  the  society  not  being  in  existence  at  the  death  of  the  testator, 
the  whole  gift  failed. 

The  Civil  Code  (which  was  promulgated  before  the  date  of  Mr. 
Eraser's  will)  is  the  primary  source  from  which  the  law  of  Lower  Canada 
is  now  to  be  drawn.  When  this  Code  contains  rules  on  any  given 
subject  complete  in  themselves,  they  alone  are  binding,  and  cannot  be 
controlled  by  the  pre-existing  laws  on  the  subject,  which  can  then  be 
properly  referred  to  only  to  elucidate,  in  cases  of  doubtful  construction, 
the  language  of  the  Code.  On  the  other  hand,  when  the  Code  refers  to 
•existing  laws,  not  formulated  in  its  articles,  or  in  so  far  as  on  any  subject 
it  is  silent,  inquiry  is  permissible  into  the  old  law,  and  it  will  in  many 
cases  become  a  question  of  construction  what  and  how  much  of  that  law 
remains  in  force,  or  is  abrogated  as  being  contrary  to  or  inconsistent  with 
the  provisions  of  the  Code.     (See  Article  2613.) 

The  general  power  of  testamentary  disposition  is  found  in  Article 
831  of  the  Code. 

"  Every  person  of  full  age,  of  sound  intellect,  and  capable  of  alienat- 
ing his  property,  may  dispose  of  it  freely  by  will,  without  distinction  as 
to  its  origin  or  nature,  either  in  favor  of  his  consort  or  of  one  or  more  of 
his  children,  or  of  any  other  person  capable  of  acquiring  and  possessing 
and  without  reserve,  restriction,  or  limitation,  saving  the  prohibitions, 
restrictions,  and  causes  of  nullity  mentioned  in  this  Code,  and  all  dis- 
positions and  conditions  contrary  to  pubhc  order  or  good  morals." 

The  restriction  mentioned  in  the  Code  relating  to  corporations  is 
contained  in  Article  836. 

"  Corporations  and  persons  in  mortmain  can  only  receive  by  will  such 
property  as  they  may  legally  possess." 

The  capacity  of  persons  to  acquire  by  testamentary  disposition  ig 
subsequently  defined  iu  a  series  of  articles  under  the  head,  "  Of  the 
capacity  to  receive  and  give  by  will."  (Title  2,  ch.  3,  sect.  1.) 

The  Code  appears  to  embody  the  legislation,  having  for  its  object 
the  freedom  of  testamentary  disposition,  which  was  contained  in  the 
Quebec  Act,  14  Geo.  3,  c.  83,  and  the  Provincial  Statute  41  Geo.  3,  c.  4- 
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It  was  held  by  this  tribunal  in  a  late  c4se  (King  v.  Tunstall  et  al.  (li, 
&  that  the  combined  efltect  of  these  statutes  was  to  abrogate  the  old  law 

Fraser.      ^vhioh  proliibited  gifts  by  will  to  adulterine  children. 

Art.  869  was  also  strongly  relied  on  by  the  appellants,  as  being  spe- 
cially designed  to  meet  such  a  bequest  as  the  present.  It  is  as  follows  :_ 

"  A  testator  may  name  legatees,  who  shall  be  merely  fiduciary  or 
simply  trustees  for  charitable  or  other  lawful  purposes  within  the  limits 
permitted  by  law.  He  may  also  deliver  over  his  property  for  the  same 
objects  to  his  testamentary  executors,  or  effect  such  purposes  by  means 
of  charges  imposed  upon  his  heirs  or  legatees." 

It  could  not  be  denied  that  the  establishment  of  a  public  museum, 
library,  and  gallery,  was '  in  itself,  and  apart  from  the  manner  of  its 
foundation,  "  a  lawful  purpose."  But  it  was  contended  for  the  respon- 
dents that,  as  the  disposition  of  the  property  in  favor  of  the  institution 
was  ultimately  to  be  carried  into  effect  by  means  of  a  corporation  to  be 
thereafter  created,  the  purpose  to  be  thus  cariied  into  effect  was  not 
"  within  the  limits  permitted  by  the  law." 

It  is  to  be  observed  that  the  testator  does  not  attempt  to  create  or 
found  a  corporation,  but  having  devised  his  property  to  trustees  to 
establish  the  institute,  directs  them  to  procure  for  that  purpose  legal 
incorporation  by  means  of  a  charter  or  an  Act  of  Parliament. 

Now  there  is  no  express  prohibition  to  be  found  in  any  article  of 
the  Code  against  such  a  testamentary  disposition  ;  although  there  are 
express  provisions  defining  the  restrictions  and  disabilities  to  which  cor- 
porations are  subject  with  regard  to  acquiring  and  holding  immoveable 
property. 

Thus  Art.  836,  already  cited,  which  is  found  in  the  chapter  on  wills, 
allows  corporations  to  receive  by  will  only  such  property  as  they  may 
legally  possess. 

Then,  under  the  head  of"  Disabilities  of  Corporations,"  is — 

"  Art.  366.  The  disabilities  arising  from'  the  law  are — 

"  1.  Those  which  are  imposed  on  each  corporation  by  its  title,  or  by 
any  law  applicable  to  the  class  to  which  such  corporation  belongs. 

"  2.  Those  comprised  in  the  general  laws  of  the  country  respecting, 
mortmains  and  bodies  corporate,  prohibiting  them  from  acquiring  im- 
moveable property  or  property  so  reputed,  without  the  permission  of 
the  Crown,  except  for  certain  purposes  only,  and  to  a  fixed  amount  and 

value. 

"  3.  Those  which  result  from  the  same  general  laws  imposing,  for 
the  alienation  or  hypothecation  of  immoveable  property  held  in  mort- 
main or  belonging  to  corporate  bodies,  particular  formalities,  not 
required  by  the  common  law." 

The  counsel  for  the  respondents,  however,  did  not  rely  on  this  part 

(1)  P.  C.  p.  55. 
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of  the  case  upon  the  provisions  of  the  Code  ;  but  insisted,  and  this  was  .(j|^  ^j 

their  main  contention,  that  the  second  article  ot  the  King's  Edict   of  ^  * 

'  Fraser. 

of  1743  was  still  in  force,  and  rendered  the  whole  devise  null. 

That  article  is  as  follows  ; — 

"  Defendons  de  faire  aucunes  dispositions  par  acte  de  derniere 
vdonte  pour  fonder  un  nouvel  etablissement  de  la  qualite  de  ceux  qui 
sont  mentionnes  dans  I'Article  precedent,  ou  au  profit  des  personnes  qui 
seraient  ohargees  de  former  le  dit  etablissement,  le  tout  a  peine  de 
nullite  ;  ce  qui  sera  observe  quand  meme  la  disposition  serait  faite  a  la 
charge  d'obtenir  nos  letties  patentes." 

The  establishments  mentioned  in  the  preceding  article  are — 
'•  Aucune  fondation  ou  nouvel  etablissement  de  maisons  ou  commu- 
nautes  religieuses,  hopitaux,  hospices,  congregations,  confreries,  colleges, 
ou  autres  corps  ou  communautes  ecclesiastiques  ou  laiques." 

It  was  contended  that,  notwith-itan'ling  the  statutes  relating  to  wills 
already  referred  to  and  the  Code,  this  edict  was  still  the  governing  law 
upon  the  subjects  to  which  it  relates,  and  in  support  of  this  contention, 
some  decisions  in  the  Cana  lian  Courts,  and  the  case  of  Chaudi&re  Gold 
Mining  Co.  v.  Desbarats  and  others  \\),  recently  before  this  tribunal- 
were  referred  to. 

The  question  in  these  cases,  however,  turned  upon  the  capacity  o"^ 
existing  corporations  to  acquire  an  1  hold  immoveable  property  without 
the  licence  of  the  Crown.  Art.  10  of  the  edict  prohibited  such  acquisi- 
tion without  the  exfjress  permission  of  the  king,  signified  in  a  jparticulai" 
manner,  viz.,  by  his  letters  patent  registered  in  his  Conseils  Supirieurs 
of  the  province.  But  in  their  Lordships'  view  it  is  not  necessary  to 
resort  to  this  article  of  the  edict  for  the  law  on  the  point  decided  in  the 
cases  referred  to.  Art.  366  of  the  Code  contains  in  itself  a  distinct  rule 
on  the  subject.  It  no  doubt  refers  to  "  the  general  law  of  the  country 
respecting  mortmain  and  bodies  corporate  ;"  but  it  at  the  same  time 
interprets  that  law  by  the  following  wrords  :  "  Prohibiting  them  from 
acquiring  immoveable  property,  or  property  so  reputed,  without  the 
permission  of  the  Crown."  This  geneial  law  may  have  been  originally 
founded  on  the  tenth  article  of  the  edict,  but  the  law  is  now  virtually 
contained  in  the  Code  itself,  into  which  the  article  of  the  edict  has  been 
transferred. 

In  the  case  of  the  Ohaudiire  Gold  Mining  Co.  v.  Desharats  (1), 
indeed,  the  counsel  on  both  sides  argued  on  the  assumption  that  Art.  X. 
of  the  edict  was  still  in  force.  But  their  Lordships  were  then  much 
disposed  to  take  the  view  that  the  Code  was,  on  the  question  then  under 
disou  sion,  declaratory  of  the  law. 
It  is  said  in  the  judgment  : — 

(I)  Law  Eep.  5  P.  C.  277. 
(1)  See  Law, Rep.' 5  P.  C.  277. 
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Abbott  "  'J''^^^''  Lordships,  however,  cannot  consider  it  to  be  their  duty  at 

&  this  Hay  to  construe  the  edict  as  alone  containing  the  law  of  Canada  on 

the  subject  of  mortmain,  because  a  legislative  declaration  of  that  law  is, 
in  their  opinion,  contained  in  the  Code,  which  is  free  from  ambiguity." 
It  is  true  that  Arts.  I.  and  II.  of  the  edict  are  not  in  like  manner 
reproduced  in  the  Code  ;  but  the  question  arises  whether,  even  if  they 
survived  the  cession  of  the  province  to  the  English  Crown,  they  con- 
tinue to  have,  since  the  Statutes  on  Wills  above  referred  to  and  the 
Code,  the  force  of  law. 

It  is  open  to  considerable  doubt,  whether  the  first  nine  articles  of 
the  edict,  which  all  relate  to  the  foundation  of  oorpoi-ations,  retained  the 
force  of  law  after  the  cession  ;  first,  because  the  forms  and  regulations 
they  prescribed  than  became  out  of  place  ;  and,  secondly,  for  the  sub- 
stantial reason  that  the  articles,  which  had  for  their  object  to  put  fetters 
on  the  king's  own  power,  could  not,  it  may  fairly  be  contended,  be  ot 
force  to  control  the  sovereign  will  of  the  English  Crown  whose  prero- 
gative it  would  be,  after  the  cession,  to  establish  corporations.  And  it  is 
to  be  observed  that  no  instance  has  been  shown  where,  pince  the  cession, 
the  law  of  these  articles  has  been'put  in  force. 

But  however  this  may  be,  their  Lordships  cannot  but  think  that  the 
second  article  of  the  edict  is  abrogated  by  the  Code,  as  being  contrary 
to  or  inconsistent  with  its  provisions. 

The  free  testamentary  power  of  disposition  in  Art.  831  is  given, 
"  saving  the  prohibitions,  restrictions,  and  causes  of  nullity  mentionedin 
this  Code." 

It  has  already  been  observed  that  no  restriction  directed  against 
such  bequest  as  the  present  is  to  be  found  in  the  Code,  unless  the  pro- 
hibitions relating  to  gifts  of  immoveable  ^.roperty  in  mortmain  (to  be 
hereafter  considered)  can  be  held  to  apply  to  them.  There  is  no  such 
restriction  with  regard  to  moveable  property. 

Again,  the  introduction  of  the  prohibitions  with  respect  to  im- 
moveable property  leads  to  the  implication  that  no  other  restrictions, 
relating  to  gifts  to  corporations,  or  for  the  purpose  of  founding  them, 
beyond  those  expressly  mentioned,  were  intended  to  be  imposed  or 
retained. 

It  is  impossible  to  suppose  that  if  the  provision  of  the  edict  m 
question  was  really  in  force  at  the  time  of  the  Code,  and  it  was  intended 
to  preserve  it,  that  the  Code  in  dealing,  as  it  does  fully,  with  testament-, 
ary  dispositions,  and  in  a  series  of  articles  under  a  distinct  head  with 
"  the  capacity  to  receive  and  give  by  will  "  (see  title  2,  ch.  3,  s.  1), 
should  have  omitted  all  mention  of  it.  Their  Lordships,  therefore, 
think  they  cannot  treat  the  second  article  of  the  edict  as  a  part  of  the 
existing  law  of  the  province  relating  to  wills,  and  it  this  be  so,  there 
is  nothing  in  that  law,  so  far  as  the  objection  now  under  consideration 
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,is  concerned,   to   aifect   the  validity  of  the  bequest  of  the   moveable  .^^.   „ 
property.  & 

But  it  IS  contended,  secondly,  that  as  regards  the  immoveable  pro- 
perty the  devise  falls  within  the  direct  prohibition  contained  in  Arts, 
366  and  836  of  the  Code.  Art.  366  is  limited  by  its  terms  to  the  acqui- 
sition of  immoveable  property  only  ;  and  Art.  836  must  be  limited  by 
construction  to  such  property.  It  is  to  be  observed  that  Art.  836 
appears  to  be  founded  on  ch.  34,  sect.  3,  of  the  Consolidated  Statutes  of 
Lower  Canada,  which  section  embodied  the  provision  of  41  Geo.  3,  ch.  4,  s.l. 

Both  articles  relate  to  gifts  to  corporations  already  formed.  And 
the  question  is,  whether  a  devise  like  the  present,  by  which  the  pro- 
perty is  given  to  fiduciaries,  and  is  to  pass  from  them  to  a  corporation 
only  in  the  event  of  its  being  lawfully  created  with  permission  to  possess 
it,  is  within  their  scope.  The  devise  in  this  case  is  to  trustees  for  the 
primary  purpose  of  establishing  an  institute,  and  for  effecting  that  pur- 
pose they  are  to  obtain  a  charter  or  act  of  incorporation. 

It  is  said  that  this  is,  in  effect,  devising  indirectly  lands  to  a  cor- 
poration, having  no  licence  from  the  Crown  or  other  legal  power  to  hold 
them.  But  is  this  really  the  case  ?  The  devise  is,  in  the  first  instance, 
to  the  trustees,  and  under  it  they  are  empowered,  at  least  for  a  time,  to 
hold  and  administer  the  property  for  the  purpose  of  the  trust,  and  until, 
in  further  execution  of  the  trust,  a  corporation  is  created  with  authority 
to  administer  it.  If  a  corporation  with  power  to  hold  the  property  should 
be  granted,  the  acquisition  of  it  by  such  corporation  would,  before  it 
vested,  be  sanctioned  by  law  :  whilst  if  it  were  notcieated,  there  could 
be  no  infraction  of  the  law  against  holding  in  mortmain. 

Apart,  therefore,  from  the  second  article  of  the  edict,  there  would 
seem  to  be  nothing  in  principle  or  in  positive  law  to  render  such  a  gift 
as  the  present  illegal  as  a  gift  in  mortmain.  The  direction  to  the  trustees 
to  procure  a  charter  or  act  to  incorporate  a  body  empowered  to  hold 
the  property  and  carry  into  effect  the  objects  of  the  gift,  necessarily 
implies  a  condition  to  be  fulfilled  previously  to  the  vesting  of  the  pro- 
perty ;  and  the  permission  of  the  Crown  to  hold  the  lands  would  of 
necessity  precede  their  acquisition  by  the  Corporation,  and  render  it 
lawful. 

Commentators  of  high  authority  on  French  law  have  treated  such 
dispositions,  apart  from  the  Edict,  as  clearly  good,  and  numerous  pas- 
sages from  their  treatises  to  this  effect  are  collected  in  the  judgment 
of  Mr.  Justice  Badgley.  It  is  sufficient  to  cite  one  .  Rioard,  "  Traite  des 
Donations,''  No.  113,  says  : — 

"  Lorsque  les  donations  et  legs  sont  faits  pour  I'etablissement  d'un 
monastere,  on  ne  pourrait  pas  opposer  le  defaut  des  lettres  patentes  ; 
ce  qui  est  juste,  parce  que  ces  sortes  de  dispositions  sont  presumees 
faites  sous  condition,  et  pour  avoir  lieu,  au  cas  qu'il  plaise  au  Roi  d'agreer 
I'etablissement." 
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Abbott  1'^®   same  doctrine  was   sanctioned,  and  the  grounds  on  which  it 

Frascr  ^^^^^  were  fully  expounded  by  Lord  Eldon  in  the  case  of  Downing 
College,  which  in  its  circumstances  bore  some  analogy  to  the  present : 
Attorney -General  v.  Bowyer.  (1) 

"What  the  position  of  the  trustees  would  be  in  case  they  failed  to 
obtain  a  charter  or  act  of  incorporation,  was  the  subject  of  some  dis- 
cussion at  the  Bar.  If  consistently  with  the  intention  of  the  testator 
they  could  carry  into  effect  the  purpose  of  the  devise,  and  establish  and 
'  perpetuate  the  institute  by  means  of  a  perpetual  succession  of  trustees, 
which  their  Lordships  are  not  satisfied  could  be  done  by  the  law  of 
Canada,  it  might  be  a  question  whether  in  such  case  the  trustees  would 
not  be  "  gens  de  main-morie,"  and  the  devise,  therefore,  of  the  immove- 
able pi'operty  ab  initio  void  by  virtue  of  Art.  836  of  the  Code.  In  that 
case  Art.  869  might  not  avail  to  protect  the  devise.  It  is  true  that  by 
this  article  a  testator  is  empowered  to  appoint  fiduciary  legatees  for 
charitable  or  other  lawful  purposes,  but  only  "  within  the  limits  per- 
mitted by  law."  Now  -the  Code  undoubtedly  prohibits  the  devise  of 
immoveables  in  mortmain,  and  if  the  will  had  created  trustees  with 
power  of  perpetual  succession,  it  might,  as  already  observed,  have  been 
questionable  whether  the  devise  of  the  lands  to  such  trustees  would  not 
have  infringed  this  prohibition,  and  be,  therefore,  beyond  the  limits  per- 
mitted by  law. 

But  their  Lordships  think  that  this  is  not  the  character  of  the  devise. 
It  appears  to  them  that  the  devise  to  the  trustees  was  meant  to  be 
limited  and  transitory,  the  property  remaining  in  them  only  until  they 
could  execute  the  ultimate  purpose  of  the  devise.  It  is  true  the  primary 
trust  IS  to  establish  the  institute,  but  it  is  a  cardinal  part  of  the  trust 
that,  "  for  that  purpose,"  the  trustees  are  to  procure  a  charter  or  act 
of  incorporation,  and  as  soon  as  it  shall  have  been  obtained,  they  are 
directed  to  convey  the  property  to  the  corporation.  There  is  no  direction 
to  convey  to  new  trustees.  The  trustees  are,  indeed,  empowered  to  sell 
such  of  the  property  as  they  deem  expedient,  to  acquire  property  and 
to  construct  buildings,  and  to  proceed  to  carry  out  the  testator's  designs, 
but  only  "  up  to  such  time  as  the  property  hereby  devised  to  them 
shall  be  conveyed  over  to  the  Fraser  Institute." 

Art.  964  of  the  Code  provides  for  the  case  of  a  "  Legatee  who  is 
charged  as  a  mere  trustee  to  administer  the  property  and  to  employ  it 
or  give  it  over  in  accordance  with  the  will,  in  the  event  of  the  imposi- 
bilily  of  applying  such  property  to  the  purpose  intended  ; ''  and  directs 
that,  in  such  a  case  the  property,  unless  the  testator  has  manifhsted  an 
intention  that  shall  it  be  retained  by  the -trustee,  shall  pass  to  the  heir. 
Their  Lordships  consider  that  an  impossibility  to  apply  the  property  in 
accordance  with  the  will  would  in  this  case  arise,  if  the  trustees  failed, 


(1)  3  Ves.  724. 
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after  the  lapse  of  a  reasonable  time,  to  obtain  a  charter  or  act  of  incor-  Abbott 
poration,  and  that  in  that  event   the   property  would  pass  to  the   heirs  „,* 
under  the  above  article. 

It  was  suggested  that  new  trustees  might  be  appointed  in  succes- 
sion so  long  as  the  execution  of  the  will  should  last  under  Art.  923  of 
the  Code,  which  is  as  follows  : — 

"  The  testator  may  provide  for  the  replacing  of  testamentary  exe- 
cutors and  administrators,  even  successively  and  for  as  long  a  time  a>^ 
the  execution  of  the  will  shall  last,  whether  by  directly  naming  and 
designating  those  who  shall  replace  them  himself,  or  by  giving  them 
power  to  appoint  substitutes,  or  by  indicating  some  other  mode  to  be 
followed,  not  contrary  to  law." 

But  it  was  not  in  this  manner  the  testator  designed  that  the  purpose 
of  his  will  should  be  permanently  carried  into  evecution.  It  is  true  that 
he  directs  that  three  persons  to  be  named  by  his  trustees  should  com- 
pose with  them  the  first  board  of  governors  of  the  institute,  which  he 
desired  should  always  be  composed  of  five  persons,  and  of  which  Mr. 
Abbott  was  to  be  president  for  life,  with  power  to  them  to  supply  any 
vacancy  caused  by  death  or  resignation  ;  but  this  is  the  scheme  he 
provides  for  the  governing  body  of  the  intended  corporation,  as  is 
shewn  by  the  direction  which  immediately  follows  it,  viz,  "  that  so  soon 
as  thp  requisite  charter  shall  have  been  obtained  containing  all  the 
powers  necessary  to  carry  out  my  designs  herein  contained,"  the  pro- 
perty should  he  conveyed  to  the  corporation.  Their  Lordships  having 
regard  to  the  scheme  of  the  will,  cannot  think  it  was  the  intention  of 
the  testator  to  create,  or  attempt  to  create,  a  board  of  governors  in  per- 
petuity without  the  authority  of  a  charter  or  statute,  and  so  endanger 
his  devise,  at  least  as  regards  the  immoveables,  as  being  an  unau- 
thorized gift  in  mortmain. 

The  third  and  remaining  objection  is  that  the  gift  failed,  being  a 
gift  to  a  society  not  in  existence  at  the  testator's  death. 

If  the  devise  had  been  to  a  society  or  a  corporation  to  be  afterwards 
called  into  existence  or  created  without  the  interposition  of  fiduciary 
legatees  or  trustees,  this  objection  might  have  given  occasion  to  difficul- 
ties of  great  weight. 

It  was  said  by  the  Court  of  first  instance  in  Des  Rivieres  v.  Richard- 
son (1)  : — 

"  It  may  be  admitted  that,  if  by  a  will  an  immediate  devise  is  made 
*o  a  corporation  not  in  existence,  it  will  be  void,  as  there  is  no  such  cor- 
porate body  to  receive,  and  it  would  be  equally  void  even  if  the  cor- 
poration were  afterwards  created  without  some  special  and  express  law 
to  take  the  case  out  of  the  general  principle. 

But  it  was  also  said  in  the  same  ease  in  the  Court  of  Appeal  : — 

(1)  Stuart's  Keii.  218. 
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Abbott  "  "^^^  second  ground  of  objection  is  also   untenable,  for  althougli  it 

Frfher  '^  admitted  that  a  legacy  is  lapsed  (i.  e.,  'caduque')  when  left  to  an  indi" 
dual,  or  to  a  body  politic  and  corporate,  not  in  esse  ;  yet  the  principle 
does  not  apply  to  tliis  case,  inasmuch  as  the  trustpes  were  all  alive  when 
the  testator  made  his  will,  and  they  received  the  bequest  for  the  benefit 
of  the  Royal  Institution,  as  soon  as  it  should  please  the  Provincial 
Government  to  give  to  airy  nothing,  "  a  local  habitation  and  a  name." 

That  ca=e  no  doubt  differed  in  some  of  its  facts  from  the  present 
as  the  Royal  Institution  had  been,  in  some  sense,  incorpo^'ated  before 
the  date  of  the  will  ;  but  the  principle  is  asserted  in  it  that  the  inter- 
vention of  trustees  will,  in  some  cases  at  l^ast,  prevent  a  lapse. 

Their  Lordships  on  this  point,  having  regard  to  Art.  869,  which 
permits  the  appointment  of  fiduciary  legatees  for  charitable  and  other 
lawful  purposes,  and  to  Art.  838,  which,  in  the  case  of  legacies  sus- 
pended after  the  testator's  death  in  consequence  of  a  condition  or  sub- 
stitution, declares  that  the  capacity  to  receive  is  to  be  considered  rela. 
tively  to  the  time  when  the  'right  comes  into  effect,  are  of  opinion  that 
there  has  been  no  lapse  in  this  case,  and  that  the  trustees  may  carry  the 
l^urpose  of  the  tet- tator  into  effect  if  and  when  the  corporation  of  the 
Fraser  Institute  is  duly  incorporated.  The  transfer  of  the  property  to 
the  corporation  is  directed  to  be  made  by  conveyance  from  the  trustees 
who,  in  then  making  it,  will  execute  the  lawful  purpose  for  which  the 
property  was  entrusted  to  them. 

It  is  evident  that  the  charitable  and  lawful  purpo.-es  mentioned  in 
Art.  869  were  not  meant  to  be  confined  to  such  trusts  only  as  may  be 
created  for  the  benefit  of  same  definite  persons.  The  use  of  the  word 
"  purposes  "  indicates  that  bequests  may  be  made  to  uses  for  general 
and  indefinite  recipients  so  long  as  the  purpose  be  charitable  or  lawful, 
and  the  bequests  be  within  the  limits  permitted  by  law. 

Their  Lordships,  for  the  reasons  given,  think  that  the  devise  in 
question  complies  with  these  conditions  and  ought  to  be  sustained ;  and 
they  will  humbly  advise  Her  Majesty  to  reverse  the  judgment  of  the 
Court  of  Queen's  Bench,  and  direct  that  the  suit  be  dismissed.  But, 
considering  that  the  law  of  Canada  on  the  questions  arising  upon  this 
.  will  was  in  an  unsettled  state,  their  Lordships  think  that  the  heirs  of 
the  testator  might  rea-onably  dispute  its  validity,  and  that  the  parties, 
therefore,  should  pay  their  own  costs  of  the  litigation  below  and  of  this 
appeal. 

Wilde,  Berger,  Moore  &  Wilde,  solicitors  for  the  appellants. 

Bishop,  Bompas,  &  Bischoff,  solicitors  for  the  respondents. 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL,  1878.  Angers 

5th  July,    1878.  Insumnce 

Co  DQpany. 
Coram  Sie  Jambs   Colvile,   Sik   Barnes  Peacock,   Sir  Montague   E. 

Smith,  Sir  Eobbet  P.  Collike,  The  Master  op  the  Rolls. 

ANGERS  c  THE  QUEEN  INSUK.ANCE  COMPANY. 

In  this  case  their  Lordships  do  not  intend  to  call  upon  the  counsel  for 
the  respondents. 

This  is  an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench  in 
Canada,  affirming  a  judgment  of  the  Superior  Court  of  the  District  of 
Montreal.  The  judgment  appealed  against  was  unanimous  on  one  of  the 
two  points  to  which  the  appeal  relates,  and  was  decided  by  four  Judges 
against  one  on  the  other.  The  real  decision  was  that  the  clauses  of  a 
statute  of  the  Province  of  Quebec,  39th  of  the  Queen,  Chap.  7,  which 
imposed  a  tax  upon  ceitain  policies  of  assurance^  and  oprtain  receipts  or 
renewals,  were  not  authorized  by  the  Union  Act  of  Canada,  Nova  Scotiai 
and  New  Brunswick;  which  entrusted  the  Province,  or  the  Legislature 
of  that  Province,  with  certain  powers  conferred  by  the  92nd  section  of 
the  Act  in  question  are  sufficient  to  authorise  the  statute  which  is  under 
consideration? 

It  is  not  absolutely  necessary  to  decide  in  this  case  how  far,  if  at  all 
the  express  enactments  of  the  92nd  section  of  the  Act  are  controlled  by 
the  provisions  of  the  91st  section,  because  it  may  well  be  that,  so  far  as 
regards  the  two  provisions  which  their  Lordships  have  to  consider, 
namely,  the  subsections  2  and  9  of  the  92nd  section,  those  powers  may 
co-exist  with  the  powers  conferred  on  the  Legislature  of  the  Dominion 
by  the  91st  section.  Assuming  that  to  be  so,  the  question  is  :  whether 
what  has  been  done  is  authorised  by  those  powers  ? 

The  first  power  to  be  considered,  though  not  the  first  in  order  in  the 
Act  of  Parliament,  is  the  9th  subsection.  The  Legislature  of  the  Pro- 
vince may  exclusively  make  laws  in  reJation  to  "  shop,  saloon,  tavern, 
auctioneer,  and  other  "  hceiises,  in  order  to  the  raising  of  a  revenue  for 
"  provincial,  local,  or  municipal  purposes."  The  statute  in  question 
purports  to  be,  on  the  face  of  it,  an  exercise  of  that  power.  It  enacts 
that  every  assurer,  except  people  carrying  on  marine  insurance,  shall  be 
bound  to  take  out  a  license,  before  the  1st  day  of  May  in  each  year, 
from  the  revenue  officer  of  the  district,  and  to  remain  continually  under 
license.  It  then,  by  the  second  section,  enacts  what  the  price  of  the 
license  is  to  be.  And  reading  it  shortly,  it  amounts  to  this  :  that  the 
price  of  the  license  shall  consist  of  a  stamp  affixed  to  the  policy  or 
receipt  or  renewal  as  the  case  may  be.  The  adhesive  stamp  is  to 
be,  in  the  case  of  fire,  3  per  cent.,  and  1  per  cent,  for  other  assurances 
on  the  premiums  paid.  Then  the  fourth  section  enacts  that  anybody 
who,  on  behalf  of  an  assurer,  shall  deliver  any  policy  or  renewal  or  receipt 
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Augers  without  the  stamp  shall  be  liable  for  each  contravention  to  a  penalty  of 
Queen  ^^'^^  dollars.  The  fifth  section  says  that  every  assurer  bound  to  take 
Insurance  out  a  license  shall  be  liable  in  each  case  to  a  penalty  not  exceeding  fifty 
■  dollars  if  it  has  been  delivered  without  an  adhesive  stamp.  The  sixth 
section  says  that  every  person  who  affixes  the  stamp  shall  be  bound  to 
cancel  it  so  as  to  obliterate  it,  and  prevent  its  being  used  again.  And 
the  seventh  makes  all  policies,  premium  receipts  or  renewals,  not 
stamped  as  required  by  the  Act,  invalid.  It  says  they  "  shall  not  be 
"  invoked,  and 'shall  have  no  effect  in  law  or  in  equity  before  the  Courts 
"  of  this  Province.'  Then  there  are  certain  sections  of  the  Quebec 
License  Act  which  are  incorporated,  and  the  Act  is  not  to  apply  to  assu- 
rances not  within  the  Province.  The  only  provision  of  the  Quebec  License 
Act  which  it  is  necessary  to  refer  to  is  the  124th:  "For  every  license 
issued  ''  by  a  revenue  officer,  there  shall  be  paid  to  sucli  revenue  officer, 
"  over  and  above  the  duty  payable  therefor,  a  fee  of  one  dollar  by  the 
"  person  to  whom  it  is  issued." 

Kow,  the  first  point  which  strikes  their  Lordships,  and  will  strike 
every  one,  as  regards  this  Licensing  Act,  is  that  it  is  a  complete  novelty. 
No  such  Licensing  Act  has  ever  been  seen  before.  It  purports  to  be  a 
Licensing  Act,  but  the  licensee  is  not  compelled  to  pay  anything  for  the 
license,  and,  what  is  more  singular,  is  not  not  compelled  to  take  out  the 
license,  because  there  is  no  penalty  at  all  upon  the  licensee  for  not  taking 
it  up  ;  and,  further  than  that,  if  the  policies  are  issued  with  the  stamp, 
they  appear  to  be  valid,  although  no  license  has  been  taken  out  at  all. 
The  result,  therefore,  is,  that  a  license  is  granted  which  there  are  no 
means  of  compelling  the  licensee  to  take,  and  which  he  pays  nothing  for 
if  he  does  take ;  which  is  certainly  a  singular  thing  to  be  stated  of  a 
license.  They  say  on  the  face  of  the  statute,  "  The  price  of  each  license 
shall  consist,"  and  so  on.  But  it  is  not  a  price  to  be  paid  by  the  licensee. , 
It  is  a  price  to  be  paid  by  anybody  who  wants  a  policy,  because,  without 
that,  no  policy  can  be  obtained.  It  may  be  that  the  company  buys  the 
adhesive  stamps,  and  affixes  them,  or  pays  an  officer  of  the  company  the 
money  necessary  to  purchase  them  and  affix  them  ;  but  whoever  does  it 
complies  with  the  Act. 

Another  observation  which  may  be  made  u|..on  the  Act  is  this:  that 
if  you  leave  out  the  clauses  about  the  license'  the  eftect  of  the  Act 
remains  the  same.  It  is  really  nothing  more  nor  less  than  a  Stamp  Act 
if  you  leave  out  those  clauses.  If  you  leave  out  every  direction  for  taking 
out  a  license,  and  everything  said  about  the  price  of  a  license,  and  mere- 
ly leave  the  rest  of  the  Act  in,the  Government  of  the  Pjovince  of  Quebec 
obtains  exactly  the  same  amount  by  virtue  of  the  statute  as  it  does  with 
thelicense  clauses  remaining  in  the  statute.  The  penalty  is  on  the 
issuing  of  the  policy,  receipt  or  renewal ;  it  is  not  a  penalty  for  not  taking 
out  the  license.  The  result,  therefore,  is  this,  that  it  is  not  in  substance 
a  license  Act  at  all.     It  is  nothing  more  or  less  than  a  simple  Staup  Act 
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on  policies,  with  provisions  referring  to  a  license,  because,   it  naust  be    j^^neers 
presumed,  the  framers  of  the  statute  thought  it  was  necessary,  in  order         * 
to  cover  the  kind  of  tax  in  question  witli  legal  sanction,  that  it  should  rnsuranoe 
be  ma'le  in  the  shape  of  the  price  paid  for  a  license.  ompany. 

If  that  is  so,  it  is  of  no  use  oonsideringhowfar,  independently  of  these 
considerations,  the  9th  sub-section  of  the  9:2nd  section  would  authorize 
a  sum  of  money  to  be  taken  from  an  assurance  company  in  respect  of  a 
license.  With  regard  to  the  precedents  cited,  it  was  alleged,  on  behalf 
of  the  appellants,  that  though  at  first  sight  it  might  appear  that  this  was 
not  a  license,  and  that  this  was  not  the  price  paid  for  a  license,  yet  it 
could  be  shown  by  the  existing  legislation  in  England  and  America  that 
licenses  were  constantly  granted  on  similar  terms ;  and  that  therefore 
in  construing  the  Dominion  Act  we  ought  to  construe  it  with  reference 
to  the  other  subsisting  legislation.  Their  Lordships  think  that  a  very 
fair  argument.  But  the  question  is,  is  it  true  in  fact  ?  When  the  instances 
which  were  produced  were  examined,  it  was  found  that  they  were  of  a 
totally  diflferent  character.  They  might  be  described  as  licenses  granted 
to  traders  on  payment  of  a  sum  of  money ;  but  the  price  to  be  paid  by 
the  trader  was  estimated  either  according  to  the  amount  of  business 
done  by  the  trader  in  the  year  previous  to  the  granting  of  the  license, 
or  with  reference  to  the  value  of  the  house  in  which  the  trader  carried 
on  business,  or  with  reference  to  the  nature  of  the  goods,  as  regards 
quantity  especially,  sold  by  the  trader  in  the  previous  year.  They  were 
all  cases  in  which  the  price  actually  paid  by  the  trader  for  the  license  at 
the  time  of  granting  it,  was  ascertained  by  these  considerations.  It  was 
a  license  paid  for  by  the  trader,  and  the  actual  price  of  the  license  was 
ascertained  by  the  amount  of  trade  he  did.  This  is  not  a  payment  de- 
pending in  that  sense  on  the  amount  of  trade  previously  done  by  the 
trader.  It  is  a  payment  on  the  very  transaction  occurring  in  the  year 
for  which  the  license  is  taken  out  and  is  not  really  a  price  paid  for  a 
license,  but  as  has  been  said  before,  a  mere  stamp  on  the  policy,  re- 
newal or  receipt. 

As  this  is  the  result  to  which  their  Lordships  come,  it  becomes  neces- 
sary to  consider  the  effect  of  the  2nd  sub-section  of  the  92nd  section. 
That  authorizes  "  direct  taxation  within  the  Province  in  order  to  the 
raising  of  a  revenue  for  provincial  purposes."  The  single  point  to  be 
decided  upon  is  whether  a  Stamp  Act — an  Act  imposing  a  stamp  on 
policies,  renewals  and  receipts,  with  provision  for  avoiding  the  policy, 
renewal  or  receipt,  in  a  court  of  law,  if  the  stamp  is  not  affixed — is  or  is 
not  direct  taxation  ?  Now,  here  again  we  find  words  used  which  have 
either  a  technical  meaning,  or  a  general,  or,  as  it  is  sometimes  called,  a 
popular  meaning.  One  or  other  meaning  the  words  must  have  ;  and,  in 
trying  to  find  out  their  meaning,  we  must  have  recourse  to  the  usual 
sources  of  information  whether  regarded  as  technical  words,  words  of 
art,  or  words  used  in  popular  language.     And  that  has  been  the  course 
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Angers       pursued  by  the  Court  below.     First  of  all,  what  is  thp  meaning  of  the 
*  words  as  words  of  art  ?    We  may  consider  their  meaning  either  as  words 

Insurance  used  in  the  sense  of  political  economy,  or  as  words  u*ed  in  jurispru- 
P  ny-  ^gj^gg  jjj  ^jjp  courts  of  law.  Taken  in  either  way  there  is  a  multitude  of 
authorities  to  show  that  such  a  stamp  imposed  by  the  Legislature  is  not 
direct  taxation.  The  political  economists  are  all  agreed.  There  is  not 
a  single  instance  produced  on  the  other  side.  The  number  of  instances 
cited  by  Mr.  Justice  Taschereau.  in  his  elaborate  judgment,  it  is  not 
necessary  here  to  more  than  refer  to.  But  surely  if  one  could  have  been 
found  in  favor  of  the  appellants,  it  was  the  duty  of  the  appellants  to 
call  their  Lordship  i'  attention  to  it.  No  such  case  has  been  found.  Their 
Lordships,  therefore,  think  that  they  are  warranted  in  assuming  that  no 
such  case  exists.  As  regards  judicial  interpretation'  there  are  some 
English  decisions,  and  several  American  decisions,  on  the  subject,  many 
of  which  are  referred  to  in  the  judgment  of  Mr.  Justice  Taschereau. 
There,  again,  they  are  all  one  way.  They  all  treat  stamps  either  as  indi- 
rect taxation  or  as  not  being  direct  taxation.  Again,  no  authority  on 
the  other  side  has  been  cited  on  the  part  of  the  appellant. 

Lastly,  as  rr-gardsthe  popular  use  of  the  words,  two  cyclopaedias  at 
least  have  been  produced,  showing  that  the  popular  use  of  the  word  is 
entirely  the  same  in  this  respect  as  the  technical  use  of  the  word.  And, 
here  again,  there  is  an  utter  deficiency  on  the  part  of  the  appellants  in 
producing  a  single  instance  to  the  contrary.  That  being  so,  it  is  not 
necessary,  it  appears  to  their  Lordships,  for  them  to  consider  the  scien- 
tific definition  of  direct  or  indirect  taxation.  All  that  it  is  necessary  for 
them  to  say  is,  that  fin  ling  these  words  in  an  Act  of  Parliament,  and 
finding  that  all  the  then  known  definitions,  whether  technical  or  general, 
would  exclude  this  kind  of  taxation  from  the  category  of  direct  taxation, 
they  must  consider  it  was  not  the  intention  of  the  legislature  of  England 
to  include  it  in  the  term  of  direct  taxation,  and  therefore  that  the  im- 
position of  the  stamp  duty  is  not  warianted  by  the  terms  of  the  2nd 
sub-section  of  section  92  of  the  Dominion  Act.  That  being  so,  it 
appears  to  their  Lordships  that  the  appeal  fails,  and  they  will,  therefore, 
humbly  advise  Her  Majesty  to  affirm  the  decision  of  the  Court  below, 
and  dismiss  the  appeal. 
Appeal  dismissed. 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY   COUNCIL.  Attorney- 

General 

London,  Nov.  26,  1884.  -^^^^^ 

Before  The    Lord    Chanoelloe,    Lord    Fitzgerald,    Sir   Moxtague   E. 
Smith,  Sir  Robert  P.  Collier. 

THE  ATTOUNEY-GENERAL  FOR  QUEBEC,  v.  IIEKD. 

The  Lord  Chancellor  delivered  judgment  as  follows  : — 
Their  Lordships  have  considered  the  argument  which  they  have  heard, 
and  they  have  come  to  the  conclusion  that  the  judgment  appealed  from 
must  be  affirmed. 

The  points  to  be  considered  are  three  :  first  of  all,  can  this  charge 
upon  exhibits  used  in  the  courts  of  justice  of  the  province  be  justified 
under  the  2nd  sub-section  of  clause  92  of  the  British  North  America 
Act?  Is  it  a  case  of  direct  taxation  within  the  province  "  in  order  to  the 
"  raising  of  a  revenue  for  provincial  purposes?''  What  is  the  meaning 
of  the  words  "  direct  taxation." 

Now  it  seams  to  their  Lordships  that  those  words  must  be  understood 
^ith  tome  reference  to  the  common  understanding  of  them  which  pre- 
vailed among  those  who  had  treated  more  or  less  scientifically  such 
subjects  before  the  Act  was  passed.  Among  those  writers  we  find  some 
divergence  of  view.  The  view  of  Mill,  and  those  who  agree  with  him,  is 
less  unfavourable  to  the  appellant's  argument  than  the  other  view,  that 
of  Mr.  McCuUoch  and  M.  Littre.  It  is,  that  you  are  to  look  to  the  ultim- 
ate incidence  of  the  taxation  as.  compared  with  the  moment  of  time  at 
which  it  i<  to  be  paid  ;  that  a  direct  tax  is  —  in  the  words  which  are 
printed  here  from  Jlr.  Mill's  book  on  political  economy — "  one  which  is 
"  demanded  from  the  very  persons  who  it  is  intended  or  desired  should 
"  pay  it."  Ank  then  the  converse  definition  of  indirect  faxes  is,  '■  those 
"  which  are  demanded  from  one  person  in  the  expectation  and  inten- 
"  tion  that  he  shall  indemnify  himself  at  the  expense  of  another." 

Well  now,  taking  the  first  part  of  that  definition,  can  it  be  said  that  a 
tax  of  this  nature,  a  stamp  duty  in  the  nature  of  a  fee  payable  upon  a 
step  of  a  proceeding  in  the  administration  of  justice,  is  one  which  is 
demanded  from  the  very  persons  who  it  is  intended  or  desired  should 
pay  it?  It  must  be  paid  in  the  course  of  the  legal  proceeding,  whether 
that  is  of  a  friendly  or  of  a  litigious  nature.  It  must,  unless  in  the  case 
of  the  last  and  final  proceeding  after  judgment,  be  paid  when  the  ultim- 
ate termination  of  those  proceedings  is  uncertain ;  and  from  the  very 
nature  of  such  proceedings,  until  they  terminate,  as  a  rule,  and  speak- 
ing generally,  the  ultimate  incidence  of  such  a  payment  cannot  be  as- 
certained. In  many  proceedings  of  a  friendly  character  the  per.-on  who 
pays  it  may  be  a  trustee,  an  administrator,  a  person  who  will  have  to  be 
indemnified  by  somebody  else  afterwards.  In  most  proceedings  of  a 
•  eontentious  character  the  person  vrho  pays  it  is  a  litigant,  expecting  or 
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Attorney-  doping  for  success  iu  the  suit ;  and  whether  he  or  liis  adversary  will 
o-Mieral      have  to  pay  it  in  the  end,  must  depend  upon  the  ultimate  termination 
Reed.         of  the  controversy  between  them.    The  Legislature,   in   imposing  the 
tax,  cannot  have  in  contemplation,  one  way  or  the  other,  the  ultimate 
determination  of  the  suit,  or  the  final  incidence  of  the  burden,  whether 
upon  the  person  who  had  to  pay  it  at  the  moment  it  was  exigible,  or 
upon  anyone  else.    Therefore  it  cannot  be  a  tax  demanded  "  from  the 
"  very  persons  who  it  is  intended  or  desired  should  pay  it ;  "  for  in  truth 
that  is  a  matter  of  absolute  indifference  to  the  intention  of  the  Legis- 
lature.   And  on  the  other  hand,  so  far  as  relates  to  the  knowledge  which 
it  is  possible  to  have  in  a  general  way  of  the  position  of  things  at  such  a 
moment  of  time,  it  may  be  assumed  that  the  person  who  pays  it  is  in 
the  expectation  and  intention  that  he  may   be   indemnified;   and  the 
law  which  exacts  it  cannot  assume  that  expectation  and  intention  may 
not  be  realized.    As  in  all  other  cases  of  indirect  taxation,  in  particular 
instances,  by  particular  bargains  and  arrangements  of  individual*,  that 
which  is  the  generally  presumable  incidence  may  be    altered.    An  im- 
porter may  be  himself  a  consumer.    Where  a  stamp  duty  upon  tran- 
sactions of  purchase  and  sale  U  payable,  there  may  be  special  arrange- 
ments between  the  parties  determining  who  shall  bear  it.    The  question 
whether  it  is  a  direct  or  an  indirect  tax  cannot  depend  upon  those 
special  events  which  may  vary  in  particular  cases ;  but  the  best  general 
rule  is  to  look  to  the  time  of  payment ;  and  if  at  the  time  the  ultimate 
incidence  is  uncertain,  then,  as  it  appears  to  their  Lordships,  it  cannot, 
in  this  view,  be  called  direct  taxation  within  the  meaning  of  the  2nd 
sub-section  of  the  92nd  clause  of  the  Act  in  question.     Still  less  can  it 
be  called  so,  if  the  other  view,  that  of  Mr.  McCuUoch,  is  correct. 

That  point,  which  is  the  main  point,  and  was  ft'lt  to  be  so  by  Mr. 
Davey  in  his  very  able  and  clear  argument,  being  disposed  of,  the  next 
question,  upon  the  terms  of  the  same  section  of  the  same  Act,  is  that 
which  arises  under  sub-section  14.  One  of  the  things  which  are  to  be 
within  the  powers  of  the  Provincial  Legislatures — within  their  exclusive 
powers — is  the  administration  of  justice  in  the  province,  including  the 
constitution,  maintenance,  and  organization  of  Provincial  Courts,  and 
including  the  procedure  in  civil  matters  in  the  Courts.  Now  it  is  not 
necessary  for  their  Lordships  to  determine,  whether,  if  a  special  fund 
had  been  created  by  a  Provincial  Act  for  the  maintenance  of  the  admi- 
nistration of  justice  in  the  provincial  courts,  raised  for  that  purpose, 
appropriated  to  that  purpose,  and  not  available  as  general  revenue  for 
general  provincial  purposes,  in  that  case  the  limitation  to  direct  taxation 
would  still  have  been  applicable.  That  may  be  an  important  question 
which  will  be  considered  in  any  case  in  which  it  may  arise ;  but  it  does 
not  arise  in  this  case.  This  Act  does  not  relate  to  the  administration  of 
justice  in  the  Province  ;  it  does  not  provide  in  any  way,  directly  or  indi- 
rectly, for  the  maintenance  of  the  Provincial  Courts  ;  it  does  not  pur- 
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port  to  be  made  under  that  power,  or  for  the  performance  of  that  duty.  Attorney- 
The  subject  of  taxation  indeed  is  a  matter  of  procedure  in  the  Provin-  General 
cial  Courts,  but  that  is  all.     The  fund  to  be  raised  by  that  taxation  is  Reed, 
carried  to  the  purposes  mentioned  in  the  second  subsection  ;  it  is  made 
part  of  the  general  consolidated  revenue  of  the  province.     It  therefore 
is  precisely  within  the  words   "  taxation   in  order  to  the  raising  of  a 
revenue  for  provincial  purposes."    If  it  should  greatly  exceed  the  cost 
of  the  administiation  of  justice,  still  it  is  to  be  raised  and  applied  to 
general  provincial  purposes,  and  it  is  not  more  specially  applicable  for 
the  administration  of  justice  that  any  other  part  of  the  general  provin- 
cial revenue. 

Their  Lordships,  therefore,  think  that  it  cannot  be  justified  under  the 
14th  sub-section. 
'  With  regard  to  the  third  argument,  which  was  founded  on  the  65th 
section  of  the  Act,  it  was  one  not  easy  to  follow,  but  their  Lordships  are 
clearly  of  opinion  that  it  cannot  prevail.  The  6oth  section  preserves 
the  preexisting  powers  of  the  Governors  or  Lieutenant-Governors  in 
Council  to  do  certain  things,  not  there  specified.  That,  however,  was 
subject  to  a  power  of  abolition  or  alteration  by  the  respective  Legisla. 
tures  of  Ontario  and  Quebec,  with  the  exception,  of  course,  of  what  de- 
pended on  Imperial  Legislation.  Whatever  powers  of  that  kind  existed 
the  Act  with  which  their  Lordships  have  to  deal  neither  abolishes  nor 
alters  them.  It  does  not  refer  to  them  in  any  manner  whatever.  It  is 
said  that,  among  those  powers,  there  was  a  power,  not  taken  away,  to 
lay  taxes  of  this  very  kind  upon  legal  proceedings  in  the  Courts,  not  for 
the  general  revenue  purposes  of  the  province,  but  for  the  purpose  of 
forming  a  special  fund  called  "  the  Building  and  Jury  Fund,  "  which 
was  appropriated  for  purposes  connected  with  the  administration  of  jus- 
tice. What  has  been  done  here  is  quite  a  different  thing.  It  is  not  by 
the  authority  of  the  Lieutenant-Governor  in  Council.  It  is  not  in  aid  of 
the  Building  and  Jury  Fund.  It  is  a  Legislative  Act  without  any  refer- 
ence whatever  to  those  powers,  if  they  still  exist,  quite  collateral  to 
them ;  and,  if  they  still  exist,  and  if  it  exists  itself,  capable  of  being 
exercised  concurrently  with  them  ;  to  tax,  for  the  general  purposes  of 
the  province,  and  in  aid  of  the  general  revenue,  these  legal  proceedings. 

It  appears  to  their  Lordships  that,  unless  it  can  be  justified  under  the 
92nd  section  of  the  British  North  America  Act,  it  cannot  be  justified 
under  the  65th. 

Their  Lordships  must,  therefore  humbly  advise  Her  Majesty  to  dis- 
miss this  appeal. 
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Brargouln  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

^"^^^  14me  Fevrier,  1880. 

Coram  Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  MoNTAonB  E. 
Smith,  Sir  Egbert  P.  Collier. 

BOURGOIN  ET  AL.,    V.    LA    COMPAGNIE   DU    CHEMII^   DE   FER  DE 
MOJSITK]^AL,  OTTAWA  ET  OCCIDENTAL,   ET  BOSS. 

The  only  question  which  has  been  fully  argued  upon  the  four 
appeals  consolidated  in  this  record  is  whether  the  judgment  of  the 
Court  of  Queen's  Bench  rendered  in  the  first  suit.  No.  693,  was  right  in 
annulling  and  setting  aside  the  award  of  the  28th  of  July,  1876,  upon 
either  of  the  grounds  stated  in  it.  As  to  one  of  those  grounds  which 
proceeds  upon  the  assumption  that  the  lump  sum  of  $35,013,  awarded 
to  the  appellants,  included  the  whole  value  of  the  land,  and  not  merely 
the  value  of  their  interest  as  lessees,  it  is  not  necessary  to  say  anything, 
because  that  objection  has  not  been  pressed. 

The  question,  therefore,  is  reduced  to  this  :  can  the  judgment  be 
supported  on  the  other  ground  taken  ?  Their  Lordships  confined  the 
argument,  in  the  first  instance,  to  that  question,  because  they  thought 
that  if  the  award  was  found  to  be  invalid  on  the  face  of  it,  that  finding 
would  go  far  to  dispose  of  all  or  most  of  the  questions  which  have  been 
litigated  between  the  parties.  They  will,  therefore,  for  the  present, 
confine  their  attention  to  the  first  of  the  suits  and  the  final  judgment 
therein,  nor  will  they  go  into  the  facts  further  than  is  required  in  order 
to  elucidate  the  single  point  to  be  now  determined.  The  appellants  are 
four  persons  holding  a  quarry,  as  lessees,  under  a  Mrs.  Smith.  They  are 
sometimes  described  as  working  together  in  two  partnerships  of  two 
each,  as  "  Bourgoin  et  Fils  "  and  "  Bourgoin  et  La  Montagne,"  but  for 
all  practical  purposes  they  may  be  treated  as  the  four  joint  lessees 
of  the  quarry.  The  respondents,  who  were  the  plaintiffs  in  the  suit,  are 
a  Railway  Company,  styled  on  the  record  "  The  Montreal,  Ottawa,  and 
Western  Railway  Company."  The  Company  was  incorporated  originally 
under  another  title,  viz.,  "  The  Montreal  Northern  Colonization  Railway 
Company,"  by  an  Act  of  the  Legislature  of  the  Province  of  Quebec 
)32  Vict.,  c.  55),  and  was  governed  by  that  and  a  subsequent  statute  of 
the  same  Legislature,  34  Vict.,  c.  23.  It  was,  therefore,  in  its  inception 
a  provincial  railway.  In  1873,  however,  the  Parliament  of  Canada,  by 
Act  36  Vict.,  c.  82,  declared  this  railway  to  be  a  Federal  enterprise,  and 
by  a  subsequent  statute  i38  Vict.,  c.  68)  changed  the  name  of  the  Com- 
pany to  that  which  it  bears  on  this  record.  Hence,  when  the  proceed- 
ings which  resulted  in  the  award  in  question  were  commenced,  the  rail- 
way had  become  a  Federal  railway,  and  the  respondent  company  was 
subject  to  and  governed  by  the  provisions  of  the  Canadian  statute  known 
as  "  The  Railway  Act,  1868." 
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It  appears  that,  in  one  or  other  of  the  above  two  states  of  existence,  _ 
this  company  had  proceeded  in  the  usual  way  to  ascertain  the  compen-  *"''^°"^" 
sation  payable  to  the  lessor,  Mrs.  Smith,  in  respect  of  her  freehold  inte-  ^°*^' 
rest  in  the  land  to  be  expropriated.  The  appellants  intervened,  and 
sought  to  have  the  sum  payable  to  them  for  compensation  in  respect  of 
their  interest  as  lessees  ascertained  by  the  same  proceeding.  The  Com- 
pany declined  to  accede  to  this,  and  having  settled  the  amount  of  com- 
pensation payable  to  Mrs.  Smith,  took  possession  of  the  quarry.  The 
appellants  upon  that  instituted  certain  proceedings,  in  order  to  compel 
the  Company  to  ascertain  the  compensation  due  to  them :  those  pro. 
eeedings  were  ultimately  successful,  and  thereupon  the  Company  gave 
the  notice  of  the  22nd  of  February,  1875,  which  was  the  foundation  ot 
the  proceedings  that  resulted  in  the  award.  Their  Lordships  think  it 
right  here  to  observe  that,  in  their  opinion,  there  is  nothing  exceptional 
in  that  notice,  nothing  which  supports  the  suggestion  that  its  terms 
were  varied  by  reason  of  the  Company  having  previously,  and  perhaps 
wrongfully,  taken  possession  of  the  quarry.  It  appears  to  them  to  be 
the  usual  notice  contemplated  by  "  the  Railway  Act  of  1868."  The 
words  which  have  been  so  much  relied  on  as  authorizing  the  arbitrators 
to  settle  all  questions  between  the  parties  have  been  taken  verbatim  ei 
literatim  from  the  10th  sub-section  of  the  9th  section  of  that  Statute. 
After  the  service  of  the  notice,  arbitrators  were  appointed  and  the  award 
in  question  was  made,  and  the  only  two  documents  besides  the  notice 
which  seem  to  be  in  any  way  material  for  the  decision  of  the  question 
now  to  be  determined  are,  the  award  itself,  which  is  at  page  12,  and  the 
claim  of  the  appellants,  which  is  at  page  20  of  the  record. 

The  material  passage  in  the  award,  upon  which  the  whole  question 
turns,  is  that  whereby  the  arbitrators,  after  stating  that  they  had  pro- 
ceeded to  assess  the  compensation  to  be  paid  by  the  Company  to  the 
appellants  for  the  piece  of  land  described,  and  for  all  the  damages  re- 
sulting from  the  taking  possession  of  the  same,  and  had  visited  the  said 
piece  of  land,  and  estimated  with  care  and  established  the  value  of  it 
and  the  amount  of  the  said  damages,  proceeded  to  award 

"  The  sum  of  $35,013,  plus  $100  per  month  from  this  date,  payable 
on  the  first  of  each  naonth,  until  the  said  Company  shall  have  set  free 
the  watercourse  serving  to  drain  the  quarries  adjacent  to  the  expro- 
priated land,  and  constructed  a  culvert  to  protect  the  said  watercourse, 
as  being  the  amount  of  compensation  to  be  paid  by  the  said  Montreal 
Northern  Colonization  Railway  Company,  now  called  '  the  Montreal, 
Ottawa,  and  Western  Railway  Company,'  to  the  said  '  Bourgoin  et  Fils  ' 
and  Bourgoin  and  La  Montagne  for  the  said  piece  of  land,  and  for  all 
the  damages  resulting  from  the  possession  of  the  same." 

The  objection  taken  to  the  award  is  now  confined  to  that  portion  of 
the  passage  just  quoted,  which  includes  and  follows  the  word  "plus," 
and  relates   to  what  the  arbitrators  seem  to  have  considered  as  wholly 
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Bourgouin  '"'  ^"  P*''*  *^®  compensation  due  to  the  appellants  in  respect  of  that 
*  portion  of  their  claim  which  was  comprehended  in  the  words  of  its  4th 

head,  and  claimed  damages  for  the  watercourse  diverted  by  the  Com- 
pany, and  for  pumping  and  work  to  be  done  at  the  rate  of  $600  per 
annum  for  eight  years  (which  they  treated  as  the  probable  duration  of 
their  lease),  and  amounting  to  a  gross  sum  of  |4,800.  Their  Lordships, 
after  full  consideration  of  this  case,  and  of  the  learned  arguments  upon 
it,  have  come  to  the  conclusion  that,  in  respect  of  the  passage  in  ques- 
tion, the  award  is  bad  upon  the  face  of  it.  The  case  of  the  appellants 
was  very  ingeniously  put,  particularly  by  Mr.  Fullarton.  His  argument 
was  to  this  effect.  He  said  that  the  arbitrators  probably  conceived  that, 
if  they  gave  that  full  sum  claimed  on  the  assumption  that  the  interrup- 
tion of  the  drainage  would  last  for  the  whole  duration  of  lease,  fixed  at 
eight  years,  they  might  be  doing  great  injustice  to  the  Company  ;  that 
by  virtue  of  the  6th  sub-section  of  the  7th  section  of  "  the  Railway  Act, 
1868,"  which  is  in  these  words  : — 

"  To  construct,  maintain,  and  work  the  railwayacross,  along,  or  upon 
any  stream  of  water,  watercourse,  canal,  highway,  or  railway  which  it 
intersects  or  touches  ;  but  the  stream,  watercourse,  highway,  canal,  or 
railway  so  intersected  or  touched  shall  be  restored  by  the  Company  to 
its  former  state,  or  to  such  a  state  as  not  to  impair  its  usefulness.'' 

The  Company  was,  to  the  knowledge  of  the  arbitrators,  under  a 
.  statutory  obligation  to  restore  the  watercourse  ;  that  they  assumed  that 
the  Company  would  perform  that  statutory  obligation  as  soon  as  pos- 
sible ;  and  accordingly  assessed  the  damages  in  the  manner  complained 
of  in  case  and  for  the  supposed  benefit  of  the  Company  ;  and  further, 
that  it  was  competent  to  them  so  to  do. 

The  motives  of  the  arbitrators,  whatever  they  may  have  been,  can- 
not validate  their  act  if  that  were  ultra  vires.  And  the  first  observation 
which  their  Lordships  have  to  make  is  that,  as  they  read  the  statute,  it 
was  not  competent  to  the  arbitrators  to  impose  the  payment  of  a  rent 
or  periodical  sum  at  all.  The  word  "  rent,"  no  doubt,  occurs  in  several 
of  the  sub-sections  of  section  9  ;  but  their  Lordships  think  that  the  use 
of  that  word  is  always  to  be  explained  by  reference  to  the  provisions 
contained  in  the  sub-sections  3,  4,  and  8,  and  that  in  every  case,  except 
those  in  which  the  parties  expropriated  fall  within  the  description  of 
"  corporations  or  persons  who  cannot  in  common  course  of  law  sell  or 
alienate  the  lands  set  out  and  ascertained,"  it  is  the  duty  of  the  arbitrators 
to  fix  as  compensation,  such  a  gross  sum  or  sums  as  would  ba  capable  of 
being  paid  or  tendered  at  once  to  the  parties  entitled  to  the  same  under 
the  27th  sub-section,  or  into  Court  under  the  34th  sub-section,  of  the 
9th  section  of  the  Act,  in  order  to  entitle  the  Company  to  possession 
under  the  27th,  or  to  a  confirmation  of  title  under  the  34th  and  35th 
sub-sections.  It  appears,  moreover,  to  their  lordships,  that  even  if  a 
rentcharge  could  be  given  by  fvay  of  compensation  in  circumstances 
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like  these  to  the  expropriated  parties,  it  has  not  been  done  in  this  case  ; 


Bourgouln 


that  the  monthly  sum  awarded  is  not  in  any  sense  of  the  term,  a  rent  ;  * 
that  it  is  more  in  the  nature  of  an  assessment  of  damages  payable  in 
futuro,  and  does  not  in  any  point  of  view  fall  within  the  provisions  of 
the  Act. 

A  further  objection  to  this  part  of  the  award  is,  that  it  makes  the 
monthly  payment  contingent  on  the  completion  and  erection  of  certain 
works,  and  thus  introduces  an  element  of  uncertainty  which  would  of 
itself  be  a  fatal  objection  to  the  award.  That  it  is  open  to  the  objection 
of  uncertainty  is  shown  by  the  observations  which  have  been  quoted 
from  the  judgment  of  Mr.  Justice  Tessier,  who  decided  in  favour  of  the 
appellants.  The  learned  Judge,  p.  403,  line  20,  assumes  that  if  the 
culvert  is  not  constructed  the  annual  sum  will  continue  to  be  payable, 
not  only  to  the  appellants  and  their  assigns,  but  to  the  reversioner, 
Mrs.  Smith.  The  learned  Counsel  for  the  appellants  repudiated  that 
construction  ;  but  the  fact  that  it  was  put  by  the  learned  Judge  upon 
the  document  goes  to  prove  that  there  is  some  degree  of  uncertainty  in 
the  award.  Again,  the  duration  of  the  appellant's  interest  is  uncertain, 
in  that  they  held  their  lease  with  the  power  of  renewing  it  so  long  as 
any  stone  remained  to  be  worked,  They  might  thus  prolong  the  time 
during  which  the  monthly  sum  would  be  payable,  by  omitting  to  work 
the  stone,  although  no  doubt  the  Company  would  have  the  power  to  put 
an  end  to  their  liability  by  doing  the  works  prescribed. 

Lastly,  there  seems  to  their  lordships  to  be  a  fatal  objection  to  the 
award  in  the  direction  to  the  Company  to  restore  the  water  course  in  a 
particular  manner,  and  that  by  the  construction  of  a  culvert.  They 
conceive  that  it  was  not  within  the  functions  of  the  arbitrators  to  pres- 
cribe how  the  company  was  to  relieve  itself  from  the  statutory  obliga^ 
tion  imposed  upon  it  by  the  6th  sub-section  of  the  ,7th  section,  or  to 
cast  upon  them  the  construction  of  a  culvert  which  possibly  might  not 
not  be  necessary. 

It  is  right  now  to  notice  shortly  certain  authorities  which  have  been 
invoked  in  the  course  of  the  arguments  at  the  bar.  The  Chief  Justice 
referred  to  four  cases  reported  in  the  12th  Queen's  Bench  reports, 
Upper  Canada,  as  supporting  his  judgment,  whereas  the  learned  counsel 
for  the  appellants  has  treated  them  as  authorities  in  his  favour.  If  those 
decisions  are  opposed  to  the  decision  of  the  Court  of  Queen's  Bench  of 
Quebec  in  this  case,  that  would  only  show  that  there  is  a  conflict  of 
authority  between  the  highest  courts  of  the  two  provinces,  and  that  it  is 
for  their  lordships  to  decide  between  them.  But  their  lordships  think 
that  in  truth  there  is  no  conflict  at  all,  and  that  the  cases  in  question  do 
go  to  support  the  judgment  of  the  Chief  Justice  in  this  case.  It  is  to  be 
observed  that  in  all  four  cases  the  award  was  set  aside.  There  is,  there- 
fore, no  affirmative  decision  that  a  clause  of  this  kind  in  award  is  good. 
The  only  pasage  in  the  judgments  in  question  which  seems  to  their  lord- 
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Bourgouin  ®^'P^  capable  of  being  treated  as  in  favour  of  the  appellants   is   that  at 
*  page  114  of  the  volume,  in  the  case  of  the  ffrea<   Western    Company  vs- 

Baby,  Chief  Justice  Eobinson  there  says  : — 

"  The  second  and  third  objections  seem  also  to  have  been  satisfac- 
torily answered.  It  is  not  the  devisees  who  are  moving  against  the 
award,  on  the  ground  that  some  things  are  directed  in  their  favour 
which  cannot  be  enforced  against  the  Company  ;  it  is  the  Company  who 
are  complaining  of  the  extravagance  of  the  award.  If  they  choose  to 
object  against  the  making  and  maintaining  the  tank  spoken  of,  and  to 
keeping  open  the  Ferry  street,  and  can  successfully  resist  both  or  either 
of  them,  that  would  only  show  that,  so  lar  as  the  amount  of  the  award 
can  have  been  influenced  by  assuming  that  those  things  were  to  be 
done,  the  devisees  may  have  reason  to  complain  that  they  have  been 
deluded  by  promises  of  advantages  which  cannot  be  secured  to  them, 
and  that  the  sum  awarded  as  the  value  of  their  property  should  there- 
fore have  been  larger,  as  the  cannot  reckon  upon  enjoying  these  benefits, 
which  the  arbitrators  may  have  taken  into  account  as  considerations  in 
their  favour,  tending  to  diminish  the  sum  to  be  awarded." 

He  goes  on  to  say, — 

"  Besides,  these  are  not  things  which  the  arbitrators  have  taken 
upon  themselves  to  direct.  They  seem  rather  to  have  inserted  them  as 
being  things  understood  between  the  parties,  and  which  they  had 
therefore  taken  into  consideration  in  estimating  the  damages." 

Then,  at  page  121,  after  saying  that  the  award  must  be  annulled 
upon  another  ground,  he  says, — 

"  But,  to  avoid  occasion  for  question  upon  any  future  award,  we 
would  suggest  that  it  should  be  clearly  expressed,  in  the  first  place 
that  the  sum  awarded  is  given  for  the  value  of  the  lands  and  tenements' 
or  private  privileges  proposed  to  be  purchased,  or  for  the  amount  of 
damages  which  the  claimant  is  entitled  to  receive  in  consequence  of  the 
intended  railroad  in  and  upon  his  lands  (as  the  case  may  be),  and  that 
the  award  should  either  be  silent  in  regard  to  any  other  matter  on  which 
the  statute  gives  no  authority  to  the  arbitrators  to  give  a  direction,  or 
that,  if  the  estimate  has  been  influenced  by  anything  which  the  Com- 
pany has  engaged  to  do  in  order  to  lessen  the  inconvenience,  it  should 
be  plainly  expressed  that  the  Company  have  undertaken  to  do  it,  and 
the  particular  thing  should  be  so  defined  as  to  leave  no  uncertainty,  and 
no  room  for  future  litigation  as  to  what  is  to  be  done  or  allowed  by  the 
Company,  and  at  what  particular  part  in  their  work  and  in  what  manner 
it  is  to  be  done." 

Therefore  this  judgment  proceeded  upon  the  fact  that  the  Company 
had  agreed  and  offered  to  do  certain  things,  not  that  the  arbitrators  had 
imposed  upon  this  Company  the  obligation  to  do  them,  and  it  points 
out  that  the  award  would  be  more  correctly  drawn  if  it  had  taken  no 
notice  at  all  of  the  works  in  question,  or  had  stated  that  the  Company 
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had  voluntarily  undertaken  to  pevform  them.     It  gives  no  countenance  Bonrgouia 
to  the  doctrine  that  it  is  competent  to  arbitrators  to  impose  such  an     * 
obligation  as  of  their  own  authority.  °*^' 

Again,  the  case  cited  from  Sirey's  collection  seems  to  be  distinguish- 
able from  the  present  in  the  manner  in  which  Chief  Justice  Dorion  has 
pointed  out.  There  a  gross  sum  was  awarded,  but  that  gross  sum  was 
made  reducible  if  the  Company  should  do  something  which,  as  in  that 
Canadian  case,  they  had  undertaken  to  do.  The  case  is  certainly  dis- 
tinguishable from  the  present,  both  because  the  compensation  awarded 
was  one  sum  payable  at  once,  and  because  the  Company  had  under- 
taken to  do  the  works  in  question.  Several  other  French  decisions  have 
been  cited  by  Mr.  Justice  Tessier  in  support  of  his  view  of  this  award 
but  it  appears  to  their  lordships  impossible  to  reconcile  the  broed  prin. 
ciple  which  he  seems  to  deduce  from  them,  viz.,  that  objections  of  this 
kind  can  only  be  taken  by  the  person  expropriated,  and  not  by  the 
body  that  expropriates,  with  the  Eailway  Act  of  1868  and  its  provisions. 
Their  lordships  think  that  this  case  ought  to  be  decided  upon  Cana- 
dian legislation  and  upon  Canadian  jurisprudence.  For  that  reason 
they  do  not  notice  the  case  from  the  Isle  of  Man,  which  was  cited  by 
Mr,  Benjamin. 

The  only  remaining  question  to  be  considered  is  one  which  was 
suggested  in  the  course  of  the  argument,  viz.,  whether  the  objectionable 
part  of  the  award  is  severable  from  that  which  awards  to  the  appellant 
the  sum  of  $35,013,  so  that  the  appellant  may  recover  that,  waiving 
their  right  to  the  rest  of  the  compensation  awarded.  The  point  was  never 
taken  in  the  Canadian  Courts,  no  offer  of  waiver  was  made  there,  and 
it  may  be  questionable  whether  that  point  can  now,  for  the  first  time, 
be  raised  here.  Assuming,  however,  that  it  is  open  to  the  appellants, 
their  lordships  are  of  opinion  that  the  award  is  not  severable  in  the 
manner  suggested,  the  compensation  improperly  awarded  being  com- 
bined as  it  is  with  that  which  was  properly  awarded,  and  both  declared 
to  be  "  le  montant  de  la  compensation  a  etre  payee,  pour  le  dit  morceau 
"  de  terre,  et  pour  tous  les  dommages  resultant  de  la  possession  d'ice- 
"  lui."  And  if  they  were  severed  a  question  might  arise,  as  Mr.  Benjamin 
has  argued,  whether  the  award  would  not  be  defective  in  that  it  failed 
to  deal  fully  with  one  of  the  questions  submitted  to  the  arbitrators,  viz., 
the  amount  of  compensation  due  to  the  appellants  under  the  fourth 
head  of  their  claim. 

This  being  their  lordships'  view,  they  think  that  the  decision  of  the 
Court  of  Queen's  Bench,  which  annulled  and  set  aside  the  award  as  in- 
valid on  the  face  of  it,  is  correct.  They  have  come  to  that  conclusion 
with  considerable  regret,  because  they  feel  that  the  appellants  were  en- 
titled to  a  fair  compensation  for  the  expropriation  of  their  quarry,  and 
that  now.  after  a  vast  amount  of  expensive  litigation,  they  are  as  far  as 
ever  from  receiving  that  compensation.    Their  lordships  do  not  say  that 
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„  .    the  fault  is  wholly  that  of  the  Company  or  wholly  that  of  the  appellants ; 

&•  but  the  lamentable  result  remains,  and  they  can  only  express  their  hope 

that  in  some  way  or  another  means  will  be  found  to  give  the  appellants 
a  fair  compensation  for  the  expropriation  of  their  quarry,  and  for  the 
damages  which  they  have  sustained  thereby.  Their  lordships,  however, 
can  but  decide  this  question  on  its  legal  merits,  and  they  feel  that  it  is 
of  great  importance  that  arbitrators,  with  the  large  power  given  to  them 
by  "  The  Railway  Act,  1868,"  should  be  kept  within  the  limits  of  their 
authority. 

The  conclusion  to  which  their  lordships  have  come  seems  to  dispose, 
not  only  of  the  first  appeal,  but  of  most  of  the  other  questions  raised  on 
the  record. 

The  judgment  of  their  Lordships,  which  was  delivered  on  the  14th 
instant,  and  ruled  that  the  award  of  the  28th  of  July,  1876,  was  bad  on 
the  face  of  it,  disposed,  except  as  to  costs,  of  the  appeals  numbered  13 
and  144  respectively,  and  of  all  the  questions  on  this  record  between  the 
appellants  and  the  respondent  Company. 

It  seemed,  moreover,  to  leave  to  the  appellants  no  substantial  in 
terest,  other  than  costs,  in  the  rest  of  the  litigation.  Their  Counsel, 
however,  expressed  a  desire  to  argue  the  remaining  appeals  (Nos.  117 
and  141),  and  satisfied  their  Lordships  that  they  were  entitled  to  do  so. 
Those  appeals  have  accordingly  been  heard,  and  their  Lordships  have 
now  to  give  judgment  upon  them.  In  order  to  see  clearly  what  are  the 
questions  raised  by  them,  it  is  necessary  to  refer  shortly. to  some  of  the 
proceedings  in  the  two  actions  numbered  respectively  iu  the  Superior 
Court  693  and  1 ,213. 

In  the  latter  of  these,  which  was  brought  by  the  appellants  against 
the  Company  in  December,  1874,  in  order  to  recover  the  amount  due  on 
the  award,  the  respondent,  the  Attorney  General,  intervened  in  the 
month  of  February,  1878.  The  cause  was  heard  on  the  18th  of  April, 
1 878,  by  Mr.  Justice  Maokay  in  the  Superior  Court  against  both  the 
Company,  the  defendants,  and  the  Attorney  General  as  intervener,  and 
the  Judgment  of  that  Court  dismissed  the  intervention,  and  condemned 
the  Company  to  pay  to  the  appellants  the  amount  due  on  the  award. 
From  this  judgment  the  Company  and  the  Attorney  General  appealed 
separately.  The  Court  of  Queen's  Bench  reversed  the  judgment  of  the 
Superior  Court  against  the  Company,  and  the  appeal  of  the  appellants 
against  so  much  of  their  judgment  (No.  144)  has  already  been  disposed 
of  The  appeal  of  the  Attorney  General  was  also  allowed,  and  the  judg- 
ment of  the  Superior  Court  reversed  as  against  him,  but  on  the  ground 
that  the  intervention,  though  legally  competent,  was  unnecessary,  with- 
out costs.     Hence  the  appeal  No.  117. 

Again,  the  Superior  Court,  by  its  judgment  in  Suit  No.  693,  wherein 
the  Company  sued  to  set  aside  the  award,  dismissed  that  suit  with  costs. 
The  Company  appealed  against  that  judgment,  and  has  succeeded  both, 
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in  the  Court  of  Queen's  Bench  and  here  in  setting  it  reversed.  The  date,  „ 

r  °  °  f  '  Bourgouin 

however,  of  the  judgment  of  the  Superior  Court  was  the  30th  of  April,    & 

1877 ;  the  appeal  against  it  was  not  lodged  until  the  5th  of  October  fol- 
lowing, and  intermediately,  i.  e.,  on  the  22nd  May  in  that  year,  the 
appellants  issued  a  writ  of  execution  for  their  costs,  under  which  the 
sheriff  seized  certain  lands,  rolling  stock,  and  other  property  as  belong- 
ing to  the  Company.  On  the  17th  January,  1878,  the  Attorney  General 
filed  "  an  opposition  a  fin  de  distraire,"  by  which  he  claimed  the  whole  of 
the  property  seized  as  the  property  of  the  Queen  for  the  use  of  the  Pro- 
vince of  Quebec.  The  appellants  filed  their  contestation,  and  on  the 
SlstMay,  1878,  Mr.  Justice  Johnson  pronounced  the  judgment  of  the 
Superior  Court,  which  upheld  the  opposition  ;  declared  that  all  the 
lands  seized  were  the  property  of  Her  Majesty  for  the  use  of  the  Pro- 
vince of  Quebec  ;  that  accordingly  the  seizure  of  the  lands,  immoveables 
and  acce-sories  in  question  was  null,  void,  and  illegal,  and  granted  main 
levee  thereof  to  the  opposant,  with  cost  against  the  contestants,  the 
present  appellants.  That  judgment  was,  on  appeal,  confirmed  by  the 
Court  of  Queen's  Bench,  and  hence  the  appeal  No.  141. 

The  determination  of  both  these  appeals  mainly  depend  on  the 
effect  to  be  given  to  the  transaction  between  the  Company  and  the 
Government  of  Quebec  which  is  embodied  in  the  Notarial  Act  or  Deed 
of  the  16th  of  November,  1875,  and  in  Act  39  Vict.,  c.  2  of  the  Legisla- 
ture of  Quebec.  The  parties  to  the  Deed  are  stated  to  be  Her  Majesty 
the  Queen,  represented  by  the  Secretary  of  the  Province  of  Quebec, 
"  acting  as  well  for  and  on  behalf  of  Her  Majesty  as  for  and  on  behalf 
"  of  the  Province  of  Quebec,  party  hereto  of  the  first  part,  hereinafter 
"called 'the  Government,'  and  the  Montreal,  Ottawa,  and  Western 
'"  Eailway  Company,  described  as  a  body  politic  and  corporate,  duly 
"  incorporated  by  statutes  of  the  Province  of  Quebec  and  of  the  Domi- 
"  nion  of  Canada,  &c.,  party  hereto  of  the  second  pb,rt,  hereinafter  called 
"  '  the  Company.' '"  The  deed,  after  reciting  the  nature  of  the  enter- 
prise and  the  commencement  of  the  work,  and  that  the  Company  was 
then  unable  to  proceed  further  with  the  construction  of  the  railway  by 
reason  of  certain  bonds  not  being  negotiated  ;  and  that  the  Government 
was  willing  to  assume  and  complete  the  construction  of  the  said  railway 
upon  such  terms  and  conditions,  and  in  such  manner  and  within  such 
time  as  the  Government  might  deem  expedient,  and  for  that  purpose  to 
acquire  from  the  said  Company  all  its  rights  and  assets,  and  to  take 
upon  itself  the  legitimate  liabilities  of  the  Company,  and  to  repay  the 
disbursements  of  the  Company  in  manner  and  form  and  to  the  extent 
thereinafter  described  ;  and  that  in  consideration  thereof  the  Company 
had  agreed  to  transfer  and  convey  such  rights  and  assets  to  the  Govern- 
ment also  upon  the  conditions  thereinafter  expressed — proceed  to  state, 
in  different  clauses,  the  covenants  and  agreements  into  which  the  par- 
ties had  entered  before  the  notary.  The  material  clauses  are  the  1st, 
2nd,  4th,  7th,  8th,  and  9th. 
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Bour^oniri  ^^  ^^^  ■'**'  ^^®  Company  granted,  sold,  and  conveyed  to  the  Goveni- 

&  ment  all  its  right,  title,  and  interest  in  the  uncompleted  railway,   with 

all  lands  acquired  or  bonded  for  right  of  way,  stations,  and  other  pur- 
poses, all  bridges,  piers,  abutments,  forms,  and  other  things  expressly 
mentioned,  stating  their  intention  to  be  "  to  divest  the  Company  of  all 
"  the  property  of  tlie  said  corporation,  and  of  all  and  every  pait  and 
"  parcel  of  the  said  incomplete  railway,  and  of  everything  appertaining 
''  thereto  or  necessary  or  useful  or  acquired  for  the  construction  thereof, 
'•'  now  in  the  possession  of  the  Company,  or  to  which  it  is  entitled,  as 
"  fully  and  completely  to  all  intents  and  purposes  as  the  same  are  now 
"  held  by  the  Company,  and  to  vest  the  same  in  the  Government." 

By  the  2nd,  the  Company  transferred  to  the  Government  all  its 
right,  title,  and  interest  in  and  to  the  balance  of  the  subscription  of 
stock  in  the  said  Company  by  the  Corporation  of  the  city  of  Montreal, 
and  the  several  subscriptions  of  stock  in  the  said  Company  of  various 
other  corporations,  together  with  all  the  rights,  claims,  and  demands  of 
the  said  Company  upon  the  said  city  of  Montreal  for  the  sai'l  balance  of 
subscriptions,  and  upon  the  said  other  corporations  for  their  said  sub- 
scriptions of  stock  and  bonus. 

By  the  4th,  the  Government,  in  consideration  of  the  above  sales  and 
transfers,  agreed  to  pay  to  certain  trustees  for  the  Company,  upon  the 
confiimation  of  the  df  ed,  the  sum  of  $57,149.95  currency,  being  the 
amount  of  the  then  paid  up  capital  of  the  Company;  and  also  to  pay 
immediately  all  such  disbursements  and  liabilities  as  had  been  adjusted 
between  the  Government  anc  the  Company  ;  and  it  was  f  irther  agreed 
that  if  any  further  legitimate  liabilities  should  be  established  to  the 
satisfaction  of  the  Government  to  be  justly  and  legally  due  by  the  Com- 
pany, the  same  should  also  be  assumed  and  paid  by  the  Government. 

By  the  7th,  it  was  provided  that,  until  it  should  please  the  Govern- 
ment to  receive  pussession  of  the  property  and  premises  thereby  tran^' 
ferred,  the  Company  should  hold  and  administer  the  same  for  and  on 
behalf  of  the  Government,  and  in  such  manner  as  should  be  directed  by 
it,  and  should,  in  all  respects,  carry  out  the  instructions  of  the  Govern- 
ment in  respect  of  the  said  railway  :  and  in  respect  of  every  matter  and 
thing  connected  therewith,  until  the  transfer  and  delivery  thereof  to  the 
Government  and  its  complete  assumption  and  possession  thereof  had 
beed  perfected :  and  that,  so  soon  as  such  transfer  and  delivery  should 
have  been  so  perfected,  the  Company  should  dissolve  itself,  and  should 
cease  to  act  in  any  way,  the  Government  thereupon  indicating  some 
person  to  accept  transfers  of  the  shares  of  the  Company  held  by  the 
individual  shareholders  therein. 

By  the  8th,  the  Company  undertook  to  assist  the  Government,  in 
any  manner  that  might  be  required,  in  procuring  the  passage  of  any 
Act  by  the  Dominion  or  the  Provincial  Parliament  that  the  Government 
might  deem  expedient  to  have  passed  in  the  interest  of  the  enterprise, 
and  to  furn-sh  aid  and  assistance  in  other  matters. 
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And,  by  the  9th,  it  was  provided  that  the  deed  should  have  no  force  Bourgouln 
or  effect  after  the  termination  of  the  next  Session  of  the  Legislature  of  * 
the  Province  of  Quebec,  unless  confirmed  by  the  said  Legislature  at  the 
next  Session  thereof,  nor  until  such  confirmation  ;  but  that  it  should  be 
submitted  for  such  confirmation  to  the  next  Session  of  the  said 
Legislature,  and,  immediately  upon  such  confirmation,  should  have  full 
force  and  effect  according  to  its  terms. 

The  confirmation  required  by  this  last  clause  of  the  deed  was  given 
by  the  Act  39  Vict ,  c.  2,  which  was  passed  by  the  Legislature  of  Quebec 
on  the  24th  December,  1875.  That  Statute  not  only,  by  its  8th  Section, 
confirmed  in  the  fullest  manner  the  transfer  and  assignment  of  the  2nd 
November,  1875,  it  did  a  great  deal  more  :  it  combined  the  enterprise  of 
the  Montreal,  Ottawa,  and  Western  Eailway  Company  with  that  of  an- 
other Company  called  the  North  Shore  Railway  Company,  which  had 
made  a  similar  transfer  in  favour  of  the  Government  of  Quebec  ;  it  gave 
to  the  railway  to  be  completed  the  new  name  of  "  The  Quebec,  Mon- 
treal and  Occidental  Eailway"  ;  it  declared  that  railway  to  be  a  public 
work  belonging  to  the  province  of  Quebec,  held  to  and  for  the  public 
uses  of  the  province,  and  provided  for  the  mode  of  its  construction  ;  it 
vested  the  construction  and  management  of  that  railway  in  certain  Com- 
missioners with  ample  and  defined  powers ;  by  Section  II  it  made  the 
provisions  of  the  Quebec  Railway  Act,  1869,  so  far  as  they  were  appli- 
cable to  the  undertaking  and  not  inconsistent  with  the  provisions  of 
that  Act,  applicable  to  the  said  railway,  and  empowered  the  Commis- 
sioners, in  cases  where  proceedings  had  been  commenced  by  the  Mon- 
treal, Ottawa  and  Western  Railway  for  the  expropriation  and  acquisition 
of  lands  for  the  purposes  of  that  railway  and  ha  1  not  been  completed, 
to  continue  such  proceedings  under  the  provisions  of  the  Quebec  Rail- 
way Act,  but  with  the  consent  of  the  proprietor  of  such  lands,  or  to  dis- 
continue such  proceedings,  and  commence  proceedings  de  novo  under 
the  said  Quebec  Railway  Act,  and  by  Section  24  it  reunited  lands  which 
had  been  granted  to  the  Montreal,  Ottawa,  and  Western  Eailway  Com- 
pany, te  the  public  lands  of  the  province.  Sections  43,  44,  45,  and  46 
have  even  a  more  direct  bearing  upon  the  questions  raised  by  the  two 
appeals  now  under  consideration.  Section  43,  in  order  •' to  avoid  all 
doubts, "  enacts  that  the  Quebec,  Montreal,  and  Occidental  Railway  is 
thereby  invested  with  all  the  rights,  powers,  immunities,  franchises,  pri- 
vileges, or  assets  granted  by  the  Legislature  of  the  Province  of  Quebec 
to  the  Montreal  Northern  Colonization  Railway  Company,  and,  so  far  as 
that.  Legislature  could  do,  with  all  the  rights,  powers,  immunities,  fran- 
chises, privileges,  and  assets  granted  by  the  Parliament  of  the  Dominion 
of  Canada  to  the  Montreal,  Ottawa,  and  Western  Railway  Company. 
Section  44  takes  away  the  power  of  the  last  mentioned  Company  to 
appoint  Directors,  and  abolished  the  Directorate  contemplated  by  the 
former  Statutes.     Section  45  transfers  to  the  Commissioners  the  rights 
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Boureouin  °^  ^^^  individual  shareholders  in   the  Montreal,   Ottawa,  and  Western 
&  Railway  Company,  providing  that  their  paid-up  stock  shall  be'refunded 

to  them ;  and  Section  46  authorizes  the  Commissioners,  with  the  consent 
of  the  Lieutenant  Governor  in  Council  to  apply  to  the  Parliament  of 
Canada  for  any  legislation  which  may  be  deemed  necessary  for  the  pur- 
pose of  the  Act. 

The  combined  effect,  therefore,  of  the  deed  and  of  this  Statute,  if 
the  transaction  was  valid,  was  to  transfer  a  federal  railway,  with  all  its 
appurtenances,  and  all  the  property,  liabilities,  rights,  and  powers  of  the 
existing  Company,  to  the  Quebec  Government,  and,  through  it,  to  a 
Company  with  a  new  title  and  a  different  organization  ;  to  dissolve  the 
old  federal  Company,  and  to  substitute  for  it  one  which  was  to  be 
governed  by,  and  subject  to,  provincial  legislation. 

It  is  contended  on  the  part  of  the  appellants  that  this  transaction 
was  invalid,  and  altogether  inoperative  to  affect  the  obligations  of  the 
Company.  They  insist  that,  by  the  general  law  and  by  reason  of  the 
special  legislation  whicli  governed  it,  the  Company  was  incompetent 
thus  to  dissolve  itself,  to  abandon  its  undertaking,  and  to  transfer  that, 
and  its  own  property,  liabilities,  powers,  and  rights  to  another  body, 
without  the  sanction  of  an  Act  of  a  competent  Legislature ;  and, 
further,  that  the  Legislature  of  Quebec  was  incompetent  to  give  such 
sanction.  This  contention  appears  to  their  Lordships  to  be  well 
founded. 

That  such  a  transfer,  except  under  the  authority  of  an  Act  of  Par- 
liament, would  in  this  country  be  held  to  be  ultra  vires  of  a  Railway 
Company,  appears  from  the  judgment  of  Lord  Cairns  in  re  Gardner  v. 
London,  Dover,  and  Chatham  Railway  Company,  2  Chancery  Appeals, 
201  and  212.  That  it  is  equally  repugnant  to  the  law  of  the  Province  of 
Quebec,  so  far  as  that  is  to  be  gathered  from  the  Civil  Code,  is  shown  by 
the  369th  Article  of  that  Code.  Rut  the  strongest  ground  in  favour  of 
the  appellants'  contention  is  to  be  found  in  the  special  legislation 
'  touching  this  Railway  Company.  The  history  of  the  Company  and  of  its 
conversion  from  a  provincial  into  a  federal  Railway  Company  has  been 
stated  in  the  judgment  Hlready  delivered.  By  Section  1  of  the  Canadian 
Statute  36  Vict.,  c.  82,  which  effected  that  conversion,  the  railway  was 
declared  be  a  work  for  the  general  advantage  of  Canada.  By  the  5tli 
Section  of  the  same  Statute,  it  was  enacted  that  the  continuations  of  the 
line  thereby  authorized  should  be  deemed  to  be  railways  or  a  railway  to 
be  constructed  under  the  authority  of  a  special  Act  pa-sed  by  the  Par- 
liament of  Canada,  and  that  the  Company  should  be  deemed  to  be  a 
Company  incorporated  for  the  construction  and  working  of  such  railways 
and  railway,  according  to  the  true  latent  and  meaning  of  "  The  Railway 
Act,  1868  "  (the  Dominion  Statute).  By  the  6th  Section,  Parts  1st  and 
2ndof  "The  Railway  Act,  1868  "  (which  comprise  all  the  general  and 
material  provisions  of  that  Statute),  were  made  applicable  to  the  whole 
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line  of  the  railway,  whether  within  or  beyond  the  enterprise  originally  _ 
contemplated  ;  and  it  was  enacted  that  no  part  of  "  The  Quebec  Rail-  * 
way  Act,  1869,"  should  apply  to  the  said  railway,  or  any  part  thereof,  or 
to  the  said  Company.  And  by  the  7th  Section  it  was  provided  that  the 
two  Acts  of  the  Quebec  Legislature  (32  Vict.,  c.  35,  and  34  Vict.,  o.  28|, 
by  which  the  Company  had  been  incorporated  and  previously  governed, 
should  be  read  and  construed  and  have  effect  as  if  the  changes  of 
expression  therein  mentioned  (thb  effect  of  which  would  be  to  make 
them  speak  as  Acts  of  the  Canadian  Parliament)  had  been  made  in 
them ;  that  so  read  and  construed  and  taking  effect,  they  should  be 
deemed  to  be  special  Acts  according  to  the  true  intent  and  meaning  of 
"  The  Railway  Act,  1868,"  and  that  no  part  of  "  The  Quebec  Railway 
Act,  1869,"  should  be  incorporated  with  the  said  special  Acts,  or  either 
of  them,  or  form  part  thereof,  or  be  construed  therewith  as  forming  one 
Act. 

These  provisions,  taken  in  connection  with  and  read  by  the  light  of 
those  of  the  Imperial  Statute,  "  the  British  North  American  Act,  1867," 
which  are  contained  in  Section  91,  and  Sub-section  10  c  of  Section  92, 
establish,  to  their  Lordships'  satisfaction,  that  the  transaction  between 
the  Company  and  the  Government  of  Quebec  could  not  be  validated  to 
all  intents  and  purposes  by  an  Act  of  the  provincial  Legislature,  but 
that  an  Act  of  the  Parliament  of  Canada  was  essential  in  or  order  to 
give  it  full  force  and  effect.  This  proposition  was,  finally,  hardly  dispu- 
ted by  the  learned  Counsel  for  the  respondent,  but  they  relied  upon  the 
8th  clause  of  tjhe  deed,  and  the  46th  Section  of  the  Quebec  Act,  as 
showing  that  recourse  to  the  Parliament  of  Canada  for  its  sanction  was 
within  the  contemplation  of  the  parties,  and  contended  that,  before 
that  sanction  was  obtained,  the  transaction  was  valid  for  some  purposes, 
and  gave  certain  inchoate  rights  which  were  capable  of  being  asserted. 
In  support  of  their  argument  they  cited  The  Great  Western  Railway 
Company  v.  The  Birmingham  and  Oxford  Junction  Railway,  2  Phill. 
597,  and  what  was  said  by  Lord  Cottenham  in  that  case.  It  is  to  be 
observed,  however,  that  Lord  Cottenham,  when  ruling  that  the  contract, 
which  could  not  be  fully  carried  out  without  Parliamentary  sanction, 
was  not,  in  the  absence  of  such  sanction,  to  be  treated  as  a  nullity,  and 
that  some  of  its  provisions  might  neverteless  be  binding,  was  dealing 
with  the  rights  of  the  parties  to  the  contract  inter  se.  Here  the  public, 
and  the  creditors  of  the  Company,  in  which  category  the  appellants 
fell  since  the  questions  raised  by  these  two  appeals  must  be  considered 
as  if  the  award  were  valid,  were  no  parties  to  the  transaction,  and  could 
not  be  affected  by  it  until  it  was  fully  validated  by  an  Act  of  the  Parlia- 
ment of  Canada,  to  obtain  which  no  attempt  seems  ever  to  have  been 
made.  In  their  Lordships'  opinion,  therefore,  the  tracsaotion,  consider- 
ed as  a  whole,  was  of  no  force  or  validity  as  against  the  rights  of  the 
appellants  when  the  decisions  of  the  Canadian  Courts  upon  the  inter- 
vention and  the  opposition  were  passed. 


Ross, 
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_  j  This  being  their  Lordsliips'  conclusion  they  proceed  to  consider  how 

&  it  affects  the  two  appeals,  and  first  that  which  relates  to  the  Attorney 

General's  intervention.     Now,  if  it  be  admitted,  for  the  sake  of  argu- 
ment, though  their  1  ordships  must  not  be  taken  to  affirm  the  proposi- 
tion, that  the  Attorney  General  had   such  an  inchoate  right  under  the 
transaction  as  would  have  justified   his   intervention  had  there  been 
reason  to  suppose  that  the  expiring  Company  would  fail  to  make  a  sub- 
stantial defence  to  the  action  No.  1,213,  it  is   to  be  observed  that  that 
was  not  the  actual  state  of  things.  The  action  itself  was  not  commenced 
until  December,  1876,  and  the  defences  of  the  Company  were  filed  on 
the  30th  of  that  month.    The   transaction  between   the  Company  and 
the  Quebec  Government  was  completed,  so  far  as  it  was  completed,  in 
December,  1875.     It  is,  therefore,   obvious,   that,   in   the  first  instance, 
the  Quebec  Government  intended  to  defend  the  action,  in  the  name  of 
the  Company;  under  the  provisions  of  the  deed.    All  objections  which 
the  Company  could  take  to  the  award,  and  in  particular  the  one  which 
has  proved  fatal  to  it,  were  taken  in  their  defences.     The  interuention 
of  the  Attorney  General  was  not  until   1878,   and  the  reasons  filed  by 
him  on  the  17th  of  September  in  that  year  are  sufficient  to  show  that 
object  of  the  intervention  was  to  raise  objections  to  the  validity  of  the 
award,  founded  upon  the  attempted  transfer  of  1875,  which  could  not 
have  been  taken  in  the  name  of  the  Company.    Those  reasons,  the  con- 
festation  of  them,  and  the   other  pleadings  show  that  the  new  issues 
raised  between  the  parties  were  the  validity  of  the  transfers  as  against 
the  appellants,  the  right  of  the  Commissioners  under  the  Quebec  Act  to 
continue  or  discontinue  the  proceedings  in  the  expropriation,  the  aban- 
donment of  the  Railway,  and  its  transformation   into   a  new  railway,  to 
de  constructed  under  different  conditions.    This  intervention  was  only 
necessary  for  the  trial  of  these  fresh  and  additional  issues  ;  and  was,  as 
the  Court  of  Queen's  Bench  itself  has  found,  wholly  unnecessary  for  the 
trial  of  the  original  issues.    Upon  the  trial  of  the  action  in  the  Superior 
Court,  Mr.  Justice  Mackay  expressly  found  "  que  les  faits  allegues  dans 
"  la  dite  intervention,  savoir  le  transport  des  droits  et  actions  de  la  dite 
"  defenderesse  au  Gouvernement  de  la  dite  province  de  Quebec,  n'a  pas 
"  ete  prouve  avoir  lieu  legalement,"   a  finding  in  accordance  with  the 
conclusion  to  which  their  Lordships  have  come  touching  the  transaction 
of  1875,  and  one  which  would  justify  the  dismissal  of  the  interventioii, 
even  if  the  learned  Judge  have  taken  a  view  different  from  that  which 
he  did  take  of  the  validity  of  the  award.    The  Attorney  General  had 
failed  to  show  any  grounds  for  inflicting  upon   the  appellants  the  costs 
of  unnecessary  and   expensive  proceedings.    In  these  circumstances, 
their  Lordships  are  of  opinion  that  the  Court  of  Queen's  Bench  ought  to 
have  dismissed  the  appeal  of  the  Attorney  General,  and  to  have  afiirmed 
the  judgment  of  the  Superior  Court,  in  so  far  as  it  related  to  the  inter- 
vention, with  costs. 
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Their  Lordships  have  now  to  consider  Appeal  No.  144,  which  arises  Bnurgouiu 
out  of  the  "  opposition  a  fin  de  distraire."  That  opposition  to  the  ex-  * 
eoution  could  not  succeed  as  to  such  of  the  lands  seized  as  had  belonged 
to  the  Company,  unless  it  were  established  that  the  property  in  those 
lands  had  been  changed  by  the  attempted  transfer  of  1875.  Their  Lord- 
ships are  of  opinion  that  there  was  no  such  change  of  property.  The 
transaction,  viewed  as  a  whole,  and  as  one  single  contract,  could  not,  for 
the  reasons  above  stated,  operate  as  a  valid  transfer  of  the  lands  of  the 
Company  to  the  Government  of  Quebec.  Their  Lordships  feel  bound  to 
dissent  from  two  propositions,  on  one  of  which  the  judgment  of  Mr- 
Justice  Johnson,  and  on  the  other  of  which  the  judgment  of  Chief  Justice 
Dorion,  in  part  proceeds.  Mr.  Justice  Johnson  ruled  that  the  contest- 
ants ought,  if  they  questioned  the  validity  of  the  transaction  of  1875,  to 
have  concluded  that  it  should  be  set  aside  or  declared  null,  and  that, 
by  reason  of  their  failure  to  do  so,  they  must  be  taken  to  be  bound  by 
it.  Chief  Justice  Dorion  expressed  an  opinion  that  it  was  only  at  the 
instance  of  the  Government  of  Canada  (the  Dominion),  or  of  an  indi- 
vidual who  could  show  that  he  had  a  special  interest  distinct  from  that 
of  the  public,  that  the  transfer  could  be  set  aside.  These  reasons  are 
some  what  contradictory,  and  their  Lordships  cannot  think  that  either 
affords  a  good  ground  for  the  judgment  impeached.  If  the  transaction, 
not  having  the  sanction  of  the  Parliament  of  Canada,  were  ultra  vires 
of  the  Company  and  the  Government  and  Legislature  of  Quebec,  it  was 
of  no  legal  force  or  validity  against  the  appellants,  and  might  be  so 
treated  by  them  whether  it  were  formally  set  aside  or  not.  The  other 
ground  on  which  the  judgment  proceeds,  and  which  has  been  chiefly 
insisted  upon  here,  is  more  plausible.  It  is  that  the  Company  had 
power,  under  the  second  Sub-section  of  the  7th  Section  of  "  The  Railway 
Act,  1868,"  to  "  alienate,  sell,  and  dispose  of  its  lands  ;  "  that  the  trans- 
action of  1875,  even  if  invalid  as  a  whole,  is  severable,  and  that  the  Com 
pany  must  be  taken  to  have  sold  by  it  their  land  to  the  Government  of 
Quebec  in  the  exercise  of  that  power.  Their  Lordships  cannot  accede 
to  this  argument.  It  appears  to  them  that  the  contract  is  not  severable 
in  the  manner  suggested.  It  is  contract  whereby,  for  the  same  consider- 
ation, everything  which  it  purported  to  pass  was  intended  to  pass. 
Suppose  what  was  suggested  by  Chief  Justice  Dorion  were  really  to 
happen,  that  the  Dominion  Government  were  to  take  steps  to  set  aside 
the  transaction,  could  the  Government  of  Quebec  be  heard  to  say, 
''  True,  the  transaction  will  not  stand  as  a  ''  transfer  of  the  railway,  or  of 
"  the  rights,  powers,  liabilities,  and  duties  of  the  Company,  but  it  may 
"  enure  as  a  sale  of  the  lands  acquired  in  order  to  the  construction  of 
"  the  railway,  or  part  of  them,  in  the  exercise  of  the  power  in  question." 
Would  not  the  answer  be,  "  There  is  no  trace  of  such  a  contract,  or  of  an 
"  intention  to  make  it  ?  " 

By  the  evidence  taken  on  this  proceeding,  it  appeared  that  a  con- 
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Bourgouin  siderable  part  of  the  lands,  rolling  stock,  and  other  property  seized,  had 
*  never  belonged  to  the  Company,  but  had  been  purchased   by  the  Com- 

missioners since  1875. 

In  respect  of  that  property,  the  Attorney  General  was  entitled  to 
succeed  in  his  opposition.  He  should,  however,  have  been  held  to  have 
failed  as  to  the  lands,  <fec.,  which  had  belonged  to  the  Com|jany.  And 
in  their  Lordships'  opinion,  the  proper  order  to  be  made  was  one  which 
would  have  upheld  the  seizure  as  to  this  latter  part  of  the  property  in 
question,  whilst  it  granted  main  levee  as  to  the  rest,  leaving  each  party 
to  pay  their  own  costs.  Since  the  execution  must  now  altogether  fail 
by  reason  of  the  award  having  been  set  aside,  it  will  not  be  necessary  to 
draw  up  a  formal  order  to  the  above  effect. 

The  order  which  their  Lordships  will  humbly  recomoiend  Her  Ma- 
jesty to  make  on  the  four  consolidated  appeals  will  be  to  the  following 
effect,  viz,  to  dismiss  the  appeals  numbered  respectively  13  and  144, 
and  to  allow  those  numbered  respectively  117  and  141;  to  affirm  the 
judgment  of  the  Court  of  Queen's  Bench  (Record  180)  in  the  suit  No. 
693,  wherein  the  Company  was  plaintiff,  and  the  appellants  and  others 
were  defendants  :  to  reverse  so  much  of  the  judgment  of  the  Court  of 
Queen's  Bench  (Record  286)  in  the  action  1213,  wherein  the  appellants 
were  plaintiffs,  and  the  Company  were  defendants,  and  the  Attorney 
General  intervener  as  relates  to  the  intervention  of  the  Attorney 
General,  and  in  lieu  thereof  to  affirm  so  much  of  the  judgment  of  the 
Superior  Court  in  the  same  suit  as  relates  to  such  intervention;  with  the 
costs  of  the  appeal  to  the  Queen's  Bench ;  but  to  affirm  in  all  other  res_ 
pects  the  last-mentioned  judgment  of  the  Court  of  Queen's  Bench ;  to 
reverse  the  judgment  of  the  Court  of  Queen's  Bench  in  the  matter  of  the 
"  opposition  a  fin  de  distraire,"  and  to  declare  that  in  lieu  thereof,  an 
order  should  have  been  made  reversing  the  judgment  of  the  Superior 
Court  in  such  matter,  and  declaring  that  the  opposition  should  have 
been  allowed  as  to  so  much  only  of  the  property  seized  as  had  been  pur- 
chased by  the  Commissioners  since  1875,  and  disallowed  as  to  the  rest, 
and  that  each  party  should  bear  their  own  costs  in  both  Courts,  but  that 
by  reason  of  the  failure  of  the  execution  in  consequence  of  the  setting 
aside  of  the  award,  it  had  become  unnecessary  to  draw  up  any  such 
order. 

Their  Lordships  are  of  opinion  that,  under  the  circumstances,  no 
order  should  be  made  as  to  the  costs  of  these  consolidated  appeals. 
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PKIVY   COUNCIL,  Carter 

London,  ISth  April,  1883.  Molson. 

Coram :   Lord   Blackburn,  Sir  Barnes   Peacock,   Sir   Richard   Couch 
Sir  Arthur  Hobhouse. 

CAKTEK  V.  MOLSON". 

The  question,  which  their  Lordships  have  found  to  be  one  of  consi- 
derable difficulty,  depends  on  the  true  construction  of  the  two  codes  of 
lower  Canada,  the  Civil  Code,  more  particularly  art.  2274  and  arts.  2613 
and  2614,  and  the  Code  of  Civil  Procedure,  more  particularly  art.  766 
and  those  following  it,  and  art.  1360.  There  were  careful  and  elaborate 
provisions  for  framing  the  two  codes  in  question :  but,  notwithstanding 
all  the  precautions  taken,  there  may  be,  and  in  fact  in  the  present  case 
there  are,  doubts  as  to  what  is  the  meaning  of  the  language  employed. 
And  the  Civil  Code  of  Lower  Canada,  art.  12,  is  "  that  when  a  law  is 
"  doubtful  or  ambiguous  it  is  to  be  interpreted  so  as  to  fulfil  the  inten- 
"  tion  of  the  Legislature,  and  to  attain  the  object  for  which  it  was  passed." 
It  is  therefore  material  to  inquire  how  and  why  the  codes  were  en- 
acted, so  as  to  ascertain  what  was  the  intention  of  the  Legislature,  and 
what  the  object  for  which  they  were  enacted. 

First,  by  Statute  20  Vict.,  c.  43,  which  afterwards  became  the  second 
chapter  of  the  Consolidated  Statutes  of  Lower  Canada,  Commissioners 
were  appointed,  who  were  directed  (sees.  4,  5  and  6)  to  reduce  into  one 
Code,  to  be  called  the  Civil  Code  of  Lower  Canada,  those  provisions  of 
the  laws  of  Lower  Canada  which  relate  to  civil  matters,  and  are  of  a 
general  and  permanent  character,  whether  they  relate  to  commercial 
cases  or  others,  but  excepting  the   laws  relating  to   the   seignorial  or 
feudal  tenure,  and  to  reduce  into  another  Code,  to  be  called  the  Civil 
Code  Procedure  of  Lower  Canada,  those  provisions  which  relate  to  pro- 
cedure in  civil  matters  and  cases,  and  are  of  a  general  and  permanent 
character.    They  were  directed  to  embody  therein  such  provisions  only 
as  they  held  to  be  then  actually  in  force.     They  might  suggest  such 
amendments  as  they  thought  desirable,  but  were  to  state  them  sepa 
rately.    And  they  were  directed  to  follow,  as  far  as  might  be,  the  arran- 
gement of  the  Code  Civil  of  France.     It  was  provided  that,  as  the  com- 
missioners proceeded  with  their  work  from  time  to  time,  there  should 
be  an  opportunity  given  to  the  .Judges  to  review  their  work,  and  make 
suggestions  to  the  commissioners,  who  were  to  consider,  but  were  not 
bound  to  adopt  their  suggestions.     And  by  sect.  13  the  commissioners 
were  required  from  time  to  time  to  incorporate  with  the  proper  portions 
of  the  said  Codes  such  amendments  as  the  Governor  in  Council  thinks 
it  right  to  recommend  for  adoption  by  the  Legislature  after  considering 
the  reports  of  the  commissioners,  and  those  of  the  judges  if  any,  but 
such  amendments  shall  be  carefully  distinguished  from  the  actual  law. 
30 
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Carter  "^""^  ^^^'^  ^y  ^^°^-  14>  "  ^^&n  the  said  Cades,  or  either  of  them,  are 
Motson.  "  °°™Pleted,  with  such  amendments  as  last  mentioned,  printed  copies 
"  thereof,  and  of  the  reports  of  the  commissioners,  and  of  the  judges  if 
"  any,  shall  be  laid  before  the  Legislature,  in  order  that  such  Code  or 
•''  Codes  may  be  made  law  by  enactment  ;  and  if  it  be  found  advisable 
"  that  either  of  the  said  Codes  be  completed  and  submitted  to  the 
"  Legislature  before  the  other,  the  Civil  Code  of  Lower  Canada  shall  be 
"  the  first  so  completed  and  submitted. 

"  2.  Either  House  may  propose  any  amendments  to  either  Code 
"  but  such  amendments  shall  be  proposed  by  resolutions,  which  may  be 
"  passed  by  the  one  House  and  sent  to  the  other  for  its  occurence  and 
"  shall  be  subject  to  amendment  by  the  other,  and  be  dealt  with  as  a 
"  Bill  might  be  until  finally  agreed  to  by  both  Houses,  and  shall  then  be 
"  communicated  to  the  commissioners,  who  shall  with  all  possible  des- 
"  patch  incorporate  the  substance  of  the  amendments  so  agreed  to  with 
"  the  proper  Code,  which  may  then  be  passed  as  a  Bill  at  the  same  or 
"  any  other  session.'' 

The  Civil  Code  was  the  first  completed  and  submitted  to  the  Legis- 
lature, and  it  was  amended  by  resolutions  agreed  to  by  botli  houses,  but 
the  Legislature  did  not  quite  pursue  the  course  indicated  by  the  latter 
part  of  sect.  14,  sub-sect.  2.  By  29  Vict.,  c.  41,  sect.  2,  the  commissioners 
were  directed  to  incorporate  the  amendments  with  the  Civil  Code, 
adapting  their  form  and  language  (when  necessary)  to  those  of  the  said 
Code,  but  without  changing  their  effect,  inserting  them  in  their  proper 
places,  and  striking  out  of  the  said  Code  any  part  thereof  inconsistent 
with  the  said  amendments. 

Power  was  also  given  to  the  Grovernor  to  select  any  Acts  and  parts  < 
of  Acts  passed  during  the  last  and  present  sessions,  and  cause  them  to 
be  incorporated.  And  power  was  given  to  the  commissioners  to  make 
verbal  and  formal  amendments,  and  so  soon  as  the  said  work  of  incor- 
poration was  completed  the  amended  Code  was  to  be  submitted  to  the 
Governor,  who  may  cause  a  correct  printed  copy  thereof,  attested  by 
his  signature  and  that  of  the  Provincial  Secretary,  to  be  deposited  in  the 
oflice  of  the  clerk  of  the  Legislative  Council. 

Then  by  sect.  6.  "  The  Governor  in  Council  may  after  such  deposit 
"  of  the  roll  last  mentioned,  declare  by  proclamartion  the  day  on  and 
"  after  which  the  said  Code,  as  contained  in  the  said  roll,  shall  come 
"  into  force  and  have  effect  as  law,  by  the  designation  of '  the  Civil  Code 
"  of  Lower  Canada,'  and  upon,  from,  and  after  such  day  the  said  code 
"  shall  be  in  force  accordingly.''  The  Governor  in  Council,  by  proclama- 
tion, named  the  1st  August,  1866,  as  that  day. 

A  precisely  similar  course  was  taken  as  to  the  Code  of  Civil  Proce- 
dure of  Lower  Canada,  the  Statute  29  &  30  Vict.,  c.  25,  being  in  the 
same  words  as  those  of  29  Vict.,  c.  41,  except  that  (Code  of  Civil  Peooe- 
dure  of  Lower  Canada)  is  throughout  substituted  for  (Civil  Code  of 
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Lower  Canada.)  The  day  fixed  by  the  proclamation  for  this  Code  coming  carter 
into  force  is  the  28th  day  of  June,  1867.  & . 

So  that  there  was  a  period  of  nearly  ten  months,  during  which  the 
Civil  Code  was  in  force,  before  the  Civil  Code  of  Procedure  came  into 
force. 

It  seems  implied  in  that  part  of  the  judgment  which  states  "  that 
there  are  express  provisions  "  in  the  Code  of  Procedure  as  to  those 
matters,"  and  that  "  the  provisions  of  Sects.  12  and  18  of  the  Consoli- 
dated Statutes  and  "  Art.  2274  of  the  Civil  Code  have  thereby  been 
'■repealed  under  Sect.  1360  of  the  Code  of  Civil  Procedure,''  that  the 
majority  of  the  Court  of  Queen's  Bench  put  the  construction  on  Art. 
1360  of  the  Code  of  Civil  Procedure,  that  it  repealed  not  only  all  laws  in 
force  before  the  passing  of  either  code,  but  also  all  parts  of  the  Civil 
Code  which  touched  procedure. 

The  literal  meaning  of  the  words  "  laws  in  force  at  the  time  of  the 
"  coming  into  force  of  this  code"  includes  the  Civil  Code,  for,  as  already 
pointed  out,  the  Civil  Code  came  into  force  some  months  before  the 
Code  of  Civil  Procedure  did  ;  but  their  Lordships  are  scarcely  prepared 
to  hold  that  the  intention  and  object  of  the  Legislature  was  that  when  a 
matter  is  included  in  the  Civil  Code  which  might  without  impropriety 
have  been  included  in  the  Code  of  Procedure,  and  an  express  provision 
is  made  in  the  Code  of  Procedure  upon  that  particular  matter,  the  pro- 
visions of  the  Civil  Code  are  abrogated  as  being  laws  concerning  proce- 
dure in  force  at  the  time  when  the  Code  of  Procedure  came  into  force. 
The  two  subjects  from  their  nature  overlap,  and  in  the  Code  Civil  of 
France,  as  well  as  in  the  Canadian  Codes,  much  which  might  well  be  put 
into  the  one  code  is  placed  in  the  other.  There  seems  nothing  to  pre- 
vent laws  in  both  cod  es  relating  to  the  same  subject  from  standing  to- 
gether, unless  they  are  from  their  nature  so  inconsistent  that  the  later 
enactment  must  be  taken  to  repeal  the  earlier. 

The  20th  title  of  the  Canadian  Civil  Code,  relating  to  imprisonment 
in  civil  cases,  is  one  which  might  have  been  placed  under  the  head  of 
procedure ;  and  so  might  the  16th  title  of  the  French  Code  Civil,  en. 
titled,  "  De  la  Contrainte  par  Corps  en  Matiere  Civile,"  have  been  placed 
in  the  "  Code  de  Procedure  Civile."  But  neither  in  the  Canadian  Codes 
nor  in  the  Frence  Code  has  this  been  done. 

The  general  intention  and  object  of  the  Legislature  seems  to  have 
been  that  the  two  codes  should  stand  together,  and  be  construed  toge- 
ther, and  it  may  well  be  doubted  whether  the  majority  of  the  Queen's 
Bench  have  not  given  too  much  effect  to  the  accident  that  the  codes 
did  not  come  into  force  on  the  same  day. 

It  is  not,  however,  necessary  to  decide  this,  as,  by  a  different  chain 
of  reasoning  the  same  result  may  be  come  to. 

The  preamble  to  the  Statute  20  Vict.,  c.  43,  which  afterward 
became  the  Consolidated  Statutes,  chap.  2,  is  this  :— 
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Carter  "  Whereas  the  laws  of  Lower  Canada  in   civil  matters  are  mainly 

&  those  which  at  the  time  of  the   cession   of  the   country  to  the  British 

Crown  were  in  force  in  that  part  of  France  then  governed  by  the  custom 
of  Paris,  modified  by  provincial  statutes,  or  by  the  introduction  of  por- 
tions of  the  law  of  England  in  peculiar  oases ;  and  it  therefore  happens 
that  the  great  body  of  the  laws  in  that  division  of  the  province  exist 
only  in  a  language  which  is  not  the  mother  tongue  of  the  inhabitants 
thereof  of  British  origin,  while  other  portions  are  not  to  be  found  in  the 
mother  tongue  of  those  of  French  origin.  And  whereas  the  laws  and 
customs  in  force  in  France  at  the  period  above  mentioned  have  there 
been  altered  and  reduced  to  one  general  code,  so  that  the  old  laws  still 
in  force  in  Lower  Canada  are  no  longer  reprinted  or  commented  on  in 
France,  and  it  is  becoming  more  and  more  difficult  to  obtain  copies  of 
them,  or  of  the  commentaries  upon  them.  And  wheas  the  reasons  afore- 
said and  the  great  advantages  which  have  resulted  from  codification,  as 
well  in  France  as  in  the  State  of  Louisiana,  and  other  places,  render  it 
manifestly  expedient  to  provide  for  the  codification  of  the  civil  laws  of 
Lower  Canada." 

From  this  preamble  and  the  whole  scheme  of  the  legislation,  their 
Lordships  think  that  it  was  one  main  object  of  the  Legislature  to  make 
the  codes  as  one  may  say  self-contained.  This  object,  however,  has  been 
apparently  lost  sight  of  in  several  places,  and,  amongst  others,  in  the 
Art.  2274  of  the  Civil  Code,  which  is  in  the  following  words : — 

"  Any  debtor  imprisoned  or  held  to  bail  in  a  cause  wherein  judg- 
ment for  a  sum  of  80  dollars  or  upwards  IS  rendered,  is  obliged  to  make 
a  statement  under  oath,  and  a  declaration  of  abandonment  of  all  his 
property  for  the  benefit  of  his  creditors,  according  to  the  rules  and  sub- 
ject to  the  penalty  of  imprisonment  in  certain  cases,  provided  in  chap. 
87  of  of  the  Consolidated  Statutes  for  Lower  Canada,  and  in  the  manner 
and  form  specified  in  the  Code  of  Civil  Procedure." 

This  cannot  be  understood,  without  reading  and  construing  the 
statute  referred  to  in  order  to  see  what  rules  and  what  penalties  of  im- 
prisonment were  provided  by  the  statute,  and  then  determining  which 
of  them  were  kept  alive  by  this  Article  ;  for,  though  this  Article  does 
contain  an  express  provision  on  at  least  part  of  chap.  87,  and  so  by  Art 
2613  and  2614  of  the  Civil  Code  does  abrogate  at  least  so  much  of  chap. 
87,  yet  it  seems  impossible  to  deny  that  the  Legislature  did  intend,  at 
all  events  until  the  Code  of  Civil  Procedure  should  come  into  force,  to 
re-enact  by  reference  to  the  abrogated  statute  some  penalties,  and  apply 
them  to  the  things  specified  in  Art.  2274.  And  there  is  great  difficulty 
m  doing  this.  For  though  chap.  87,  s.  12  (1)  does,  in  certain  cases  in- 
cluded in  Art.  2274,  but  not  quite  coextensive  with  it,  require  a  debtor 
against  whom  judgment  for  80  dollars  or  upwards  has  been  rendered  to 
file  a  statement  of  his  property  and  creditors,  and  a  declaration  of  his 
willingness  to  abandon  the  property  in  his  statement  mentioned  to  his 
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.creditors,  and  by  sect.  12  (2)  does  impose  penalties  on  a  defendant  ne  carter 
glecting  to  file  such  statement,  yet  there  are  no  penalties  coextensive  * 
with  Art.  2274,  and  there  certainly  are  many  penalties  which,  by  chap. 
87,  s.  18,  are  imposed  upon  debtors  who  have  not  been  arrested,  against 
whom  a  judgment  has  gone  in  a  commercial  cause,  which  cannot  on  any 
construction  be  kept  alive  by  Art.  2274.  Those  difficulties  are  all  remo- 
ved if  Art.  2274  is  read  as  meaning  "  according  to  the  rules  and  subject 
"  to  the  penalty  provided  in  certain  cases  in  chap.  87,  until  the  Code  of 
"  Civil  Procedure  comes  into  force,  and  then  in  the  manner  and  form 
"  specified  in  the  Code  of  Civil  Procedure." 

It  is  not  to  be  denied  that  this  is  introducing  words  not  to  be  found 
in  the  enactment,  and  so  far  is  objectionable.  But  their  Lordships  think 
that  Art.  2274  of  the  Civil  Code  shows  an  intention  on  its  face  to  hand 
over  the  whole  of  its  |ubject  matter  to  be  dealt  with  by  the  provisions 
of  the  Civil  Code  of  Procedure,  or  if  that  intention  cannot  be  found  on 
its  face,  then  that  the  law  contained  in  that  enactment  is  '  doubtful  and 
ambiguous,'  and  though  not  without  some  doubt  and  difficulty,  they 
think  that  the  object  and  intention  of  the  Legislature  is  such  as  to  jus- 
tify this  construction. 

If  it  is  adopted  all  difficulty  vanishes.  The  articles  of  the  Code  of 
Civil  Procedure  do  impose  many  penalties,  but  they  do  not  impose  the 
penalty  of  imprisonment  for  a  year  on  the  person  refusing  to  perform 
that  duty  which  he  is  by  the  express  terms  of  Art.  766  bound  to  per- 
form. 

The  question  how  he  is  to  be  compelled  to  do  so  does  not  arise  on 
this  appeal.  It  is  enough  to  say  that  he  is  not  liable  to  imprisonment 
for  a  year. 

Their  Lordships  think  that  the  appeal  must  be  dismissed.  They 
will  so  humbly  advise  Her  Majesty. 

The  appellant  must  pay  the  costs  of  this  appeal. 

Appeal  dismissed, 
(s.  B.) 
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Molson. 


London,  July  4,  1885. 

Coram  :  Lord  Watson,  Sir  Barnes  Peacock,  Sik  Richard  Couch,  Sir 
Arthur  Hobhouse. 

CARTER  V.  MOLSON.— HOLMES  u.  CARTER. 

Per  Curiam.  On  the  9th  of  February  1875,  John  Thorold  Carter 
advanced  $30,000  upon  a  mortgage,  by  which  the  borrower,  Alexander 
Molson,  became  bound  to  repay  that  sum  in  six  years,  and  also  to  pay 
intrest,  half  yearly,  at  the  rate  of  7^  per  cent  per  annum  ;  and,  in  secu- 
rity for  the  due  payment  of  principal  and  interest,  mortgaged  and  hypo- 
thecated a  lot  of  ground  and  a  tenement  erected  thereon,  situated  in  St. 
James  Street,  Montreal.  Thereafter,  on  the  17th  of  April  1877,  in  con- 
sequence of  default  in  payment  of  interest,  Carter  recovered  judgment 
in  the  Court  of  Queen's  Bench  against  Molson,  founded  on  his  personal 
convenant  in  the  deed  of  mortgage,  for  $31,125  being  the  amount  .of 
principal  and  interest  due  at  1st  January  1877.  In  virtue  of  that  judg- 
ment. Carter  proceeded  to  attach,  by  writ  of  Saisie-arret,  the  rents  of 
the  mortgaged  property  in  St.  James  Street,  which  had  been  let  to  one 
Allan  Freeman,  and  also  the  divividends  which  had  accrued  or  might 
accrue  upon  148  shares  of  the  stock  of  Molsons  bank,  which  stood  in  the 
books  of  the  bank,  in  the  name  of  "Alexander  Molson,  "intrust  for 
Eliza  A.  Molson  et  al." 

The  right  of  his  creditor  to  attach  these  rents  and  dividends  was 
contested  by  Alexander  Molson,  upon  the  allegation  that  the  St.  James 
Street  property,  as  well  as  the  bank  stock,  formed  part  of  his  one-fifth 
share  of  the  residue  of  the  estate  ot  his  late  father,  John  Molson  ;  that, 
by  the  will  of  the  deceased,  his  right  to  both  was  grevi  de  substitutions, 
in  favour  of  his  wife  and  family,  and  his  usufruct  was  expressly  declared 
to  be  legs  d'aliment,  and  not  arrestable  for  his  debts.  In  the  course  of 
the  litigation  which  followed,  two  separate  petitions  were  presented  for 
leave  to  intervene,  the  one  by  Eliza  Ann  Holmes,  wife  of  the  debtor,  in 
her  own  right,  and  the  other  by  the  same  lady  as  tutrix  ad  hoc  to  their 
minor  children,  along  with  their  daughter  Elizabeth,  who  had  attained 
majority 

In  the  Superior  Court,  Mr.  Justice  Papineau,  upon  the  30th  June 
1881,  rejected  the  contestation  of  the  judgment  debtor,  with  costs,  and 
sustained  the  right  of  the  arresting  creditor,  both  as  to  rents  and  divi- 
dends .  and,  at  the  same  time,  in  both  applications  for  intervention,  the 
learned  Judge  decided,  with  costs,  against  the  petitioners.  The  Court 
of  Queen's  Bench,  upon  the  appeal  of  Alexander  Molson,  by  their  judg- 
ment rendered  on  the  24th  March  1883,  in  substance  affirmed  the  deci- 
sion of  Mr.  Justice  Papineau,  so  far  as  concerned  the  dividends,  which 
they  to  have  been  validly  arrested  in   the   hands  of  the  bank  ;  but 
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reversed  his  decision,  in  so  far  as  it  related  to  the  rents  of  the  St.  James  carter 
Street  property,  and  quashed  the  attachment  made  in  the  hands  of  * 
Allan  Freeman.  The  debtor  was  condemned  to  pay  to  the  arresting 
creditor  the  costs  of  the  contestation  with  regard  to  the  bank  dividends 
in  the  Court  below  ;  whilst  the  creditor  was  condemned  to  pay  to  his 
debtor  the  costs  of  the  contestation  in  the  Court  below  with  regard  to 
renijs,  as  well  as  the  costs  of  the  Appeal.  By  a  separate  judgment  of 
the  24th  March  1883,  the  Court  of  Queen's  Bench,  in  the  appeals  taken 
by  the  intervening  petitioners,  rejected  their  contestation,  and  con- 
firmed the  decision  of  Mr.  Justice  Papineau,  with  costs. 

Against  these  judgments  four  separate  appeals  have  been  presented 
to  Her  Majesty  in  Council.  Mr.  Carter  complains  of  the  decision  of  the 
Queen's  Bench,  in  so  far  as  it  reverses  the  judgment  of  the  Superior 
Court  and  quashes  his  arrestment  of  the  rests  of  the  St.  James  Street 
property  ;  Alexander  Molson  complains  of  decisions  of  the  Court  below 
sustaining  the  writ  of  Saisie-arret  as  regards  dividends  arising  upon  the 
148  bank  shares  ;  and  the  intervening  petitioners  complain  of  the 
decision  by  which  their  respective  contestations  have  been  rejected. 
These  appeals  have  been  consolidated,  and  heard  as  one  cause,  but  must 
now  be  separately  disposed  of,  inasmuch  as  they  do  not  depend  upon 
the  same  considerations  either  of  fact  or  law. 

To  begin  with  the  rents  of  the  St.  James  Street  property.  It  was 
argued  for  the  appellant  Carter  that  theie  has  been  no  deed  or  docu- 
ment registered  which  constitute  a  legal  act  of  substitution,  or,  in  other 
works,  discloses  the  fact  that  the  title  of  his  debtor  to  that  property  is 
herived  by  testamentary  gift  from  his  father,  the  late  John  Molson,  and 
is  therefore  aifected  by  the  conditions  and  limitations  aj^pearing  in  the 
will  of  the  deceased.  It  was  said  that,  ex /acie  of  the  register,  the  pro- 
perty is  vested  in  Alexander  Molson,  not  as  a  legatee,  but  as  a  pur- 
chaser for  value  from  the  administrators  of  his  father's  will  ;  and,  con- 
sequently, that  the  appellant,  an  onerous  creditor  who  advanced  his 
money  on  the  faith  of  the  register,  is  not  affected  by  the  latent  con. 
ditions  of  the  will.  It  was  also  maintained  for  this  appellant  that,  inas- 
much as,  by  the  deed  of  mortgage  of  February  1875,  Alexander  Molsoa 
declared  tnat  the  property  well  and  truly  belonged  to  him,  he  is  now 
estopped  from  alleging,  in  this  suit,  that  it  is  in  really  held  by  him  as 
an  integral  part  of  his  share  of  his  father's  succession. 

In  the  argument  addressed  to  their  Lordships  from  both  sides  of  the 
bar,  it  was  conceded  that  the  substitution  impo.=ed  by  the  13th  article 
of  John  Molson's  will  upon  the  share  of  Alexander  Molson,  in  favour  of 
his  widow  and  issue,  cannot  receive  effect  against  a  creditor  in  the 
position  of  the  appellant  unless  the  substitution  be  duly  registered 
(C.  C,  Sects.  938),  so  as  to  give  him  due  notice  of  the  interests  of  the 
substitutes.  Mr.  Justice  Papineau  decided  this  branch  of  the  case 
against  the  judgment  debtor,  upon  the   assumption  that  the  will  of 
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Carter        John  Molson  had  not  been  registered.    That  assumption  seems  to  have 
*  been  based  upon  a  somewhat  strict  and  technical  interpretation  of  an 

answer  made  for  Alexander  Molson  to  the  13th  interrogatory  contained 
in  the  articulation  of  facts  filed  for  the  appellant  on  the  16th  March 
1879.  There  is  ample  evidence  to  show  that  the  will  was,  in  point  of 
fact,  duly  registered  in  November  1860  ;  and  having  regard  to  the  very 
inartificial  and  ambiguous  character  of  the  interrogatory  in  question 
their  Lordships  do  not  hesitate  to  agree  with  the  Court  of  Queen's 
Bench  in  holding  that  the  registration  of  the  will  has  been  sufficiently 
established. 

In  February  1875,  when  the  appellant  lent  his  money  to  Alexander 
Molson,  there  were  already  two  deeds  on  the  register,  evidencing  the 
title  by  which  the  borrower  held  the  St.  James  Street  property.    The 
one  of  these  was  the  will  of  John  Molson  already  referred  to,  and  the 
other  was  a  deed,  dated  the  15th  June  1871,  and  registered  the  11th 
June  1872,  by  which  William  Molson,  and  the  judgment  debtor  Alex- 
ander Molson,  as  acting  executors  and  trustees  under  the  will,  sold, 
assigned,  and  transferred  that  property  to  the  said  Alexander  Molson. 
It    does  not  appear  to  their   Lordships    to   admit  of  dispute  that  all 
persons  who  transacted  with  Alexander  Moison  on  the  faith  of  his  being 
the    owner  of  the   St.   James  Street    property  were  bound  to  infonn 
themselves   of,  and  must  be  held   to  have  known,  the  tenor  of  these 
two  deeds,  because  the  deed  of  15th  June  1871  constituted  Alexander 
Molson's  immediate  and  only  title  to  the  property,  and  it  sets  forth,  in 
gremio,  that  his  authors  held  the  property  under  the  trusts  of  John ' 
Molson's  will,  and  had  transferred  it  to  Alexander  Molson  by  virtue  of  a 
power  of  sale  said  to  be  contained  in  the  will.     Accordingly,  if  it  be  the 
case  (as  the  Court  of  Queen's  Bench  have  held),  that  the  deed  of  June 
1871,  though  professing  to  give  effect  to  a  transaction  of  sale,  was  in 
reality  a  conveyance  to  Alexander  Molson  of  that  which  had  been  allot' 
ted  to  him  as  part  of  his  fifth  share  of  the  residue  of  his  father's  estate, 
and  that  the  terms  of  the  registered  deeds  were  sufficient  to  notify  that 
fact  to  the  appellant,  or  to  put  him  upon  his  inquiry  in  regard  to  it,  it 
seems  to  follow  that  he  cannot  prevail  in  this  appeal.  In  that  case,  the 
property  would  be  identified,  on  the  face   of  Alexander  Molson's  title, 
with  his  share  of  residue  under  his  father's  will  ;  and  every  person  deal- 
ing with  him  on  the  faith  of  that  title  would  either  have  the  knowledge, 
or  the  means  of  informing  himself,  that  the  property,  as  part  of  that    ^ 
share  of  residue,  was  grevi  de  substitutions,  in  favour  of  Alexander  Mol- 
son's  wife   and  children,  and  that  his  usufructuary  interest  was  not 
arrestable. 

The  evidence  adduced  in  the  Superior  Court  establishes,  beyond  all 
doubt,  that  there  never  was  any  contract,  between  Alexander  Molson 
and  the  administrator  of  his  father's  will  (of  whom  he  was  one),  for 
the  purchase  and  sale  of  the  St.  James  Street  property.    The  property 
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was,  no  doubt,  exposed  to  public  auction,  along  with  other  heritable  (barter 
subjects  forming  part  of  the  residue,  and  the  whole  subjects  so  exposed  & 
were  knocked  down  to  two  gentlemen,  other  than  Alexander  Molson, 
who  each  represented  beneficiaries  entitled  to  one-fifth  of  residue.  But 
these  gentlemen  were  merely  nominal  purchasers.  The  auction  sale 
was  not  resorted  to  for  the  purpose  of  selling  and  dividing  the  pro- 
ceeds,— the  only  purpose  for  which  a  sale  was  authorized  by  the  will, — 
but  for  the  purpose  of  ascertaining  the  value  of  the  subjects  exposed, 
in  order  to  their  partition  among  three  of  the  five  resi'iuary  legatees. 
Accordingly  these  legatees,  after  the  auction  sale,  at  which  Alexander 
Molson  was  not  a  buyer,  agreed  to  devide  the  subjects  which  had  been 
exposed,  not  according  to  the  prices  at  which  they  had  been  knocked 
down,  but  according  to  an  estimate  based  on  an  average  of  those  prices. 
Upon  that  footing,  the  St.  James  Street  property  was  allotted  to  Alex- 
ander Molson,  as  part  of  his  share  ;  and  there  appears  to  be  no  ground 
whataver  for  supposing  that  the  trustees  of  the  will  thereafter  sold  to 
him  his  allotted  portion  for  the  amount  of  the  estimation,  even  if  such 
a  sale  had  been  within  their  power,  which  it  clearly  was  not. 

The  deed  of  15th  June  1871  purports  to  be  a  conveyance  of  the  pro- 
perty in  question  to  Alexander  Molson,  in  pursuance  of  a  contract  by 
which  the  trustees  of  his  father's  will  had  sold  it  to  him  for  the  amount 
at  which  its  value  was  estimated  for  the  purpose  of  partition,  as  already 
explained.  In  point  of  fact,  the  deed  appears  to  have  been  framed  by 
the  grantors  in  flagrant  disregard  of  their  duty  as  trustees,  and  to  have 
been  a  colourable  and  not  very  creditable  device  for  giving  Alexander 
Molson  a  larger  interest  in  the  property  than  he  was  entitled  to,  and 
for  defeating  the  intentions  of  the  testator  with  respect  to  substitutions 
and  the  iusaisissahiUM  of  his  son's  usufruct.  Although  that  is  proved, 
In  the  estimation  of  their  Lordships,  to  have  been  the  true  nature  of  the 
deed  of  15th  June  1871,  it  does  not  follow  that  the  conditions  of  John 
Molson's  will  could  be  held  to  affect  the  property  in  a  question  with  any 
onerous  creditor  of  Alexander  Molson,  to  whom  the  deed  itself  gave  no 

;  notice,  and  who  had  no  knowledge  otherwise  of  its  real  character.  But 
the  deed  of  June  1871  refers  to,  and  by  reference,  incorporates  certain 
deeds  of  transfer  and  agreement  executed  by  the  executors  and  trustees 
of  the  will  of  John  Molson,  for  the  purpose  of  vesting  his  share  of  residue 
in  Alexander  Molson,  and  one  of  these  deeds,  dated  15th  June  1871^ 
appears  to  their  Lordships  to  indicate  very  plainly  that  the  St.  James 
Street  property  had  not  been  sold  for  the  purpose  of  dividing  the  price, 
but  had  been  allotted  to  Alexander  Molson  as  part  of  the  corpus  of  his 
share  of  residue.  At  all  events,  the  terms  of  that  deed,  and  its  rela- 
tive schedules,  appear  to  their  Lordships  to  be  quite  sufficient  to  notify 
to  any  person  dealing  with  Alexander  Molson,  on  the  faith  of  the  deed 
dated  15th  June  1871,  and  registered  11th  June  1872,  that  the  transac- 
tion which  it  professes  to  embody  was,  in  reality,  either  a  legal  partition 

or  an  illegal  sale. 
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Carter  -'■*'  ^^)  however,  hardly  necessary,  for  the  purposes  of  this  appeal,  to 

Mofso  determine  what  would  have  been  the  effect  of  these  indications  of  the 
true  character  of  the  so-called  deed  of  sale,  derivable  from  its  own 
terms,  upon  the  rights  of  a  creditor  of  Alexander  Molson,  who  had  no 
information,  except  that  which  he  had  obtained,  or  might  have  obtained, 
through  the  register.  The  appellant,  Mr.  Carter,  does  not  occupy  that 
position.  His  agent  in  negotiating  and  carrying  through  the  loan  trans- 
action of  9th  February  1875,  was  the  Hon.  J.  J.  C.  Abbott,  who  is  proved 
to  have  been  cognizant  of  the  whole  proceedings  in  the  distribution  of 
the  residue  of  John  Molson's  estate,  and  to  have  taken  an  active  part  in 
advising  and  completing  the  arrangements  by  which  his  fifth  share, 
including  the  St.  James  Street  property,  was  transferred  to  Alexander 
Molson.  The  appellant  is  affected  by  the  knowledge  of  the  agent  to- 
whom  he  contided  the  duty  of  attending  to  his  interests,  and  that 
knowledge  was  amply  sufficient  to  inform  its  possessor  that  the  deed 
conveying  the  St  James  Street  property  to  Alexander  Molson,  though 
professedly  a  deed  of  sale,  was  in  substance  and  reality  the  transfer  of 
an  estate  which  had  been  specifically  allotted  to  him  as  part  of  his  share 
of  residue.  In  these  circumstances,  their  Lordships  are  of  opinion  that 
the  appellant  Carter  must  be  treated  as  having  full  knowledge  that  the 
property  was  vested  in  his  debtor,  subject  to  all  the  conditions  and 
limitations  imposed  by  the  will  of  John  Molson. 

Next,  as  to  the  appeal  of  Alexander  Molson  with  regard  to  bank 
dividends.  The  writ  of  Saisie-Arret  has  only  been  sustained,  as  an 
attachment  of  the  dividends  which  may  become  payable  to  Alexander 
Molson  in  respect  of  the  148  shares  in  question.  The  sole  ground  upon 
which  these  dividends  are  said  to  be  placoJ  beyond  the  diligence  of  his 
creditors  is,  that  the  148  shares  either  are,  or  represent,  part  of  6iO 
shares  of  the  stock  of  Molson's  Bank  which  werfe  transferred  to  Alex- 
ander Molson,  as  integral  portion  of  the  fifth  share  of  residue,  settled 
upon  him  and  his  wife  and  family  by  his  father's  will.  Their  Lordships 
see  no  reason  to  differ  from  the  law  laid  down  by  C.  J.  Dorion,  to  the 
effect  that  these  dividends  would  be  protected  from  arrestment  by  the 
18th  article  of  John  Mo'son's  will,  if  it  were  proved  to  be  the  fact  that 
the  148  shares  from  part  of  the  640  originally  transferred  to  Alexander 
Molson  by  the  executors  of  the  will,  or,  were  purchased  with  the  pro- 
ceeds of  the^e  original  shares.  Accordingly  the  only  question  requiring 
to  be  decided,  in  this  appeal,  is  one  of  fact.  Their  Lordships  are  willing 
to  assume  (although  it  is  unnecessary  to  decide)  that  the  onus  of  proving 
■  that  these  148  shares  neither  are  nor  represent  any  part  of  the  residue 
of  John  Molson's  estate  lies  upon  the  arresting  creditor.  He  has  proved, 
by  clear  and  satisfactory  evidence,  that,  at  and  prior  to  the  12th  May 
1873,  Alexander  Molson  had  divested  himself  of  the  whole  of  the  640 
shares  which  had  been  transfeired  to  him,  in  1871,  by  his  father's  exe- 
cutors ;  and  that  11-5  of  the  148  shares  in  question  never  belonged  to  his 
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father's   estate,  having   been   vested  in  Alexander  Molson  before  the  „ 
residue  was  divided.    That  evidence,  in  the  opinion  of  their  Lordships,    '  & 
not  only  establishes  the  right  of  Mr.  Carter  to  attach  the  dividends  aris-     "  ^°"' 
ingupon  these   115  shares,  but  throws  upon  the  appellant,  Alexander 
Molson,  the  onus  of  showing  that  the  remaining  33  shares  were  either 
part  of  or  purchased  with  the  proceeds  of  the  640  shares,  neither  of 
which  facts  has  he  made  any  attempt  to  prove. 

Then  as  to  the  appeals  presented  by  the  intervening  petitioners. 
Both  of  these  depend  upon  precisely  the  considerations,  and  may  be 
disposed  of  as  if  they  were  one  appeal.  The  petitioners  have  not,  and 
do  not  assert  that  they  have  any  direct  or  legal  interest,  either  in  the 
rents  of  the  St.  James  Street  property,  or  in  the  dividends  on  the  148 
banli  shares,  which  accrue  and  become  payable  to  Alexander  Molson 
during  his  lifetime.  On  the  other  hand,  it  is  not  disputed  that  they 
have  material  interests,  entitling  them  to  resist  any  attachment  of  the 
corpus  of  the  property  or  of  the  shares,  at  the  instance  of  a  creditor  of 
Alexander  Molson,  which  might  have  the  effect  of  defeating  their  right 
as  substitutes,  in  the  event  of  Alexander  Molson's  death.  They  do  not, 
however,  allege  that  the  writ  of  saisie-arret  will  attach  either  the  corpus 
of  the  148  bank  shares,  or  the  dividends  accruing  upon  them,  after  the 
death  of  Alexander  Molson.  All  that  they  do  allege  is,  that  these 
shares  as  part  of  the  residue  of  his  Estate  are  subject  to  the  sub- 
stitution in  their  favour  contained  in  John  Molson's  will,  and  that 
the  dividends  payable  to  the  institute  are,  in  terms  of  that  will, 
not  arrestable.  The  only  interest  in  respect  of  which  their  right 
to  intervene  in  the  present  litigation  is  maintained,  is  the  apprehension 
that  some  points  may  be  incidentally  decided,  between  the  arresting 
creditor  and  Alexander  Molson,  which  may  prejudice  their  rights  at 
some  future  time.  It  is  not  said  that  any  judgment  in  this  suit  can 
possibly  enable  the  creditor  to  attach  the  estates  which  they  may 
eventually  take,  assuming  the  substitutions  in  their  favour  to  be  valid  ; 
nor  is  it  suggested  that  anything  decided  in  this  suit  between  the  judg- 
ment debtor  and  creditor,  with  regard  to  the  validity  of  these  substi- 
tutions would  be  binding  upon  them  as  res  judicata.  What  they  do 
plead  is  that  such  a  decision  might  afford  an  objectionable  precedent, 
if  and  when  they  require  to  assert  their  rights  judicially,  and  conse- 
quently, that  they  have  the  right  to  inteivene.  That  plea  appears  to 
their  Lordships  to  be  untenable.  Section  154  of  the  Procedure  Code, 
which  regulates  this  matter,  gives  the  right  of  intervention  to  the  parties 
who  are  "  interested  in  the  event  of  a  pending  "  suit."  The  event  of  the 
suit  can  only  refer  to  the  operative  decree  which  may  ultimately  be 
given  in  favor  of  one  or  other  of  the  parties  to  it,  and  not  to  the  views 
of  fact  or  law  which  may  influence  the  Court  in  giving  decree.  To  admit 
the  appellant's  plea  would  involve  the  admission  of  a  right  to  intervene 
on  the  part  of  every  person  who  had  an  interest  in  preventing  a  deci- 
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Carter        ^'"'^  being  given  inter  alias,  which  might  be  cited  as  an  authority  against 
*  him  in  some  other  suit.     Section  154  appears  to  have  been  framed  for 

the  very  purpose  of  limiting  the  right  of  intervention  to  those  persons 
vpho  can  show  that  a  final  judgment  may  possibly  be  obtained  in  the 
suit,  which  will  enable  the  party  who  obtains  it  to  possess  himself  of 
their  estate,  or  otherwise  to  impair  their  legal  rights. 

Their  Lordships  are  accordingly  of  opinion  that  the  judgments 
appea.ed  from  ought  to  be  affirmed,  and  they  will  humbly  advise  Her 
Majesty  to  that  effect.  There  will  be  no  order  as  to  the  costs  of  any  of 
these  appeals. 

Appeal  dismissed. 


JUDICIAL  COMMITTTEE   OF  THE  PRIVY   COUNCIL. 

delaOhe-  London,  Nov.  16,  1886. 

vrotifere 

*  Before  Loed    Fitzgerald,   Lord   Hobhouse,   Sir   Barnes   Peacock,  Sie 

Montreal.  Richard  CocrcH. 

CHEVIGNY  DE  LA  CHEVROTIEEE  v.  LA  CITfi  DE  MONTKEAL. 

The  action  from  which  this  appeal  arises  was  commenced  in  the 
Superior  Court  of  the  province  of  Quebec,  Lower  Canada.  The  deman- 
dant, who  is  also  the  appellant,  claimed  to  be  proprietor  of  about 
seven-eighths  of  that  part  of  the  city  of  Montreal  which  from  1803 
to  January  1847  had  been  a  public  market,  and  from  January  1847  to 
the  present  time  has  been  an  open  public  place  in  the  city,  known  as 
the  Place  Jacques  Cartier.  The  demandant  claimed  against  the 
respondents,  the  city  of  Montreal,  a  right  to  resume  possession  of  that 
j.iece  of  land  as  in  the  original  ownership  of  the  grantors.  His  money 
claim  against  the  city  amounted  to  130,866  dollars.  Further,  he  claimed 
that  the  original  deed  of  grant  of  29th  December  180J  should  be  brought 
in  and  declared  null  and  void.  The  claim  is  said  to  have  arisen  under 
that  deed  so  often  referred  to  in  the  course  of  the  case. 

It  was  said  to  have  been  a  purely  voluntary  gift,  but  their  Lord- 
ships think,  if  it  were  necessary  to  express  an  opinion  on  it,  it  might  be 
doubtful  whether  it  was  voluntary,  and  whether  its  true  character  was 
not  a  grant  to  the  magistrates  of  the  city  of  Montreal  for  valuable  con- 
sideration. 

The  place  in  question  was  originally  the  property  of  the  Semmary 
Monti eal,  and  the  Seminary,  being  about  to  dispose  of  it,  entered  into 
a  treaty  withe  Perinault  and  Durooher.  The  property  appears  to  have 
been  made  over  to  Perinault  and  Durocher  to  make  the  most  they  could 
of  it,  but  under  a  condition  that  they  were  to  pay  to  the  Seminary  a 
sum  of  about  3,000  guineas.  They  piooeeded  accordingly  to  divide  it  for 
building  purposes  ;  but  reserved  a  portion,  and  they  entered  into  treaty 
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with  the  concessionaires,  who  stipulated  that  there  should  be   not  only 

.  Chevieny 

the  Rue  de  la  Fabrique  (which  did  not  then  exist  as  a  street,  but  was  Ue  laChe- 

projet^e  only),  and  also  that  the  open  space  lying  between  the  Rue  de  ^'°^  ^^ 

la  Fabrique  and  the  Eue  St.  Charles  should  be  converted  into  a  public  Monttlal. 

market.    Perinault  and  Durocher,  being  unable  to  comply  with  that 

condition  without  the  aid  of  some  public  body,  applied  to  the  magistrates 

at  Montreal,  as  they  could  create  a  public  market,  and  it  was  necessary 

to  seek  their  aid,  and  out  of  this  sprang  the  grant  of  the  29th  December, 

1803. 

The  result  of  that  deed  seems  to  be,  that  it  created  a  public  right 
as  well  as  a  private  servitude, — that  is,  when  that  deed  had  been  carried 
out  by  converting  the  open  space,  which  is  now  the  subject  in  question, 
into  a  public  market  place,  with  a  right  in  the  public  to  resort  to  it  as  a 
public  market  place, — it  became  subject  to  that  public  right,  at  the 
same  time,  possibly,  being  subject  to  a  private  servitude  to  the  partie^ 
who  had  become  concessionnaires  of  the  building  plots.  Their  Lordships 
do  not  find  it  necessary  to  express  any  opinion  upon  the  general  con- 
struction, or  upon  the  effect  of  the  condition  contained  in  the  grant  of 
1803.  They  assume,  but  for  the  purposes  only  of  the  judgment  which 
is  about  to  be  delivered,  that  the  demandant's  contention  may  be  right, 
that  when  there  was  a  breach  of  that  condition,  the  donors  or  their 
representatives  would  be  entitled  to  re-enter  and  to  resume  possession 
as  of  their  former  estate. 

Several  questions  of  very  considerable  importance  and  difficulty 
have  been  raised  before  this  Committee.  One  was  suggested  by  one  of 
theu"  Lordships — whether  the  condition  was  apportionable,  and,  if  not 
apportionable,  whether  the  demandants  could  sue,  not  being  the  owners 
of  nor  interested  in  the  whole  of  the  property  which  is  the  subject- 
matter  of  the  condition.  On  that  question  also,  their  Lordships  do  not 
,  find  it  necessary,  in  their  present  judgment,  to  express  any  opinion. 

There  were  also  questions  whether  the  condition  of  re-entry  was 
void  in  its  inception,  whether  it  was  a  condition  of  re-entry  properly,  or 
was  merely  inserted  in  the  deed  of  gift  in  terrorem,  and  merely  com- 
minaioire. 

There  was  also  a  question  of  prescription  and  other  questions  in  the 
case  upon  which  their  Lordships  do  not  propose  to  express  any  opinion^ 
as  the  appeal  may  be  disposed  of  on  another  and  satisfactory  ground. 

The  magistrates  of  Montreal  having  got  possession  of  the  land  under 
that  deed  of  1803,  and  converted  it  into  a  public  market,  we  come  next 
to  the  Ordinance  of  4  Vict.,  by  which  the  magistrates  ceased  to  be  the 
managing  body  of  the  city  of  Montreal,  and  were  replaced  by  a  quasi- 
corporate  body.  That  leads  to  the  8  Vict.,  c.  59.  The  magistrates  in 
i  Montreal  had  accepted  this  deed  of  1803,  which,  whether  it  was  for 
valuable  consideration,  or  a  simple  voluntary  deed,  was  a  deed  of  grant  for 
ever.    The  words  are  "  maintenant  et  d,  toujours  " — but  subject  to  the 
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condition,  whatever  the  effect  of  it  was.  Therefore,  at  the  time  of  the 
incorporation  of  the  city,  the  magistrates  were,  as  trustees  for  the  public, 
in  ownership  of  this  land  in  perpetuity,  subject  to  the  condition,  with 
this  market  upon  it ;  and  over  this  public  market  place,  not  inhabitants 
of  the  city  alone,  but  the  public  at  large  had  acquired  considerable 
rights. 

That  being  the  position  of  affairs,  there  came  the  Canadian  statute 
of  8  Vict.,  c.  59  ;  that  statute  is  not  a  general  Act  dealing  with  all  cor- 
porations, but  with  Montreal  alone.  It  is  to  give  greater  potency  and 
effect  to  the  incorporation  of  the  city  of  Montreal  and  to  enlarge  the 
powers  of  the  corporate  body.  It  gives  them  very  extensive  powers 
over  the  city,  and  amongst  other  things  it  says,  in  the  50th  section,  that 
they  shall  have  power  of  "  changing  the  sit  e  of  any  market  or  market 
"  place  within  the  said  city,  or  to  establish  any  new  market  or  market 
"  place,  or  to  abolish  any  Inarket  or  market  place  now  in  existence,  or 
"  hereafter  to  be  in  existence  in  the  said  city,  or  to  appropriate  the  site 
"  thereof,  or  any  part  of  such  site  for  any  other  public  purpose  what- 
"  ever,  any  law,  statute,  or  usage  to  the  contrary  notwithstanding ; 
"  saving  to  any  party  aggrieved  by  any  act  of  the  said  council  respecting 
"  any  such  market  or  market  place  any  remedy  such  party  may  by  law 
"  have  against  the  corporation  of  the  said  city  for  any  damage  by  such 
"  party,  sustained  by  reason  of  such  act  "  of  the  corporation. 

Now  it  was  contended  that,  acting  under  that  statute  and  convert- 
ing this  market  place  to  another  public  purpose,  was  no  breach  of  the 
condition,  and  that  the  effect  of  the  statute  was  to  discharge  the  condi- 
tion and  leave  it  open  to  the  corporation,  acting  for  the  public  interests, 
to  appropriate  the  site  of  that  market  place  to  any  other  public  purpose, 
but  subject  to  a  claim  for  compensation  by  the  demandant  here  and  the 
parties  he  represents,  if  they  had  title,  and  had  been  injured  by  the  act 
of  the  corporation.  Now  upon  this  very  important  question  as  to  the 
effect  of  this  statute,  their  Lordships  do  not  think  that  it  is  necessary  at 
present  to  express  any  opinion. 

Proceeding  under  the  powers  that  they  had  so  obtained  in  De' 
cember,  1847,  the  first  by-law  was  made.  In  that,  the  corporation 
indicate  their  intention  to  abolish  this  market  and  apply  the  site  to  an- 
other public  purpose,  and  their  Lordships  can  have  no  doubt,  that  in 
taking  that  step,  the  corporation  were  moved  only  by  considerations  of 
public  good.  They  found  it  necessary,  probably,  to  supply  the  growing 
city  with  a  larger  market  place,  for  Montreal  in  1847  was  a  very  different 
place  from  the  Montreal  of  1803,  growing  and  extending  every  day,  and 
still  growing  and  becoming  one  of  the  most  beautiful  cities  in  the  world. 
They  very  likely  thought  that  a  larger  market  place  was  necessary,  but 
that  they  ought  to  retain  the  space  occupied  by  the  market  as  an  open 
space  for  the  public  good  and  the  pubUc  health,  and  hence  they  con- 
verted it  into  the  Place  Jacques  Cartier. 
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In  January  1 847  the  act  of  conversion  was  made  complete,  and  ^jg^jg^y 
there  was  also  a  subsequent  by-law  by  which  they  directed  that  the  new  '^^  'Sp**®' 
place  should  be  henceforward  called  the  Place  Jacques  Cartier.  <ft 

Their  Lordships  assume  also,  for  the  purposes  of  the  case,  that,  upon  Montreal, 
the  happening  of  these  events,  whatever  rights  if  any  the  demandant  or 
those  he  represents  had  under  the  condition  in  the  grant  ol  January, 
1847,  that  is,  that  they  were  then  entitled,  if  at  all  entitled,  to  put  their 
claims  in  force  and  to  institute  a  proceeding  against  the  corporation  to 
take  advantage  of  the  condition  annexed  to  the  gift  of  1803,  and  to 
resume  possession  of  this  plot  of  ground  or  to  get  compensation  for  the 
act  of  the  corporation.  But  they  did  not  do  so,  and  things  went  on  as 
before  from  1847  to  1852.  The  effect  of  the  transaction  of  January,  1847 
was,  to  convert,  by  the  act  of  the  corporation,  the  old  market  place  into 
a  public  square  which  the  citizens  of  Montreal  and  the  public  had  a 
right  to  use. 

Things  continued  in  that  condition  down  to  1 852,  when  Perrin  in- 
stituted his  action.  That  action  may  be  described  with  substantial 
accuracy  as  similar  to  the  present.  It  made  the  same  case.  The  present 
demandant  is  the  assignee  of  Perrin's  interest.  Perrin's  action  the  cor- 
poration defended.  They  put  in  exceptions  similar,  save  in  one  respect; 
to  those  now  before  their  Lordships.  It  was  allowed  to  sleep  for  some 
six  years.  The  case  was  then  set  down  for  hearing  before  the  proper 
Court  in  Canada,  and  was  dismissed,  either  for  want  of  prosecution,  or 
on  the  merits.  Perrin  never  instituted  any  other  proceeding.  He 
appears  to  have  lain  dormant  for  19  years,  and  in  1876,  for  a  nominal 
sum,  to  have  assigned  this  large  claim  over  to  the  present  demandant.  In 
all  that  interval,  the  public  had  been  using  this  public  jlace  and  it  was 
not  using  it  privately,  it  was  not  clam,  but  it  was  openly  and  as  of  right, 
without  any  interruption  by  the  parties  or  any  of  them  who  are  now 
represented  to  have  had  the  property  in  the  place.  Mr.  Fullarton  relied 
very  much  on  this  action  of  Perrin's  and  a  petition  that  came  in  from 
some  outside  parties.  Who  they  were  we  do  not  know  ;  but  it  was  a 
petition  which  was  not  acted  upon,  and  it  is  open  to  the  suggestion  that 
it  was  the  existence  of  that  petition  that  suggested  the  action  of 
Franfois  Perrin.  However,  Perrin  never  took  a  step  further,  and  it 
appears  to  their  Lordships  that  the  absence  of  any  contestation  of  the 
right  of  the  public  to  use  this  place  as  a  pubHc  highway  is  clear  evidence 
of  acquiescence  in  the  public  right,  or  rather  of  abandonment  of  the 
claim,  if  any,  that  Francois  Perrin  had. 

Their  Lordships  desire  to  point  out  that,  independently  of  the 
statutes,  there  is  evidence  of  a  long-continued  user  by  the  public  and  an 
abandonment  of  right  by  those  who  could  have  disputed  the  user  by  the 
public,  sufficient  to  sustain  at  common  law  the  public  right.  There 
seems  to  be  no  difference  between  the  law  of  Lower  Canada  and  the  law 
ofEngland  and  of  Scotland  in  that  respect.    The  public   had  enjoyed 
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Chevieny  *^®  right  from  1847  down  to  the  commencement  of  the  present  action. 

de  la  Che-  They  had  enjoyed  it  openly,  claimed  it,  not  privately,  but  adversely,  and 
&  as  of  right,  and  in  the  meantime,  there  had  not  been  a  single  step  on 

Montreal.  *^®  P^''*'  "^  ^^®  present  claimant,  or  those  from  whom  he  derives  title, 
to  dispute  that  right,  but,  on  the  contrary,  there  was  the  amplest 
evidence  of  acquiescence  in  the  public  enjoyment.  There  has  been 
made  out,  independently  of  any  statutory  provision,  an  ample  case  of 
user  on  the  one  side  and  dedication  or  abandonment  on  the  other  which 
would  constitute  the  place  in  question  a  public  place  over  which,  not 
the  citizens  of  Canada  or  Montreal  alone,  but  the  public  at  large,  had 
rights,  which  the  law  would  give  eiFect  to,  indejjendently  of  the 
provisions  of  any  statute. 

The  18  Vict.,  c.  100,  Lower  Canada,  does  not  apply  to  Montreal,  but 
deserves  attention.  Montreal  is  excepted  from  the  operation  of  that 
Act,  but  it  applies  to  every  part  of  Lower  Canada  save  Montreal  and 
some  other  excepted  places,  and  it  contains  this  provision,  that  "  every 
"  road  declared  a  public  highway  by  any  proces-verbal,  by  law  or  order 
"  of  any  giand  voyer,  warden,  commissioner  or  municipal  council  legally 
"  made  ami  in  force  when  this  Act  shall  commence  shall  be  held  to  be  a 
"  road  within  the  meaning  of  this  Act  until  it  be  otherwise  ordered  by 
•'  competent  authority."  That  was  the  Act  adverted  to  by  Chief  Justice 
Dorion.  He  intended  to  refer  to  the  23  Vict.,  c.  72,  which  applies  to 
Montreal  alone.  It  deals  with  the  property  of  Montreal.  It  deals  with 
the  powers  of  the  corporation  and  extends  them  beyond  the  Act  of  the 
8  Vict.  In  sub  section  6  of  section  10  of  that  Act  (23  Vict.,  c.  72)  there 
is  this  special  provision  : —  "  The  said  council  "  (that  is  the  corjnoil  of 
Montreal)  "  shall  also  have  power  to  cause  such  of  the  streets,  lanes, 
"  alleys,  highways,  and  public  squares  in  the  said  city,  or  any  part  or 
"  parts  thereof,  as  shall  not  have  been  heretofore  recorded  or  sufficiently 
"  described,  or  shall  have  been  opened  for  public  use  during  10  years 
"  but  not  recorded,  to  be  ascertained,  described,  and  entered  of  record 
"  in  a  book  to  be  kept  for  that  purpose  by  the  city  surveyor  of  the  said 
''  city,  and  the  same,  when  so  entered  of  record,  shall  be  public  highways 
"  or  grounds  ;  and  the  record  thereof  shall  in  all  cases  be  held  and  taken 
"  as  evidence  for  their  being  such  public  highways  and  grounds." 

Proceeding  under  this  Act,  the  corporation  did  enregister  the  Place 
Jacques  Cartier  as  a  public  place  of  the  city.  Their  Lordships  have  no 
doubt  that  the  registration  was  valid,  and  has  been  amply  proved.  If 
any  objection  had  been  taken  at  the  trial  before  the  Canadian  Judge,  it 
would  have  been  the  easiest  thing  possible  to  produce  the  original  book, 
but  a  certified  copy  of  the  entry  of  registration  was  admitted  in  its  place. 
The  Place  Jacques  Cartier  had  been  from  1 847  up  to  1865  (more 
than  10  years  before  registration)  enjoyed  by  the  public  as  a  public  way, 
and  it  was  enjoyed  as  a  public  way  more  than  10  years  after  the  regis- 
tration and  before  the  present  action  was  commenced ;    and  it  seems  to 
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their  Lordships  tliat  the  case  comes  ■within  the  express  language  of  that 

statute,  and  their  Lordships  have  no  doubt  that,  when  the  local  Legis-  de  la  Che- 

lature  passed  this  Act,  they  knew  the  state  of  things  in  the  city,  intend-  ^  °a  "^^ 

ed  to  provide  for  it,  and  did  provide  for  it  in  strong  and  emphatic  Moiti^gal. 

language,  saying,  that  when  a  street  or  road  should  have  been  opened 

for  public  use  during  10  years  and  placed  upon  the  register,  it  should  be 

a  public  highway. 

Their  Lordships  are  of  opinion  that,  even  if  the  common  law 
question  did  not  arise,  still,  there  having  been  antecedent  to  this 
'Ijegistration,  and  posterior  to  the  registration,  the  statutable  time  during 
which  the  place  should  be  used  as  a  public  street  to  give  operation  to 
the  statute,  the  statute  then  applies,  and  upon  that  registration,  the 
Place  "  Jacques  Cartier  "  became  a  public  highway.  There  is  a  distinction 
between  the  Canadian  law  and  the  law  of  this  country  as  to  public  high- 
ways. The  Canadian  law  agrees  rather  with  the  law  of  Scotland,  which 
is  founded  on  the  civil  law,  namely,  that  when  a  street  or  road  becomes 
a  public  highway,  the  soil  of  the  road  is  vested  in  the  Crown,  if  there  is 
no  other  public  trustee,  or,  if  there  is  a  corporate  body  that  fills  the 
position  of  trustee,  then  in  that  corporate  body  in  trust  for  that  public 
use.  It  was  admitted  in  the  argument  for  the  appellant  that  such  was 
the  law  of  Lower  Canada. 

Their  Lordships  being  of  that  opinion,  which  is  in  accordance  with 
the  principles  deduced  from  Guy  v.  Corporation  of  Montreal  (3  L.  N.  402), 
and  with  the  principles  on  which  the  Court  of  Queen's  Bench  for  Lower 
Canada  appears  to  have  decided  this  case,  will  therefore  humbly  advise 
Her  Majesty  that  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  which  is  also  the  judgment  of  the  Superior  Court,  should  be 
affirmed,  and  that  the  present  appeal  should  be  dismissed  with  costs. 

Lacoste,  Q.  C,  for  the  appellants. 

S.  Roy,  Q.  C,  for  the  respondent. 
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Investm't 

Associat'n  London,  December  1,  1883. 

Attorney 

General.    Before  Loed  Fitzgerald,  Sik  Barnes  Peacock,  Sir  Montague  E.  Smith 

SiE  Robert  P.  Collier,  Sir  Richard  Couch,  and  Sir  Arthur  Hob- 
house. 

THE  COLONIAL  BUILDING  &  INVESTMENT  ASSOCIATION   v.  ATTOK- 
NEY  GENEKAL. 

Per  Curiam.  This  is  an  appeal  from  a  judgment  of  the  Court  of 
Queen's  Bench  of  the  Province  of  Quebec,  reversing  a  judgment  of  the 
Superior  Court,  which  dismissed  the  petition  of  the  Attorney  General  of 
the  Province,  praying  that  it  be  declared  that  the  Appellant  Company 
had  been  illegally  incorporated,  and  that  it  be  ordered  to  be  dissolved, 
and  prohibited  from  acting  as  a  corporation. 

The  judgment  now  appealed  from  did  not  grant  the  prayer  of  the 
petition,  but  gave  other  relief,  in  the  manner  to  be  hereafter  adver- 
ted to. 

The  Colonial  Building  and  Investment  Association  was  incorporated 
by  an  Act  of  the  Parliament  of  Canada  (37  Vict.,  c.  103).  The  preamble 
states — 

That  the  persons  thereinafter  named,  '  owners  of  real  estate  in  the  city  and 
'  district  of  Montreal,  and  elsewhere  in  the  Dominion,  have  petitioned  for  an  Mt 
'  of  Incorporation,  to  establish  an  Association  to  be  called  the  Colonial  Building 
'  and  Investment  Association,  whereby  powers  may  be  conferred  on  the  said  Asso- 
'  oiation  for  the  purpose  of  buying,  leasing,  or  seUing  landed  property,  buildings, 
*  and  appurtenances  thereof ;  for  the  purchase  of  building  materials,  to  construct  an 
'  improved  class  of  villas,  homesteads,  cottages,  and  other  buildings  and  premises, 
'  and  to  sell  or  let  the  same  ;  and  for  the  purpose  of  establishing  a  building  or  subs- 
'  oription  fund,  to  which  persons  may  subscribe  or  pay  in  money  for  investment  or 
'  for  building  purposes,  and  from  which  payments  may  be  made  for  said  purposes  ; 
'  and  also  to  act  as  an  agency. ' 

Seo.  1  incorporates  the  Association. 

Sec .  2  enacts  that  the  Association  shall  have  power  to  acquire  and  hold,  by 
purchase,  lease,  or  other  legal  title,  any  real  estate  necessary  for  the  carrying  out  of 
its  undertaldngs  ;  to  construct  and  maintain  houses  or  other  bluldings ;  to  let,  sell, 
convey,  and  dispose  of  the  said  property  ;  to  acquire  and  use  or  dispose  of  every 
description  of  materials  for  building  purposes  ;  to  lend  money  on  security,  by  mort- 
gage or  real  estate,  or  on  Dominion  or  Provincial  Government  securities  ;  or  on  the 
stocks  of  chartered  banks  in  the  Dominion  ;  and  to  acquire  hold,  and  dispose  of 
public  securities,  stocks,  bonds,  or  debentures  of  any  corporate  bodies,  and  other 
deiined  securities.  That  clause  provides  that  the  Association  shall  sell  the  property 
so  acquired  within  five  years  from  the  date  of  the  purchase  thereof. 

Sec.  5  enables  the  Association  to  act  as  an  agency  and  tnist  company . 

Sec.  11  provides  that  the  chief  office  of  the  Association  shall  be  in  the  city  of 
Montreal,  and  that  branch  offices  or  agencies  may  be  established  in  London,  Eng- 
land, in  New  York,  in  the  United  States  of  Amsrica,  and  in  any  city  or  town  in 
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the  Dominion  of  Canada,  for  such  purposes  as  the  Directors  may  determine,  in  „  ,     .  , 
accordance  with  the  Act ;  and  that  bonds,  coupons,  dividends,  or  other  payments  Building <fe 
of  the  Association  may  be  made  payable  at  any  of  tlie  said  offices  or  agencies.  Investm't 

The  Secretary  of  the  Association,  the  only  witness  called  in  support  Attorney 
of  the  petition,  proved  that  the  Association  had  bought,  lands,  erected  *'^°®''^^' 
houses  on  such  lands,  and  sold  them,  and  had  also  built  houses  on  the 
lands  of  others,  and  lent  money  on  real  estate.  He  stated  that  these 
operation  had  hitherto  been  confined  to  the  province  of  Quebec,  though 
eSorts  had  been  made  to  extend  the  business  of  the  Company  to  other 
provinces,  and  to  establish  agencies  in  Glasgow  and  New  York,  which 
had  failed  in  consequence  of  the  inability  of  the  Association  to  raise 
sufiScient  capital. 

In  order  to  understand  the  question  which  ultimately  became  the 
principal  one  to  be  considered  in  this  Appeal,  viz.,  whether  the  judg- 
ment of  the  Court  of  Queen's  Bench  is  properly  founded  upon  the 
Attorney  General's  petition,  it  is  necessary  to  refer  to  the  provisions  of 
the  Code  of  Civil  Procedure  of  Lower  Canada  on  which  the  proceedings 
are  based,  the  scope  and  prayer  of  the  petition,  and  the  nature  and  form 
of  the  judgment  appealed  from. 

The  heading  of  Chapter  10,  Section  1,  of  the  Code  is,  "  Of  Corpor- 
"  ations  illegally  formed,  or  violating  or  exceeding  their  powers." 

Art.  997  is  as  follows : — 

"  In  the  following  cases, — 

"  (1).  Whenever  any  association  or  number  of  persons  acts  as  a  Corporation 
without  being  legally  incorporated  or  recognized  ; 

"(2.)  Whenever  any  Corporation,  public  body,  or  board,  violates  any  of  the 
provisions  of  the  Acts  by  which  it  is  governed,  or  becomes  liable  to  a  forfeittire  of 
its  rights,  or  does  or  omits  to  do  acts  the  doing  or  omission  of  which  amounts  to  a 
surrender  of  its  corporate  rights,  priveleges,  and  franchises,  or  exercises  any  power, 
franchise,  or  privilege  which  does  not  belong  to  it,  or  is  not  conferred  upon  it  by 
law,  it  is  the  duty  of  Her  Majesty's  Attorney  Generalfor  Lower  Canada  to  prosecute 
in  Her  Majesty's  name  such  violations  of  the  law  whenever  he  has  good  reason  to 
beheve  that  such  facts  can  be  established  by  proof  in  every  case  of  public  general 
interest,  but  he  is  not  bound  to  do  so  in  any  other  case  unless  sufficient  security  is 
given  to  indemnify  the  Government  against  aU  costs  to  be  incurred  upon  such  pro- 
ceeding ;  and  in  such  case  the  special  information  must  mention  the  names  of  the 
person  who  has  solicited  the  Attorney  General  to  take  such  legal  proceedings,  and 
of  the  person  who  has  become  security  for  costs.  " 

Art.  998  (as  amended)  reads  : — 

"The  summons  for  that  purpose  must  be  preceded  by  the  presenting  to  the 
Superior  Cotut;,  or  to  a  Judge,  of  a  special  information  containing  conclusions 
adapted  to  the  nature  of  the  contravention  and  supported  by  affidavits  to  the  satis- 
faction of  the  Court  or  Judge,  and  the  writ  of  summons  cannot  issue  upon  such  in- 
tormation  without  the  authorization  of  the  Court  or  Judge. " 

The  material  allegations  of  the  petition  filed  by  the  Attorney  Gene- 
ral are  the  following  : —  ' 
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"  That  the  '  Colonial  Building  and  Investment  Association  '  for  the  years  past 
BuUdingA  have  been  and  still  are  acting  as  a  Corporation  in  the  City  of  Montreal,  and  else- 
Investm't  -v^here,  in  the  Province  of  Quebec  exclusively,  and  as  such,  ever  since  the  date  of  its 
<t         existence  hereinafter  mentioned,  have  been  buying,  leasing,  and  selling  lauded  pro- 
Attorney   perty,  buildmg,  and  appurtenances  thereto,   constructing  villas,  homestead,  cotta- 
■ges,  and  other  buildings,  and  selliui;  and- letting  the  same,  and  have  also  been  lend- 
ing money  on  security  by  mortgage  or  hypothec  on  real  estate  in  this  province,  the 
whole  without  being  legally  incorporated  or  recognized- 

"  That  the  operations  and  business  of  the  said  Association  have  been  limited 
to  the  Province  of  Quebec,  and  being,  moreover,  of  a  merely  local  or  private  nature 
in  the  said  province,  and  having  provincial  objects  affecting  property  and  civil 
rights  in  the  said  province,  the  said  Association  could  not  lawfully  be  incorporated, 
except  by  or  under  the  authority  of  the  Legislature  of  the  Province  of  Quebec. 

"  That  the  said  Association  was  incorporated  by  the  Parliament  of  Canada,  in 
the  year  one  thousand  eight  hundred  and  seventy-four,  37th  Victoria,  chapter  103, 
and  has  ever  since  been  iu  operation  under  the  said  Act  of  Incorporation  which,  for 
reasons  above  alleged  is  null  and  void  and  of  no  effect,  the  said  Act  of  incorporation 
being  ultra  vires. 

"  Wherefore  your  petitioner  prays  that  a  writ  of  summons  upon  the  affidavit 
hereto  annexed  be  ordered  to  issue  in  due  course  of  law,  and  that  the  said  Defen- 
dants be  adjudged  and  declared  to  have  been,  and  to  be  illegally  formed  and  incor- 
porated, and  that  the  said  illegal  Association  may  be  ordered  to  be  dissolved,  and 
be  declared  dissolved,  and  finally,  that  the  Defendants  be  prohibited  from  acting  in 
future  as  such  Corporation,  the  whole  with  costs  distraits  to  the  undersigned  at- 
torneys." 

The  petition  was  verified  by  aflSdavit,  as  required  by  the  Code,  and 
thereupon  an  order  for  a  vrrit  of  summons  against  the  Company  was 
issued  by  a  judge. 

The  petition  also  alleges  that  it  was  presented  at  the  solicitation  of 
John  Fletcher,  a  shareholder  of  the  Company,  who  had  become  security 
for  costs.  It  appears  that  Fletcher  was  in  default  in  payment  of  his 
calls,  but  in  the  view  their  Lordship  take  of  the  case  any  further  refer- 
ence to  this  relator  becomes  immaterial. 

The  broad  objeciion  taken  by  the  Attorney  General  in  the  petition 
is,  that  the  Association  was  not  legally  incorporated,  the  statute  incor- 
porating it  being  ultra  vires  of  the  Parliament  of  the  Dominion. 

The  judgment  of  the  Superior  Court,  given  by  Mr.  Justice  Caron;. 
distinctly  overruled  this  objection.  Mr.  Justice  Tessier  is  the  only  Judge 
of  the  Court  of  Queen's  Bench  who  aflBrmed  it.  Chief  Justice  Dorion,  in 
a  judgment  which  received  the  concurrence  of  two  other  Judges, 
acknowledged  that  having  regard  to  the  observations  of  this  Board  in 
the  case  of  The  Citizens  Insurance  Company  of  Canada  v.  Parsons 
(L.  E.,  7  Appeal  Cases,  96)  it  could  not  be  held  th  t  the  incorporation  of 
the  Association  was  beyond  the  powers  of  the  Dominion  Parliament,  and 
illegal ;  and  the  majority  of  the  Court  gave  judgment  upon  the  assump- 
tion, as  their  Lordships  understand  the  reasons  of  the  Judges,  that  the 
Association  was  lawfully  incorporated.  The  conclusion  of  the  formal 
judgment  of  the  Court  is  as  follow  : — 
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"  The  said  Company,  Kespondents,  had  and  have  no  right  to  act  as  a  corpor-  _, 
ation  for  or  iu  respect  of  any  of  the  said  operations  of  buying,  leasing,  or  selling  of  Building  & 
landed  property,  buildings,  and  appurtenances  thereof,  or  the  purchase  of  building  'aI^op*"'}!* 
materials  to  construct  villas,  homesteads,  cottages,  c  other  buildings  and  premises,  & 

or  the  selling  or  letting  of  the  same,  or  the  establishment  of  a  building  or  subserip-  GeiS'ral^ 
tion  fund  for  investmen'".  or  buQding  purposes,  or  the  acting  as  agents  in  counection 
with  such  operations  as  the  aforesaid,  or  any  like  affairs,  or  any  matter  of  property 
or  civil  rights,  or  any  objects  of  a  purely  local  or  provincial  nature  in  any  manner  or 
way  within  the  said  Province  of  Quebec,  and  doth  prohibit  the  skid  Company  Ee- 
apondents.  from  acting  as  a  Corporation  within  the  said  Province  of  Quebec  for  any 
of  the  ends  or  the  purposes  aforesaid." 

Mr.  Justice  Monk,  in  a  short  but  clear  judgment,  dissented  from 
his  colleagues,  and  agreed  with  Mr.  Justice  Caron's  judgment. 

Their  Lordships  cannot  doubt  that  the  majority  of  the  Court  was 
right  in  refusing  to  hold  that  the  Association  was  not  lawfully  incorpor- 
ated. Although  the  observations  of  this  Board  in  the  Insurance  Com- 
pany V.  Parsons,  referred  to  by  the  Chief  Justice,  put  a  hypothetical 
case  by  way  of  illustration  only,  and  cannot  be  regarded  as  a  decision  on 
the  case  there  supposed,  their  LonJships  adhere  to  the  view  then  enter.  • 
tained  by  them  as  to  the  respective  powers  of  the  Dominion  and  Pro- 
vincial Legislatures  in  regard  to  the  incorporation  of  Companies. 

It  is  asserted  in  the  petition,  and  was  argued  in  the  Courts  below, 
and  at  this  bar,  that  inasmuch  as  the  Association  had  confined  its  ope- 
rations to  the  Province  of  Quebec,  and  its  business  had  been  of  a  local 
and  private  nature,  it  followed  thut  its  objects  were  local  and  provincial, 
and  consequently  that  its  incorporation  belonged  exclusively  to  the 
Provincial  Legislature.  But  surely  the  fact  that  the  Association  has 
hitherto  thought  fit  to  confine  the  exercise  of  its  powers  to  one  province 
cannot  affect  its  status  or  capacity  as  a  Corporation,  if  the  Act  incorpor- 
ating the  Association  was  originally  within  the  legislative  power  of  the 
Dominion  Parliament.  The  Company  was  incorporated  with  powers  to 
carry  on  its  business,  consisting  of  various  kinds,  throughout  the  Domi- 
nion. The  Parliament  of  Canada  could  alone  constitute  a  Corporation 
with  those  powers ;  and  the  fact  that  the  exercise  of  them  has  not  been 
••Go-extensive  with  the  grant  cannot  operate  to  repeal  the  Act  of  Incor- 
poration, nor  warrant  pruyed  for,  via.,  that  the  Company  be  declared  to 
be  illegally  con-tituted. 

It  is  unnecessary  to  consider  what  remedy,  if  any,  could  be  resorted 
to  if  the  incorporation  had  been  obtained  from  Papliament  with  a  frau- 
dulent object,  for  the  only  evidence  given  in  the  case  discloses  no  ground 
for  suggesting  fraud  in  obtaining  the  Act. 

Their  Lordships  therefore  think  that  the  Courts  in  Canada  were 
right  in  holding  that  it  was  not  competent  to  them  to  declare,  in  ac- 
cordance with  the  prayer  of  the  petition,  that  the  Association  was  ille- 
gally incorporated,  and  ougth  to  be  dissolved. 

There  remains  the  question,  which  was  mainly  argued  at  the  bar, 
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Colonial  whether  the  judgment  of  the  Court  of  Queen's  Bench  which  shortly 
Building  A-  stated,  declares  that  the  Association  has  no  right  to  act  as  a  Corporation 
Inveswn't  '  .  ,      -r,       •  n  ^ 

Assoolat'n  in  respect  of  its  most  important  operations  within  the  Province  of  Que" 

Attorney   l^sc,  and  prohibiting  it  from  so  acting  within  the  province,  can  be  sus 

General,     tained. 

It  was  not  disputed  by  the  Counsel  for  the  Attorney  General  that^ 
on  the  assumption  that  the  Corporation  was  duly  constituted,  the  prohi- 
bition was  too  wide,  and  embraced  some  matters  which  might  be  law 
fully  done  in  the  province,  but  it  was  urged  that  the  operations  of  the 
Company  coptravened  the  provincial  law,  at  the  least,  in  two  respects, 
viz,  in  dealing  in  land,  and  in  acting  in  contravention  of  the  Building 
Acts  of  the  province. 

It  may  be  granted  that,  by  the  law  of  Quebec,  Corporations  cannot 
acquire  or  hold  lands  without  the  consent  of  the  Crown.  This  law  was 
recognized  by  this  Board,  and  held  to  apply  to  foreign  Corporations  in 
the  case  of  the  Chaudilre  Gold  Mining  Company  v.  Desharats  (L.  E.,  5 
P.  C.  277).  It  may  also  be  assumed,  for  the  purpose  of  this  appeal,  that 
the  power  to  repeal  or  modify  this  law  falls  within.  No.  13  of  Section  92 
of  the  Britisli  North  America  Act,  viz.,  Property  and  Civil  Rights  within 
the  Province,"  and  belongs  exclusively  to  the  Provincial  Legislature  ;  so 
that  the  Dominion  Parliament  could  not  confer  powers  on  the  Company 
to  override  it.  But  the  powers  found  in  the  Act  of  Incorporation  are 
not  necessarily  inconsistent  with  the  provincial  law  of  mortmain,  which 
does  not  absolutely  prohibit  Corporations  from  acquiring  or  holding 
lands,  but  only  requires,  as  a  condition  of  their  so  doing,  that  they 
should  have  the  consent  of  the  Ciown.  If  that  consent 
be  obtained,  a  Corporation  does  not  infringe  the  provincial 
law  of  mortmain  by  acquiring  and  holding  lands.  What  the  Act 
of  Incorporation  has  done  is  to  create  a  legal  and  artificial  per- 
son with  capacity  to  carry  on  certain  kinds  of  business,  which  are  define 
within  a  defined  area,  viz,  throughout  the  Dominion.  Among  other 
things,  it  has  given  to  the  Association  power  to  deal  in  land  and  build- 
ings, but  the  capacity  so  given  only  enables  it  to  acquire  and  hold  land 
in  any  province  consistently  with  the  laws  of  that  province  relating  to 
the  acquisition  and  tenure  of  land.  If  the  Comp'any  can  so  acquire  and 
hold  it,  the  Act  of  Incorporation  gives  it  capacity  to  do  so. 

It  is  said,  however,  that  the  Company  has,  in  fact,  violated  the  law 
of  the  province  by  acquiring  and  holding  land  without  having  obtained 
the  consent  of  the  Crown.  It  may  be  so,  but  this  is  not  the  case  made 
by  the  petition.  Proceedings  founded  on  the  alleged  violation  by  a 
Corporation  of  the  mortmain  laws  would  involve  an  inquiry  opening 
questions  (some  of  which  were  touched  upon  in  the  arguments  at  the 
bar)  regarding  the  scope  and  effect  of  these  laws,  the  fact  of  the  Crown's 
consent,  the  nature  and  sufficiency  of  the  evidence  of  it;  the  consequen- 
ces of  a  violation  of  the  laws,  and  the  proper  parties  to  take  advantage 
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of  it ;  questions  which  are  certainly  not  raised  by  the  allegations  and  colonial 
conclusions  of  tliis  petition.  Building  & 

So  with  respect  to  the   objections   founded  on  the  Acts  of  the  Pro-  Assooiat'n 
vince  with  regard  to  building  societies.     Chief  Justice  Dorion  appears  to  Attorney 
be  of  opinion  that,  inasmuch   as   the   Legislature   of  the  Province  had  **®°^''*^- 
passed  Acts  relating  to   such   societies,   and   defined  and  limited  their 
operations,  the  Dominion  Parliament  was  incompetent  to  incorporate 
the  present  Association,  having  for  one   of  its  objects  the  erection  of 
buildings  throughout  the  Dominion.     Their  Lord-hips,  at  present,  fail 
to  see  how  the  existence  of  those  Provincial  Acts,  if  competently  passed 
for  local  objects,  can  interfere  with  the  power  of  the  Dominion   Parlia- 
ment to  incorporate  the  Association  in  question. 

If  the  Association  by  its  operations  has  really  infringed  the  Provin" 
cial  Building  Societies  Acts,  a  proper  remedy  may  doubtless  be  found, 
adapted  to  such  a  violation  of  the  provincial  law  ;  but,  as  their  Lord- 
ships have  just  observed,  with  reference  to  the  supposed  contravention 
of  the  mortmain  Acts,  that  is  not  the  case  made  by  the  petition. 

It  now  becomes  material  to  examine  more  closely  than  has  hitherto 
been  done  the  allegations  and  conclusions  the  petition  really  contains. 

The  first  paragraph,  after  stating  that  the  Corporation  carried  on  its 
operations  in  Quebec  exclusively,  concludes  thus  :  •'  the  whole  without 
"  being  legally  incorporated  or  recognized. " 

The  2nd  paragraph  avers  that  the  operations  of  the  Company  being 
confined  to  Quebec,  and  being  of  a  merely  local  nature,  afiecting  pro- 
perty and  civil  rights  in  the  province,  "  could  not  lawfully  be  incorpo- 
"  rated  except  by  the  authority  of  the  Legislature  of  the  province.  " 

The  3rd  paragraph  alleges  that,  for  these  reasons,  "the  Act  of  Incor- 
"  poration  is  null  and  void,  the  said  Act  of  Incorporation  being  ultra 
"  vires.  " 

The  conclusion  and  prayer  based  on  these  allegations  are,  that  the 
Association  be  declared  to  be  illegally  incorporated,  be  declared  dis. 
solved,  and  prohibited  from  acting  in  future  as  a  Corporation. 

It  seems  to  their  Lordships  it  would  be  a  violation  not  only  of  the 
ordinary  rules  of  procedure,  but  of  fair  trial,  to  decide  this  appeal  upon 
a  new  case  which,  assuming  a  lawful  incorporation,  rests  on  the  supposed 
infringement  of  the  laws  of  the  province  by  the  Company  in  conducting 
its  operations.  This  is  not  the  wrong  struck  at  by  the  petition,  but  a 
wrong-doing  raising  issues  of  a  wholly  different  character  to  those  to 
which  the  allegations  and  conclusions  of  the  petition  are  alone  directed 
and  adapted.  It  is  to  be  observed  that  the  inquiries  made  of  the  Com- 
pany's Secretary  were  a  general  nature,  and  mainly  directed  to  support 
the  allegation  in  the  petition  that  the  Company's  operations  had  been 
limited  to  the  Province  of  Quebec.  No  investigation  of  the  title  to  any 
of  the  lands  it  held,  nor  of  any  particular  transaction,  was  gone  into  a* 
the  hearing. 
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•Colonial  ^^®  998th  article  of  the  Code  of  Civil  Procedure  requires  that  the 

Balding* summons  to  be  issued  "  must  "  be  preceded  by  a  petition  to  the  Court 
Investm't  .-•,,,.  ,,  j      i  ^ 

Asscclat'n  contammg  "  conclusions  adapted  to  the  "  nature  of  the  contravention,  " 

Attorney  ^°  ^^  supported  by  an  affidavit  ;  and  provides  that  the  summons  cannot 
General,  be  issued  upon  such  information  without  the  authority  of  a  Judge.  It  is 
quite  plain  that  the  conclusions  of  this  petition  are  not  adapted  to  the 
case  now  relied  on  by  the  Attorney 'General ;  so  that  neither  the  general 
principle  regulating  procedure  nor  the  special  requirements  of  the  Code 
allow  of  its  being  set  up  on  these  proceedings. 

If  the  Company  is  really  holding  property  in  Quebec  without  having 
complied  with  the  law  of  that  province,  or  is  otherwise  violating  the 
provincial  law,  there  may  be  found  proceedings  applicable  to  such 
violation ;  though  it  is  not  for  their  Lordships  to  anticipate  them,  or  to 
indicate  their  form. 

It  should  be  observed  that  their  Lordships,  in  the  case  supposed  in 
their  judgment  in  the  appeal  of  the  Citizens  Insurance  Company,  in  re- 
gard to  corporations  created  by  the  Dominion  Parliament  with  power  to 
hold  land  being  subject  to  the  law  of  mortmain  existing  in  any  province 
in  which  they  sought  to  acquire  it,  had  not  in  view  the  special  law  of 
any  one  province,  nor  the  question  whether  the  prohibition  was  abso- 
,  lute,  or  only  in  the  absence  of  the  Crown's  consent.  The  object  was  me 
rely  to  point  out  that  a  Corporation  could  only  exercise  its  powers  sub- 
ject to  the  law  of  the  province,  whatever  it  might  be,  in  this  respect. 

It  was  argued  that  the  judgment  of  the  Court  of  Queen's  Bench 
might  be  sustained  by  the  part  of  the  prayer  which  asked  that  the  Com- 
pany "  be  prohibited  from  acting  in  future  as  a  Corporation  within  the 
"  Province  of  Quebec "  for  certain  purposes.  But  the  prohibition  is 
asked  as  consequential  upon  the  declarations  prayed  for,  and  when 
these  are  refused,  there  are  not  only  no  declarations,  but  no  allegations 
in  the  petition  to  sustain  it-  It  has  been  seen  that  the  prohibition  con- 
tained in  the  judgment  of  the  Court  of  Queen's  Bench  is  not  an  injunc- 
tion limited  to  restraining  the  Company  from  doing  specified  acts  in 
violation  of  particular  laws  of  the  province,  but  is  a  general  prohitioa 
founded  on  a  declaration  introduced  by  the  Court,  other  than  those 
prayed  for,  that  the  Company  has  no  right  to  act  as  a  Corporation  in 
dealing  with  lands  and  buildings,  and  certain  other  matters  within  the 
province.  This  declaration,  with  the  prohibition  founded  on  it,  is 
obviously  too  extensive.  A  prohibition  in  these  wide  and  sweeping 
terms  would  prohibit  the  Company  from  acquiring  or  dealing  in  lands, 
though  it  had  the  Crown's  consent,  and  could  only  be  warranted  by 
affirming  the  invalidity  of  the  Act  of  Incorporation,  which  would  be 
opposed  to  what  has  been  stated  in  the  previous  part  of  this  judgment 
to  be  their  Lordships'  view ;  or  at  le  ast  by  affirming  that  the  Company^ 
in  exercising  its  powers  in  the  province,  must  necessarily  violate  the 
provincial  law,  which  as  already  shown,  is  not  a  necessary  consequence. 
I 
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In  the  result,  their  Lordships  will  humbly  advise  Her  Majesty  to  coionj^i 
reverse  the  judgment  under  appeal,  and  to  order  that  the  judgment  of  BuildingA 
the  Superior  Court  be  aifirmed,  and  that  the  present  Appellant's  costs  Ashociat'n 
of  the  appeal  to  the  Court  of  Queen's  Bench  in  Canada  be  paid  by  the  Attorney 
present  Respondent.     The   Appellant  must  also  have  the  costs  of  the  **^°^''^'- 
appeal  to  Her  Majesty. 

Judgment  reversed. 

Henry  Mathews,  Q.  C,  W.  W.  Robertson,  Q.  C,  (of  the  Quebec  bar), 
and  McLeod  Fallarton  for  the  appellants. 

Gihhs,    Q.  C,  Girouard   Q.  C,  (of  the  Quebec  bar)  and  Tudor  Bod. 
dam  for  the  respondent. 


PRIVY  COUNCIL,   1880. 
London,  Eng.,  15th  April,  1880.  Gushing 

Coram  .-jSiE  James  W.  Colville,  L.  J.,  Sir  Barnes  Peacock,  L.  J.,  Sir  ""P"^'- 
Montague  E.  Smith,  L.  J.,  Sir  Robert  P.  Collier,  L.  J. 
GUSHING?;.  DUPUY. 

This  appeal  is  from  a  judgment  of  the  Court  of  Queen's  Bench  of 
the  Province  of  Quebec,  reversing  the  judgment  of  a  judge  of  the 
Superior  Court,  vphich  had,  been  given  in  the  appellant's  favour,  in 
certain  proceedings  in  insolvency  instituted  under  an  Act  of  Parliament 
of  the  Dominion  of  Canada,  intituled  "  An  Act  respecting  Insolvency  ' 
(38  Vict.,  c.  16). 

These  proceedings  were  commenced  by  a  petition  of  Mr.  Gushing, 
the  appellant,  to  the  Superior  Court,  praying  that  Mr.  Dupuy,  the  official 
assignee  of  the  estate  of  the  insolvent  firm  of  McLeod,  McNaughten  and 
Leveille,  might  be  ordered  to  deliver  up  certain  property  seized  by  him 
as  such  assignee,  under  a  writ  of  attachment,  on  the  ground  that  it  had 
been  sold  to  the  petitioner  by  the  insolvents  before  their  insolvency. 

An  application  to  the  Court  of  Queen's  Bench  for  leave  to  appeal 
to  Her  Majesty  in  Council  was  refused,  on  the  ground  that,  under  the 
Insolvency  Act,  its  judgment  was  final.  The  appellant  then  presented 
a  petition  to  Her  Majesty  for  special  leave  to  appeal,  which  Her  Majesty 
was  advised  by  their  Lordships  to  grant,  reserving  to  the  respondent 
power  to  raise  at  the  hearing  the  question  of  Her  jurisdiction  to  entertain 
the  appeal. 

That  question,  which  has  been  fully  argued  at  the  Bar,  raises  two 
points  ;  first,  whether  the  Court  of  Queen's  Bench  was  right  in  holding 
that  the  appeal  to  Her  Majesty  in  Council,  given  dejure  by  Art.  1178  of 
the  Code  of  Civil  Procedure,  from  final  judgments  rendered  to  appeal  by 
that  Court,  is  taken  away  by  the  Insolvency  Act ;    and,  secondly,  if  that 
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be  so,  whe:jher  the  power  of  the  Crown,  by  virtue  of  its  prerogative,  to 
admit  the  appeal  is  affected  by  that  Act. 

Tlie  128th  section  of  the  Insolvency  Act  enacts  as  follows: 

"  In  the  Province  of  Quebec  all  decisions  by  a  judge  in  chambers  in 
matters  of  insolvency  shall  be  considered  as  judgments  of  the  Superior 
Court ;  and  any  final  order  or  judgment  rendered  by  such  Judge  or 
Court  may  be  inscribed  for  revision,  or  may  be  appealed  from  by  the 
parties  aggrieved,  in  the  same  cases  and  in  the  same  manner  as  they 
might  inscribe  for  revision  or  appeal  from  a  final  judgment  of  the 
Supeiior  Court  in  ordinary  cases  under  the  laws  in  force  when  such 
decision  shall  be  rendered." 

By  the  28th  section  of  a  subsequent  Act  of  Parliament  of  Canada, 
40  Vict,  t;.  41,  it  is  enacted  that  the  128th  section  of  the  former  Act 
shall  be  amended  by  adding  thereto  the  following  words : 

"  The  judgment  of  the  Court  to  which,  under  this  section,  the  appeal 
can  be  made  shall  be  final." 

This  Court,  in  the  Province  of  Quebec,  is  the  Court  of  Queen's 
Bench. 

The  whole  question  turns  on  these  added  words,  and  in  considering 
their  effect  on  the  right  of  appeal  to  the  Crown  given  de  jure  by  the 
Code,  two  things  are  to  be  regarded  ;  (1),  the  power  of  the  Dominion 
Parliament  to  abrogate  this  right ;  and  (2),  if  it  had  the  power,  whether 
it  intended  to  exercise  it. 

The  first  of  these  questions  depends  upon  the  construction  of  the 
British  North  American  Act,  1867,  which  confers  and  distributes  legis- 
lative powers.  By  spction  9 1  pf  that  Act,  exclusive  legislative  authority 
in  certain  matters  is  conferred  upon  the  Parliament  of  Canada,  and  by 
section  92  exclusive  authority  in  certain  others  upon  the  Provincial 
Legislatures. 

Section  91  is  as  follows  : — 

"  It  shill  be  lawful  for  the  Queen,  by  and  with  the  advice  and  con 
sent  of  the  Senate  and  House  of  Commons,  to  make  laws  for  the  peace, 
order,  and  good  government  of  Canada,  in  relation  to  all  matters  not 
coming  within  the  classes  of  subjects  by  this  Act  assigned  exclusively  to 
the  Legislatures  of  the  Provinces  ;  and,  for  greater  certainly,  but  not  so 
as  to  restrict  the  generality  of  the  foregoing  terms  of  this  section,  it  is 
hereby  declared  that  (notwi'hstanding  anythinginthis  Act,  the  exclusive 
legislative  authority  of  the  PHrliament  of  Canada  extends  to  all  matters 
coming  within  the  classes  of  subjects  next  hereinafter  enumerated;  that 
is  to  say,^ 

"  21.  Bankruptcy  and  Insolvency." 

Section  92  enacts, — 

"  In  each  Province  the  Legislature  may  exclusively  make  laws  in 
relation  to  matters  coming  within  the  classes  of  subjects  next  herein- 
after enumerated  ;  that  is  to  say, — 
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"  ]3.  Property  and  civil  rights.  Cushlng 

"  14.  The  administration  of  justice  in  tlie   Province,   including  the       * 
constitution,  maintenance,  and  organization  of  provincial  Courts,  both 
of  civil  and  of  criminal  jurisdiction,   and   including  procedure  in  civil 
matters  in  those  Courts." 

It  was  contended  for  the  appellant  that  the  provision  of  the  In- 
solvency Act  interfered  with  property  and  civil  rights,  and  was  there- 
fore ultra  vires.  This  objection  was  very  faintly  urged,  but  it  was 
strongly  contended  that  the  Parliament  of  Canada  could  not  take  away 
the  right  of  appeal  to  the  Queen  from  final  judgnients  of  the  Court  of 
Queen's  Bench,  which,  it  was  said,  was  part  of  the,  procedure  in  civil 
matters  exclusively  assigned  to  the  Legislature  of  the  Province. 

The  answer  to  these,  objections  is  obvious.  It  would  be  impossible 
to  advance  a  step  in  the  construction  of  a  scheme  for  the  administration 
of  insolvent  estates  without  interfering  with  and  modifying  some  of  the 
ordinary  rights  of  property,  and  other  civil  rights,  nor  without  providing 
some  mode  of  special  procedure  for  the  vesting,  realization,  and  distri- 
bution of  the  estate,  and  the  settlement  of  the  liabilities  o^  the  insolvent. 
Procedure  must  necessarily  form  an  essential  part  of  any  law  dealing 
with  insolvency.  It  is  therefore  to  be  presumed,  indeed  it  is  a  necessary 
implication,  that  the  Imperial  statute,  in  assigning  to  the  Dominion 
Parliament  the  subjects  of  Bankruptcy  and  insolvency,  intended  to 
confer  on  it  legislative  power  to  interfere  with  property,  civil  rights,  and 
procedure  within  the  Provinces,  so  far  as  a  general  law  relating  to  those 
subjects  might  affect  them.  Their  Lordships  therefore  think  that  the 
Parliament  of  Canada  would  not  infringe  the  exclusive  powers  given  to 
the  Provincial  Legislatures,  by  .enacting  that  the  judgment  of  the  Court 
of  Queen's  Bench  in  matters  of  insolvency  should  be  final,  and  not 
subject  to  the  appeal  as  of  right  to  Her  Majesty  in  Council  allowed  by 
Art.  1178  of  the  Code  of  Civil  Procedure.  Nor,  in  their  Lordships' 
opinion,  would  such  an  enactment  infringe  the  Queen's  prerogative, 
since  it  only  provides  that  the  appeal  to  Her  Majesty  given  by  the  Code 
framed  imder  the  authority  of  the  Provincial  Legislature,  as  part  of  the 
civil  procedure  of  the  Province,  shall  not  be  applicable  to  judgments  in 
the  new  proceedings  in  insolvency  which  the  Dominion  Act  creates. 
Such  a  provision  in  no  way  trenches  on  the  Royal  prerogative. 

Then  it  was  contended  that  if  thfe  Parliament  of  Canada  had  the 
power,  it  did  not  intend  to  abolish  the  right  of  appeal  to  the  Crown.  It 
was  said  that  the  word '■  final  "  would  be  satisfied  by  holding  that  it 
prohibited  an  appeal  to  the  Supreme  Court  of  Canada,  established  by 
the  Dominion  Act  of  the  38  Vict.,  c.  11.  Their  Lordships  think  the 
eftect  of  the  word  cannot  be  so  confined.  It  is  not  reasonable  to  suppose 
that  the  Parliament  of  Canada  intended  to  prohibit  an  appeal  to  the 
Supreme  Court  of  Appeal  recently  established  by  its  own  legislation,  and 
to  allow  the  right  of  immediate  appeal  from  the  Court  of  Queen's  Bench 
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Cushing     ^°  *h®  Queen  to  remain.  Besides  the  word.  "  final  "  has  been  before  used 
*  in  Colonial  legislation  as  an  apt  word  to  exclude  in  certain  cases  appeals 

as  of  right  to  Her  Majesty.  (/See  the  Lower  Canada  Statute,  34  Geo.  3,  c. 
30.)Such  an  effect  may,  no  doubt,  be  excluded  by  the  context,  but  there 
is  none  in  the  enactment  in  question  of  limit  the  meaning  of  the  word. 
For  these  reasons  their  Lordships  think  that  the  Judges  below  were 
right  in  holding  that  they  had  no  power  to  grant  leave  to  appeal. 

The  question  of  the  power  of  the  Queen  to  admit  the  appeal,  as  an 
act  of  grace,  gives  rise  to  different  considerations.  It  is  in  their  Lordship's 
view  unnecessary  to  consider  what  powers  may  be  possessed  by  the 
Parliament  of  Canada  to  interfere  with  the  royal  prerogative,  since  the 
28th  section  of  the  Insolvency  Act  does  not  profess  to  touch  it,  and  they 
think,  upon  the  general  principle  that  the  rights  of  the  Crown  can  only 
be  taken  away  by  express  words,  that  the  power  of  the  Queen  to  allow 
this  appeal  is  not  aftected  by  that  enactment.  In  consequence,  however, 
of  the  decision  in  Cuvillier  vs.  Aylwin  (2  Knapp's  P.  C.  72)  which  has 
been  relied  on  as  an  authority  opposed  to  this  view,  it  becomes  necessary 
to  review  that  case  in  connection  with  the  subsequent  decisions  on  the 
subject. 

The  question  in  Cuvillier  vs.  Aylwin  arose  upon  the  Lower  Canada 
Colonial  Act,  34  Geo.  3,  c.  6,  which  enacted  that  the  judgment  of  the 
Court  of  Appeals  should  be  final  in  all  cases  under  the  value  of  500Z., 
and  an  application  for  special  leave  to  appeal  in  a  case  under  that  value 
was  refused  by  a  Committee  of  the  Privy  Council.  The  remarks  attribut- 
ed to  the  Master  of  the  Eolls  in  his  judgment  rejecting  the  petition  are 
directed  to  one  aspect  only  of  the  question,  viz.,  the  power  of  the  Crown 
with  the  other  branches  of  the  Legislature  to  deprive  the  subject  of  one 
of  his  rights.  No  allusion  was  made  to  the  principle  that  express  words 
are  necessary  to  take  away  the  prerogative  rights  of  the  Crown,  nor  to 
the  provision  contained  in  the  statute  itself,  that  nothing  therein 
contained  should  derogate  from  any  right  or  prerogative  of  the  Crown. 
This  case,  moreover,  if  not  expressly  overruled,  has  not  been  followed^ 
and  later  decision  are  opposed  to  it. 

In  re  Louis  Marois  (reported  in  15  Moore,  P.  C.  189),  upon  an 
application  for  leave  to  appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada,  Lord  Chelmsford,  in  giving  the  judgment  of 
this  Committee,  after  stating  that  in  Cuvillier  vs.  Aylwin  the  very  point 
was  decided  against  the  petitioner,  said  ; — 

"  If  the  question  is  to  be  concluded  by  that  decision,  the  petition 
must  be  at  once  dismissed,  but  upon  turning  to  the  report  of  the  case, 
their  Lordships  are  not  satisfied  that  the  subject  received  that  full  and 
deliberate  consideration  whiohe  the  great  importance  of  it  demanded. 
The  report  of  the  judgment  of  the  Master  of  the  Rolls  is  contained  in  a 
few  lines  ;  and  he  does  not  appear  to  have  directly  adverted  to  the 
effect  of  tha  proviso  contained  in  the  43rd  section  of  the  Act  on  the 
prerogative  of  the  Crown." 
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Leave  to  appeal  was  granted  in  that  case,  subject  to  the  risk  of  a  „    ,  .  ^ 
petition  being  presented  to  dismiss  the  appeal  as  incompetent.  Although       & 
their  Lordships,  in  granting  this  leave,  said  that  they  desired  to  intimate 
no  opinion   whether  the   decision  in    Cuvillier  vs.   Aylwin  could   be 
sustained  or  not,  it  is  obvious  that,  at  the  least,  they  regarded  it  as  being 
open  to  review. 

In  Johnston  v.  The  Minister  and  Trustees  of  St.  Andrew's  Church 
(L.  R.  3  Appeal  Cases  ]  59),  upon  an  application  for  special  leave  to 
appeal  against  a  judgment  of  the  Supreme  Court  of  Canada,  the  effect 
of  the  47th  section  of  the  Act,  establishing  that  Court,  whhich  enacted 
that  its  judgments  should  be  final  and  conclusive,  saving  any  right 
which  Her  Majesty  may  be  graciously  pleased  to  exercise  by  virtue  of 
her  royal  prerogative,  came  in  question,  and  the  Lord  Chancellor,  in 
giving  the  judgment  of  this  Committee,  said  ; — 

"  Their  Lordships  have  no  doubt  whatever  that  assuming,  as  the 
petitioners  do  assume,  that  their  power  of  appeal  as  a  matter  of  right  is 
not  continued,  still  that  Her  Majesty's  prerogative  to  allow  an  appeal,  if 
so  advised,  is  left  entirely  untouched  and  preserved  by  this  section." 

Although  leave  to  appeal  was  in  this  instance  refused,  on  the  ground 
that  the  case  was  not  a  proper  one  for  the  exercise  of  the  prerogative, 
the  opinion  cited  above  is  virtually  opposed  to  the  decision  in  Cuvillier 
vs.  Aylwin,  where,  it  is  to  be  remembered,  the  Act  >in  question  likewise 
contained  a  saving  of  the  prerogative  of  the  Crown. 

Another  case  lately  before  this  Committee  requires  consideration, 
Theberge  and  another  vs.  Landry  (L.  E.  2  Appeal  Cases,  102).  It  was 
an  application  for  special  leave  to  appeal  against  a  judgment  of  the 
Superior  Court  of  Quebec  upon  an  election  petition,  by  which  the 
applicant  had  been  unseated  for  corrupt  practices.  By  the  Quebec  Con- 
troverted Elections  Act,  1875,  the  decision  of  controverted  elections, 
which  formely  belonged  to  the  Legislative  Assembly  itself,  was  conferred 
upon  the  Superior  Court,  and  by  Section  90  of  the  Act  is  was  enacted 
that  the  judgment  of  that  Court  sitting  in  review  should  not  be  suscept- 
ible of  appeal.  It  was  held  by  this  Committee  that  there  was  no 
!  prerogative  right  in  the  Crown  to  review  the  judgment  of  the  Superior 
Court  upon  an  election  petition,  and  the  application  was  refused.  This 
decision  turned  on  the  peculiar  nature  of  the  jurisdiction  delegated  to 
the  Superior  Court,  and  not  merely  on  the  prohibitory  words  of  the 
statute.  It  was  distinctly  and  carefully  rested  on  the  ground  of  peculiarity 
of  the  subject  matter,  which  concerned  not  mere  ordinary  civil  rights, 
but  rights  and  privileges  always  regarded  as  partaining  to  the  Legislative 
Assembly,  in  complete  independence  of  the  Crown,  so  far  as  they  pro- 
perly existed ;  and  consequently  it  was  held  that,  in  transferring  the 
decision  of  these  rights  from  the  Assembly  to  the  Superior  Court,  it 
could  not  have  been  intended  that  the  determination  in  the  last  resort 
should  belong  to  the  Queen  in  Council.    But,  whilst  coming  to  this 
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Cuslilng     decision,  the  Lord  Chancellor,  in  giving  the  judgment  of  the  Committee, 
*  affirmed  the  general  principle  as  to  the  prerogative  of  the  Crown : — 

"  Their  Lordships  wish  to  state  distinctly  that  they  do  not  desire  to 
imply  any  doubt  whatever  as  to  the  general  principle,  that  the  prero- 
gative of  the  Crown  cannot  be  taken  away,  except  by  express  words ; 
and  they  would  be  prepared  to  hold,  as  often  has  been  held  before,  that 
in  any  case  where  the  prerogative  of  the  Crown  has  existed,  precise 
words  must  be  shown  to  take  away  that  prerogative."   . 

It  was  not  suggested  that  an  appeal  would  not  have  laid  to  the 
Queen  in  Council  under  the  Insolvency  Act  of  1875  ;  and  it  was  not 
until  two  years  afterwards  that  the  Amending  Act  of  1877,  which  is  said 
to  have  taken  it  away,  was  passed. 

The  learned  Counsel  for  the  appellant  drew  attention  to  the  Act  of 
the  Parliament  of  Canada,  31  Vict.,  c.  1,  which  enacts  rules  of  inter- 
pretation to  be  applied  to  all  future  legislation,  when  not  inconsistent 
with  the  intent  of  the  Act  or  the  context. 

Sub-section  33  of  section  7  of  that  Act  is  as  follows  : — 
"  No  provision  or  enactment  in  any  Act  shall  affect  in  any  manner 
or  way  whatsoever  the  rights  of  Her  Majesty,  her  heirs,  or  successors, 
unless  it  is  expressly  stated  that  Her  Majesty  shall  be  bound  thereby." 
The  Insolvent  Acts  are  to  be  construed  with  reference  to  this  pro- 
vision, which  is  substantially  an  affirmance  of  the  general  principle  of 
law  already  adverted  to. 

Applying  that  principle  to  the  enactment  in  question,  their  Lord- 
ships are  of  opinion  that,  as  it  contains  no  words  which  purport  to  dero- 
gate from  the  prerogative  of  the  Queen  to  allow,  as  an  act  of  grace, 
appeals  from  the  Court  of  Queen's  Bench  in  matters  of  insolvency.  Her 
authority  in  that  respect  is  unaffected  by  it. 

The  order  for  leave  to  appeal  granted  in  the  present  case  will  con- 
sequently stand. 

Upon  the  merits  of  the  appeal  the  following  are   the  principal 

facts: Messrs.  McLeod,  McNaughton  and  Leveille,   who  carried  on 

business  as  brewers  in  Montreal,  became  insolvent  on  the  19th  July, 
1877,  and  on  the  same  day  their  estate  and  effects,  including  the  plant, 
material  and  effects  which  are  the  subject  of  these  proceedings,  were 
seized  by  the  respondent,  as  official  assignee  under  a  writ  of  attachment 
in  insolvency.  Thereupon  the  appellant,  who  is  a  notary,  demanded 
from  the  assignee  the  delivery  of  the  above-mentioned  plant  and  effects, 
on  the  ground  that  they  had  been  sold  to  him  by  the  insolvents  on  the 
14th  March,  1877,  about  four  months  before  the  insolvency.  He  claims 
them  as  owner  under  a  contract  of  sale,  in  the  petition  which  gives  rise 
to  this  appeal. 

The  contract  on  which  the  appellant  relies  is  contained  in  a  notarial 
instrument,  by  which  the  insolvents  purport  to  bargain,  sell  and  assign 
to  the  appellant  the  plant,  material,  furniture  and  effects  (described  in 
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detail  in  the  bill  of  sale)  lying  and  being  in  and  about  their  brewery.  Pushing 
Some  of  these  effects  are  valued  in  the  bill  of  sale,  the  total  of  these       * 
values  amounting  to  $4,800 ;  others  are  not  valued.  The  consideration  is    "^"^' 
thus  stated  in  the  deed  : — 

«  The  present  bargain  and  sale  is  made  in  manner  aforesaid,  for  and 
in  consideration  of  the  sum  of  one  dollar  currency,  ca<h  in  hand,  paid  at 
the  execution  hereof,  and  for  other  good  and  valuable  consideration 
heretofore  had  and  received,  the  receipt  whereof  is  hereby  acknowledg- 
ed, whereof  quit,  and  in  further  consideration  that  the  said  purchaser 
shall  endorse  the  paper  of  the  firm  of  McLeod,  McNaughton  and  Le- 
veille,  which  he  agrees  to  do  on  demand,  for  a  sum  which,  together  with 
present  unsecured  endorsements,  shall  not  exceed  in  all  _two  thousand 
dollars." 

Authority  is  given  to  the  appellant  by  the  deed  to  take  possession 
ot  the  effects. 

On  the  same  day  a  lease  was  made  by  the  appellant  to  the  insolvents 
of  the  same  plant  and  effects  for  three  years  at  a  yearly  rent  of  $100. 

The  petition  of  the  appellant  alleges  that  he  took  possession  of  the 
effects,  but  in  fact  no  removal  or  change  of  possession  whatever  took 
place,  and  the  plant  and  effects  remained  in  the  possession  of  the  in- 
solvents, precisely  as  before,  up  to  the  time  of  their  insolvency.  All 
that  the  petitioner  in  his  evidence  states  with  regard  to  possession  is, 
that  he  went  over  the  effects,  and  verified  their  existence. 

The  general  question  was  raised,  and  much  discussed  in  the  Courts 
below,  whether  delivery  or  deplacemeni  of  the  thing  sold  was  necessary 
to  pass  the  property  in  it.  It  was  contended  that  the  Canadien  law 
which  required  deplacement  had  been  altered  in  this  respect  by  the 
Canadian  Civil  Code,  as  the  French  law  had  been  by  the  Code  Napoleon. 

Art.  1472  of  the  Canadian  Code  is  as  follows  : — 

"  Sale  is  a  contract  by  which  one  party  gives  a  thing  to  another  for 
a  price  in  money,  which  the  latter  obliges  himself  to  pay  for  it.  It  is 
perfected  by  the  consent  alone  of  the  parties,  although  the  thing  sold 
be  not  then  delivered,  subject  nevertheless  to  the  provisions  contained 
in  Article  1027." 

Art.  1025  was  also  referred  to. 

Art.  1027  is  as  follows  :— 

"  The  rules  contained  in  the  two  last  preceeding  Articles  apply  as 
well  to  third  persons  as  to  the  contracting  parties,  subject,  in  contracts 
for  the  transfer  of  immoveable  property,  to  the  special  conditions 
contained  in  the  Code  for  the  registration  of  titles  to  and  claims  upon 
such  property.  But  if  a  party  oblige  himself  successively  to  two  persons 
to  deliver  to  each  of  them  a  thing  which  is  purely  moveable  property, 
that  one  of  the  two  who  has  been  put  in  actual  possession  is  preferred, 
and  remains  owner  of  the  things,  although  his  title  be  posterior  in  date  ; 
provided,  however,  that  his  possession  be  in  good  faith." 
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Gushing 
Dupuy. 


The  question  was  debated  in  the  Courts  below  whether,  under  the 
law  established  by  these  Articles,  deplacement  or  a  change  ot  possession 
was  not  still  necessary  to  give  the  petitioner  a  title  against  the  assignee 
in  insolvency.  Their  Lordships,  however,  do  not  feel  it  necessary  to 
determine  this  question,  because,  allowing  the  appellant's  construction 
of  these  Articles  the.  fullest  extent,  and  assuming  for  the  purpose  of  the 
present  decision  that,  upon  a  genuine  contract  of  sale,  the  property  sold 
would  pass  to  the  vendee,  as  regards  not  only  the  vendor,  but  third 
persons,  without  delivery  or  deplacement,  they  agree  with  the  opinion 
of  Chief  Justice  Dorion  (in  which  Justices  Cross  and  Tessier  concurred) 
that  the  transaction  in  question  was  not  a  genuine  but  a  simulated  sale, 
and,  if  at  all  real,  was  a  contrivance  intended  to  obtain,  under  colour  of 
a  sale,  a  security  upon  the  plant  and  effects,  and  thus  to  avoid  the 
delivery  of  possession  which  is  essential  to  the  validity  of  a  pledge.  {See, 
as  to  pledge.  Arts.  1966-1970,  Canadian  Civil  Code.) 

In  examining  the  character  of  the  transaction,  it  is  in  the  first  place 
to  be  observed  that  the  alleged  sale  was  not  for  a  price  in  money,  nor  for 
anything  equivalent  to  money ;  nor  was  the  consideration  fixed  and 
certain,  but  whoUey  indeterminate,  the  amount  depending  on  future 
contingencies.  The  considerations  expressed  in  the  instrument  are,  (l) 
one  dollar,  which  of  course  is  merely  a  nominal,  and  not  a  serious  part 
of  the  consideration  ;  |2)  "  other  good  and  valuable  consideration  here- 
tofore had  and  received ;  "  the  nature  and  amount  being  both  unexpressed, 
and  (3)  what  appears  to  be  the  real  consideration,  viz,  that  the  vendee 
should  endorse  the  paper  of  the  firm,  which  he  agreed  to  do  on  demand, 
for  a  sum  which,  together  with  present  unsecured  endorsements,  should 
not  exceed  in  all  2,000  dollars.  This  agreement  of  the  appellant  to  give 
his  endorsements  by  way  of  accommodation  to  the  firm  is  obviously  a 
consideration  of  an  indeterminate  character.  Suppose  he  refused  to 
give  them,  the  remedy  would  be  an  action  for  breach  of  the  agreement, 
in  which  the  damages  would  be  uncertain.  Again,  he  does  not  bind 
himself  to  pay  the  bills  he  may  endorse,  and  the  holders  might  in  the 
first  instance  choose  to  sue  the  firm.  The  ultimate  extent  of  the  liabihty 
on  the  agreement  to  indorse  is  plainly  uncertain.  This  vague  and 
contingent  Uability  contains  none  of  the  elements  of  a  fixed  price, 
which  is  one  of  the  essential  incidents  of  the  contract  of  sale.  {See 
Pothier,  Traite  du  Contrat  de  Vente,  Part  I.,  Sec.  2,  Art.  2,  sees.  1,  2,  3.) 
But,  however  inconsistent  the  consideration  expressed  in  the  bill 
of  sale  may  be  with  the  idea  of  a  sale,  it  would  be  fit  and  sufficient  to 
support  a  contract  of  pledge  for  securing  the  appellant  against  loss 
arising  from  his  endorsements  of  the  paper  of  the  firm  ;  and  that  this, 
if  it  were  at  all  real,  was  the  nature  and  object  of  the  transaction,  is 
shown  by  other  circumstances  attending  it.  The  value  of  some  of  the 
effects  (for  what  reason  does  not  appear)  is  stated  in  the  deed,  and  this 
value  alone  amounts  to  $4,800.    The  rest  is  not  valued,   but  obviously 
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must  have  been  of  substantial  value.     It  is  scarcely  to  be  supposed  that  cushino- 
all  these  eifects  would  have  been  absolutely  sold  to  the  appellant  for  a  £,„  * 
contingent  consideration  which  could  not  exceed  $2,000. 

Then,  on  the  same  day,  the  whole  of  the  effects  are  leased  to  the 
insolvents  for  a  yearly  rent  of  $100.  As  the  Chief  Justice  points  out, 
this  rent  would  return  the  supposed  owner  of  the  plant  and  stock  1^  or 
2J  per  cent,  only  upon  their  value,  whilst  these  implements  would  come 
back  to  him  at  the  end  of  the  term  deteriorated  by  wear  and  tear.  Such 
a  rent  he  considers  to  be  illusory.  Under  colour  of  this  lease  the 
insolvents  were  able  to  retain  the  plant  and  carry  on  their  business  as 
usual. 

It  is  to  be  observed  that  a  transaction  which  presents  on  the  face 
of  the  documents  so  anomalous  a  character  has  received  no  extraneous 
support  or  explanation.  The  appellant  gave  no  evidence  of  any  ante- 
cedent consideration,  or  of  the  extent  of  his  endorsements  of  the  paper 
of  the  firm,  or  of  any  circumstances  to  explain  the  alleged  purchase. 

It  is  scarcely  necessary  for  their  Lordships  to  say  that,  supposing 
(as  they  have  assumed)  the  law  to  be  that  the  property  in  the  thing 
sold  passes  by  a  genuine  contract  of  sale  without  delivery,  even  as 
against  third  persons,  yet  the  circumstance  of  there  being  no  change  of 
possession  must  still  be  one  of  the  material  facts  to  be  regarded  in  de. 
termining  the  question  whether  any  particular  sale  is  real  or  simulated. 

In  the  present  case  their  Lordships,  for  the  reasons  they  have 
stated,  agree  with  the  majority  of  the  Judges  of  the  Court  of  Queen's 
Bench  in  their  conclusion  that,  whatever  may  be  the  real  nature  of  the 
transaction  in  question,  it  has  not  the  indicia  of  a  honajide  sale. 

They  will,  therefore,  humbly  advise  Her  Majesty  to  affirm  the  judg" 
meat  appealed  from,  and  with  costs. 

Judgment  of  Court  of  Q.  B.  confirmed, 
(s.  B.l 
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DoWe  PEIVY  COUKCIL,  1882. 

the^mena-  Montreal,  21st  January,  1882. 

gement  of 
the  tern-   Coram,  Lord  Blackburn,  Lord  Watson,  Sir  Barnes  Peacock,  Sir  Monta- 

fundof  GUE  Smith,  Sir  Robert  P.  Collier.  Sir  Richard  Couch,  and 

by^terlan  S'"  Arthur  Hobhouse. 

Churcti  of 

Canada  in  THE  liEV.  fiOBEET  DOBIE  v.  BOARD  FOR  THh;  MANAGEMENT  OF  THE 
"w^Sf  the"         TEMPORALITIES  FUND  OF  THE  Pl^ESBYTERIAN  CHURCH  OF 

SMtted°^  CA  NADA  IN  CONNECTION  WITH  THE  CHURCH 

OF  SCOTLAND,  et  al. 

The  first  question  raised  in  this  appeal  is,  whether  the  Legislature 
of  the  Province  of  Quebee  had  power,  in  the  year  1 875,  to  modify  or 
repeal  the  enactments  of  a  statute  passed  by  the  Parliament  of  the  Pro- 
vince of  Canada  in  the  year  1858  (,22  Vict.,  cap.  66),  intituled  "  An  Act 
"  to  incorporate  the  Board  for  the  Management  of  the  temporalities 
"  Fund  of  the  Presbyterian  Church  of  Canada  in  connection  with  the 
"  Church  of  Scotland." 

The  fund  subject  to  the  administration  of  the  Board  constituted  by 
the  Act  of  1 858  consisted  of  a  capital  sum  of  £127,448  5s.  sterling,  which 
"was  paid  by  the  Government  of  Canada  under  the  following  circum- 
stances :  The  ministers  of  the  Presbyterian  Church  of  Canada  in  con- 
nection with  the  Church  of  Scotland  were  entitled,  by  virtue  of  certain 
Imperial  statutes,  to  an  endowment  or  annual  subsidy  out  of  the  reve- 
nues derived  from  colonial  lands,  termed  clergy  reserves,  and  from 
moneys  obtained  by  the  sale  of  portions  of  those  lands,  supplemented, 
when  necessary,  from  the  Exchequer  of  Great  Britain.  But  this  com- 
nectionbetwen  the  Presbyterian  Church  and  the  State  was  at  length  dis- 
solved. In  1853,an  Act  was  passed  by  the  British  Parliament  (16Vict.,  cap. 
21),  authorizing  the  Legislature  of  the  Province  of  Canada  to  dispose 
of  the  clergy  reserves,  and  investments  arising  from  sales  thereof,  but 
reserving  to  the  clergy  the  annual  stipends  then  enjoyed  by  them,  and 
that  during  the  j)eriod  of  their  natural  lives  or  incumbencies.  In  1855, 
the  Legislature  of  Canada,  in  exercise  of  the  power  thus  conferred 
enacted  that  all  union  betwen  Church  and  State  should  cease,  and  that 
those  ministers  who  were  admitted  to  office  after  the  9th  May,  1853, 
being  the  date  of  the  Act,  16  Vict.,  cap.  21,  should  receive  no  allow- 
ance from  the  Government.  It  was,  however,  provided  that  the  rights 
of  ministers  entitled,  at  that  date,  to  participate  in  the  State  subsidy, 
should  be  reserved  entire,  power  being  given  to  the  Governor-General- 
in-Council  to  commute  the  annual  stipend  payable  to  each  individual 
so  entitled  for  the  capital  value  of  each  stipend,  calculated  at  six  per 
cent,  on  the  probable  life  of  the  annuitant. 

All  the  ministers   interested   consented   to   accept  the  statutory 
terms  of  commutation,   and  agreed  to   bring   the  amounts  severally 
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payable  to  them  into  one  common  fund,  to  be  settled  for  behoof  of  the     ^^^j 
Presbyterian  Church  of  Canada  in  connection  with  the  Church  of  Scot-        &'* 
land.    In  accordance   with   resolutions    unanimously  adopted  by  the  thl^maM- 
Church  in  Synod  assembled  on  the  llth  January,  1855,  they  fnrther  \*S\°^5 
agreed  that  the  interest  of  the  fund  should  be  devoted,  in  the  first  ins-  Porailties 
tance,  to  the  payment  of  an  annual  stipend  of  £112  10s.,  to  such  com-  the^Pres- 
mutor,  and  that  the  claim  next  in  order  of  preference  should  be  that Cwi^chpf 
of  ministers  then  on  the  roll,  who  had  been  admitted  since  the  9th  conaertl'S 
May,  1853.     The  arrangement  thus  effected  was  carried  out  by  eight  J^'**^  *^6 
Commissioners  duly  appointed  for  that  purpose,  of  whom  three  were  Sc  "uand° 
ministers  and  fivo  were  laymen.     They  received  payment  of  the  com- 
mutation moneys,  to  the  amount  already  stated  ;  and  in  order  to  pro- 
vide for  the  management  of  the  fund  thus  obtained,  the  Legislature  of 
the  Province  of  Canada,  upon  the  application  of  the  Commissioners, 
passed  the  Act  22  Vict.,  cap.  66. 

By  the  first  clause  of  the  Act  in  question,  the  Commissioners  were 
along  with  four  additional  members  and  their  successors,  declared  to 
be  a  body  politic  and  corporate,  by  the  name  of  the  "  Board  for  the 
"  Management  of  the  Temporalities  Fund  of  the  Presbyterian  Church 
"  of  Canada  in  connection  with  the  Church  of  Scotland  ;  and  the  funds 
"  held  by  them  as  Commissioners  were  vested  in  the  Board  "  in  trust 
"  for  the  said  Church,''  subject  to  the  condition  that  the  annual  interest 
thereof  should  remain  chargeable  with  the  stipends  and  allowances 
payable  to  the  parties  entitled  thereto,  in  terms  of  the  arrangement 
under  which  the  fund  was  contributed  by  the  commutors.  It  was 
enacted  that,  at  the  first  meeting  of  Synod  held  after  the  passing  of 
the  Act,  three  Commissioners,  one  minister  and  two  laymen,  should 
retire  from  the  Board,  and  that  seven  new  membei's,  consisting  of  four 
ministers  and  three  laymen,  should  be  elected  by  the  Synod.  The 
Board  thus  reconstituted  was  composed  of  six  ministers  and  six  laymen, 
and  it  was  provided  that  at  each  annual  meeting  of  the  Synod  held 
.  thereafter  two  ministers  and  two  laymen  were  to  retire  by  rotation, 
and  that  four  new  menabers,  two  clerical  and  two  lay,  should  be  elected 
in  their  stead.  It  was  expressly  enacted  that  all  members  of  tho  Board 
should  also  be  members  of  the  Presbyterian  Church  of  Canada  in  con- 
nection with  the  Church  of  Scotland  ;  and  provision  was  made  for 
filling  up  vacancies  occasioned  by  the  death  or  resignation  of  a  member, 
by  his  removal  from  the  Province  of  Canada,  or  by  his  leaving  the 
.communion  of  the  said  Church. 

In  the  year  1874,  serious  proposals  had  been  made  for  an  incor- 
poration union  between  the  Presbyterian  Church  of  Canada  in  connec- 
tion with  the  Church  of  Scotland,  the  Canada  Presbyterian  Church,  the 
Church  of  the  Maritime  Provinces  in  connection  with  the  Church  of 
Scotland,  and  the  Presbyterian  Church  of  the  Lower  Provinces.  The 
old  Parliament  of  the  Province  of  Canada  had  by  this  time  been  abol- 


924  PRIVY   COUNCIL 

-p,  , .       ished,  and  its  legislative  power  had  been  distributed  between  the  two 
&         Provincial  Legislatures  of  Ontario  and  Quebec,  and  the  new  ParUament 
the  mana-  of  the  Dominion  of  Canada,  under  the  provisions  of  the  "  Britis-h  North 
\he  tem-^  America  Act,  1867."  With  the  view  of  facilating  the  contemplated  union 
P°ralities  of  the  Churches,  an  act  of  the  Legislature  of  Quebec  was  passed  in 
the  Pres-  February,  1875,  (38  Vict,,  cap.  62),  in  order  to  remove  any  obstruction 
Church  of  which  might  arise  from  the  form  and  designation  of  the  several  trusts 
ccm^eljtrn  °^  ^°''*  °^  incorporation  by  which  the  property  of  the  Churches  was 
with  the  held  and  administered.   By  the  11th  section  of  that  Act  it  was  provided 
Scotland,  that,  in  the  event  of  union  taking  place,  the  members  then  constitut- 
ing the  Board  for  management  of  the  Temporalities  Fund,  under  the 
Act  of  1858,  should  remain  in  ofiBoe,  and  pay  over  the  revenue  to  the 
persons  previously  entitled  to  it  ;  that  any  revenue  not  required  for 
that  purpose  should  pass  to  and  be  subject  to  the  disposal  of  the  United 
Church  ;  and  that  any  part  of  the  fund  remaining  after  satisfying  the 
claim  of  the  last  survivor  of  those  entitled  should  belong  to  the  Su- 
preme Court  of  the  United  Church,  and  be  applied  to  the  aid  of  weak 
congregations.    It  was  by  the  same  clause- enacted  that  vacancies  occur- 
ring in  the  Temporalities  Fund  Board  should  not  be  filled  up  in  the 
manner  theretofore  observed,  but  should  be  filled  up  in  the  manner 
provided  by  another  Act  of  the  Quebec  Legislature. 

This  last-mentioned  statute  (38  Vict.,  cap.  64),  which  received  the 
assent  af  the  Governor  Greneral-in-Council  upon  the  same  day  as  the 
preceding,  was  passed  with  the  professed  object  of  amending  the  Act 
of  the  Parliament  of  the  Province  of  Canada,  22  Vict.,  cap.  66.  It  was 
thereby  enacted  that,  from  the  time  when  the  union  was  effected,  the 
annual  allowances  to  which  they  were  previously  entitled  were  to  be 
continued  by  the  Temporalities  Board  to  ministers  and  probationers 
then  on  the  roll  of  the  Presbytferian  Church  of  Canada  in  connection 
with  the  Church  of  Scotland,  and  these  were  to  be  paid,  so  far  as  ne- 
cessary, out  of  the  capital  of  the  fund,  and  that  any  surplus  of  revenue 
or  capital,  after  satisfying  thse  charges,  should  be  at  the  disposal  of  the 
United  Chuch.  Ministers  and  probationers  of  the  Church,  interested 
in  the  Temporalities  Fund,  who  might  decline  to  become  parties  to  the 
union,  were,  however,  to  retain  all  rights  previously  competent  to  them 
until  the  same  lapsed  or  were  extinguished.  The  constitution  of  the 
Board  of  Management  was  altered  by  the  third  and  eighth  clauses  of 
the  Act.  The  third  clause  is  in  these  terms  ; — "  As  often  as  any  vacancy 
"  in  the  Board  for  the  management  of  the  said  Temporalities  Fund 
"  occurs,  by  death,  resignation,  or  otherwise,  the  beneficiaries  entitled 
"  to  the  benefit  of  the  said  fund  may  each  nominate  a  person,  being  a 
"  minister  or  member  of  the  said  United  Church,  or,  in  the  event  of 
"  there  being  more  than  one  vacancy,  then  one  person  for  each  vacancy, 
"  and  the  remanent  members  of  the  said  Board  shall  thereupon,  from 
•'  among  the  persons  so  nominated  as  aforesaid,  elect  the  person  or 
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"  number  of  persons  necessary  to  fill  such  vacancy  or  vacancies,  select.     „  j^, 
"  ing  the  person  or  persons  who  may  be  nominated  by  the  largest  num-         & 
''  ber  of  beneficiaries,  but,  in  the  event  of  failure  on  the  part  of  the  th6;mana- 
"  beneficiaries  to  nominate  as  aforesaid,  the  remanent  members  of  the  ^the^em-^ 
"  Board  shall  fill  up  the  vacancy  or  vacancies  from  among  the  minis.  ^°u^Jj  ^f  ^ 
"  ters  or  members  of  the  said  United  Church.''The  eighth  clause  enacts  the  Pres. 
that  the  3rd  section  shall  continue  in  force  until  the  number  of  benefi-  Church  of 
claries  is  reduced  below  fifteen,  upon  which  occurrence  the  Board  is  to  conneotl'n 
be  continued  by  the  remanent  members  filling  up  vacancies  from  among  c^„^i['of 
the  ministers  or  members  of  the  United  Church.     By  the  10th  section  Scotland, 
it  was  declared  that  the  Act  should  come  in  force  as  soon  as  a  notice 
was  published  in  the  Quebec  Official  Gazette  to  the  effect  that  the  union 
had  been  consummated,  and  that  the  articles  of  union  had  been  signed 
by  the  Moderators  of  the  respective  Churches. 

On  the  14th  day  of  June,  1875,  the  Synods  of  the  four  churches  met 
at  Montreal,  and  in  each  a  resolution  was  carried  in  favor  of  union.  In 
the  Synod  of  the  Presbyterian  Church  of  Canada  in  connection  wifh 
the  Church  of  Scotland  it  was  resolved,  by  a  very  large  majority  of  its 
members,  that  the  four  Churches  should  be  united,  and  form  one  As- 
sembly, to  be  known  as  "  The  General  Assembly  of  the  Presbyterian 
Church  in  Canada,"  and  that  the  united  Churches  should  possess  the 
same  authorities,  rights,  privileges  and  benefits  to  which  the  Presbyte- 
rian Church  in  Canada  in  connection  with  the  Church  of  Scotland  was 
then  entitled,  excepting  such  as  had  been  reserved  by  Acts  of  Parlia- 
ment. The  minority,  which  consisted  of  the  appellant,  the  Rev.  Robert 
Dobie,  and  nine  other  members,  dissented  from  the  action  of  the  Synod, 
and  that  they,  and  those  who  might  choose  to  adhere  to  them,  remained 
and  still  constituted  the  Presbyterian  Church  of  Canada  in  connection 
with  the  Church  of  Scotland. 

On  the  15th  June,  1875,  the  majority  of  the  Synod  of  the  Presbyte. 
rian  Church  of  Canada  in  connection  with  the  Church  of  Scotland,  and 
the  Synods  of  the  other  uniting  Churches,  met  in  General  Assembly, 
when  the  Articles  of  Union  were  signed  by  the  Moderators  of  each  of 
the  four  Churches  ;  and  thereupon  one  of  the  Moderators,  with  the  con- 
sent and  concurrence  of  the  rest,  declared  the  four  churches  to  be 
united  in  one  Church,  represented  by  that  its  first  General  Assembly, 
to  be  designated  and  known  as  "  The  General  Assembly  of  the  Presby. 
terian  Church  in  Canada.''  JS^otice  of  the  union  having  been  thus  con* 
summated  was  duly  published  in  the  Quebec  Official  Gazette. 

After  publication  of  the  notice,  the  constitution  of  the  Board  for 
managing  the  Temporalities  Fund  was  altered,  and  the  Fund  administ- 
ered in  conformity  with  the  pjovisions  of  the  Quebec  Act,  38  Vict.,  cap. 
64.  In  December,  1878,  the  Rev.  Robert  Dobie,  who,  with  other  members 
of  the  protesting  minority  of  1875  and  their  adherents,  maintains  that 
they  alone  represent  and  constitute  the  Presbyterian  Church  of  Canada 
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Dobie     ^°  connection  with  the  Church  of  Scotland,  instituted,  by  petition  to  the 
_     *        Superior  Court  for  Lower  Canada,  the  proceedings  in  which  the  present 
the  mana- appeal  has  been  taken.    The  leading  conclusions  of  the  petition  are  to 
the  tem-  have  it  adjuged  and  declared,  (1)  that  the  Legislature  of  Quebec  had  no 
'^fund  of  ^  power  to  alter  the  constitution  of  the  Board  or  the  purposes  of  the  trust 
thePres-  created  by  the  Canadian  Act,  22  Vict.,  cap.   61,  and  consequently  that 
Church  of  the  administration  of  the  trust  as  carried  on  in  terms  of  the  Provincial 
con^eott'n  -^^^  "^  1875  is  illegal ;  (2)  that  the  protesting  minority  of  the  Synod  of 
(XnrclTof  ^^^^'  ^^^  '^^  adherents,  are  now  the  Presbyterian  Church  of  Canada  in 
Scotland,  connection  with  the  Church  of  Scotland,  and  that  certain  ministers  of 
the  United  Church,  who  were  members  of  the  majority,  had,  by  reason 
of  the  union,  forfeited  all  right  to  participate  in  the  benefits  of  the 
Temporalities  Fund ;  and  (3)  to  have  an  injunction  against  the  Board, 
as  then  constituted,  acting  in  prejudice  of  the  rights  of  the  appellant, 
and  others  beneficially  interested  in  the  statutory  trust  of  1858.    Upon 
the  31st  of  December,  1878,  the  appellant's  application  was  heard  be- 
fore Mr.  Justice  Jette,  who  made  an  order  for  summoning  the  respon- 
dents, and  also  issued  an  interim  injunction,  which  the  learned  judge 
dissolved,  after  fully  hearing  both  parties,  en  the  31st  of  December, 
1879,  and  at  the  same  time  dismissed  the  appellant's  petition,  with  costs. 
The  decision  was,  on  appeal  to  the  Court  cf  Queen's  Bench  for  Lower 
Canada,  affirmed,  in  accordance  with  the  opinions  of  the  majority  of  the 
Judges. 

The  judgments  of  Mr.  Justice  Jette  in  the  Court  of  the  first  in- 
stance, and  of  Chief  Justice  Dorion  and  Mr.  Justice  Monk  in  the  Court 
of  Queen's  Bench,  are  based  exclusively  upon  the  competency  of  the 
Quebec  Legislature  to  pass  the  Act  38  Vic,  cap.  14,  and  the  consequent 
validity  of  that  statute.  On  the  other  hand,  Mr.  Justice  Ramsay  and 
Mr,  Justice  Tessier  were  of  opinion  that  the  appellant  was  entitled  to  an 
injunction,  on  the  ground  that  the  Act  38  Vict.,  cap.  64,  was  invalid, 
and  that  the  majority  of  the  Presbyterian  Church  of  Canada  in  connec- 
tion with  the  Church  of  Scotland  had  no  power  to  communicate  any 
interest  in  the  Temporalities  Fund  of  that  Church  to  the  religious  bodies 
with  whom  they  had  chosen  to  unite  themselves  in  1875.  Mr.  Justice 
McCord  was  of  opinion,  with  his  brethren  Eamsay  and  Tessier,  JJ .,  that 
the  Act  of  the  Legislature  of  Quebec  was  ultra  vires,  but  he  held  that 
the  majority  of  the  Presbyterian  Church  of  Canada  in  connection  with 
the  Church  of  Scotland  had  undoubted  power  to  admit  into  that  Church 
as  members  of  it,  the  three  religious  bodies  with  whom  they  had  entered 
into  union.  Consequently  the  learned  Justice,  though  differing  in 
opinion  from  his  brethren  Dorion,  C.  J.  and  Monk,  J.,  agreed  with  them 
in  result. 

Whether  the  Legislature  of  Quebec  had  power  to  pass  the  Act  38 
Vict.,  cap.  64,  is  the  question  first  requiring  consideration,  because,  if  it 
be  answered  in  the  affirmative,  the  case  of  the  appellant  entirely  fails 
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The  determination  of  that  question  appears  to  their  Lordships  to  depend     jjoijig 
upon  the  construction  of  certain  clauses  in  the  British  Korth  America         & 
Act,  1867.    There  is  no  room,  in  the  present  case  for  the  application  of  the  mana- 
those  general  principles  of  constitutional  law  which  were   discussed  by  ^tSe\°era-^ 
some  of  the  Judges  of  the  Courts  below,  and  which  were  founded  on  in  ''°„nj'jf'* 
argument  at  the  bar-    There  is  really  no  practical  limit  to  the  authority  tbe  Fres- 
of  a  supreme  legislature  except  the  lack  of  executive  power  to  enforce  Church  of 
its  enactments.     But  the  Legislature  of  Quebec  is  not  supreme  ;  at  alic^nn^^'n 
events,  it  can  only  assert  to  supremacy  within  those  limits  which  have  ctiuyg^ij'of 
been  assigned  to  it  by  the  Act  of  1867.  Scotland. 

The  Act  of  Parliament  of  the  Province  of  Canada,  22  Vict.,  cap.  66, 
was,  after  the  passing  of  the  British  North  America  Act,  1867,  continued 
in  force  within  the  Provinces  of  Ontario  and  Quebec,  by  virtue  of  section 
129  of  the  latter  statute,  which,  inter  alia,  enacts  that,  except  as  there" 
in  otherwise  provided,  all  laws  in  force  in  Canada  at  the  time  of  the 
union  thereby  affected  shall  continue  in  Ontario  and  Quebec  as  if  the 
union  had  not  been  made  ;  but  the  enactment  is  qualified  by  the  provi- 
sion that  all  such  laws,  with  the  exception  of  those  enacted  by  the  Par- 
liament of  Great  Britain,  or  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  shall  be  subject  "  to  be  repealed,  abolished,  or  altered  by  the 
"  Parliament  of  Canada,  or  by  the  Legislature  of  the  respective  Province, 
"  according  to  the  authority  of  the  Parliament  or  of  that  Legislature 
"  under  this  Act."  The  powers,  conferred  by  this  section  upon  the  Pro. 
vincial  Legislatures  of  Ontario  and  Quebec,  to  repeal  and  alter  the 
statutes  of  the  old  Parliament  of  the  Province  of  Canada,  are  made  pre- 
cisely co-extensive  with  the  powers  of  direct  legislation  with  which  these  , 
bodies  are  invested  by  the  other  clauses  of  the  Act  1867.  In  order, 
therefore,  to  ascertain  how  far  the  Provincial  Legislature  of  Quebec  had 
power  to  alter  and  amend  the  Act  of  1858,  incorporating  the  Board  for 
the  management  of  the  Temporalities  Fund,  it  becomes  necessary  to 
revert  to  sections  91  and  92  of  the  British  North  America  Act,  which 
enumerate  and  define  the  various  matters  which  are  within  the  exclu- 
sive legislative  authority  of  Parliament  of  Canada,  as  well  as  those  in 
relation  to  which  the  Legislatures  of  the  respective  Provinces  have  the 
exclusive  right  of  making  laws.  If  it  could  be  established  that,  in  the 
absence  of  all  previous  legislation  on  the  subject,  the  Legislature  of 
Quebec  would  have  have  been  authorized  by  section  92  to  pass  an  Act 
in  terms  identical  with  the  22  Vict.,  cap.  66,  then  it  would  follow  that 
the  Act  of  the  22nd  Vict.,  has  been  validly  amended  by  the  38  Vict., 
cap.  64.  On  the  other  hand,  if  the  Legislature  of  Quebec  has  not  derived 
such  power  of  enactment  from  section  92,  the  necessary  inference  is 
that  the  legislative  authority  required,  in  terms  of  section  129,  to  sustais 
its  right  to  repeal  or  alter  an  old  law  of  the  Parliament  of  the  Province 
of  Canada,  is  in  this  case  wanting,  and  that  the  Act  38  Vict.,  cap.  64, 
was  not  intra  vires  of  the  Legislature  by  which  it  was  passed. 
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Dobie  "^^^  general  scheme  of  the  British  North  America  Act,  1866,  and,  in 

*  particular,  the  general  scope  and  efTect  of  sections  91  and  92,  have  heen 
the  mana^  so  fully  commented  upon  by  this  Board  in  the  recent  cases  of "  the 
t™t«m-  Citizens  Insurance  Company  of  Canada  vs.  Parsons,"  and  "  the  Queen 
^fmJd*of^  Insurance  Company  vs.  Parsons,"  that  it  is  unnecessary  to  say  anything 
the  Pres-  further  upon  the  subject.  Their  Lordships  see  no  reason  to  modify  in 
Church  of  any  respect  the  principles  of  law  upon  which  they  proceeded  in  decid- 
connect  'u  i°g  these  cases ;  but  in  determining  how  far  these  principles  apply  to  the 
Church''of  pi'^sent  case,  it  is  necessary  to  consider  to  what  extent  the  circumstances 
Scotland,  of  each  case  are  identical  or  similar. 

The  case  of  "  The  Citizens  Insurance  Company  of  Canada  vs.  Parsons 
comes  nearest  in  its  circumstances  to  the  present,  as  in  that  case  the 
appellant  company  was  incorporated  by,  and  derived  all  its  statutory 
rights  and  privileges  from  an  Act  of  the  Province  of  Canada,  whereas, 
''  The  Queen  Insurance  Company '  was  incorporated  under  the  provi- 
sions of  the  British  Joint  Stock  Companies  Act,  7  and  8  Vict.,  cap.  110. 
In  both  cases  the  validity  of  an  Act  of  the  Legislature  of  Ontario 
was  impeached  on  the  ground  that  its  provisions  were  ultra  vires  of  a 
provincial  Legislature,  and  were  not  binding  unless  enacted  by  the  Par- 
liament of  Canada.  It  was  contended  on  behalf  of  the  Citizens  Insu- 
rance Company  that  the  statute  complained  of  was  invalid  in  respect 
that  it  virtually"  repealed  certain  rights  and  privileges  which  they  en- 
joyed by  virtue  of  their  Act  of  incorporation.  That  contention  was 
rejected,  and  the  decision  in  that  case  would  be  a  precedent  fatal  to  the 
contention  of  the  appellant,  if  the  provisions  of  the  Ontario  Act,  39 
Vict.,  cap.  31,  and  the  Quebec  Act,  38  Vict.,  chap.  64,  were  of  the  same 
or  substantially  the  same  character.  But  upon  an  examination  of  these 
two  statutes,  it  becomes  at  once  apparent  that  there  is  a  marked  differ- 
ence in  the  character  of  their  respective  enactments.  The  Ontario  Act 
merely  prescribed  that  certain  conditions  should  attach  to  every  policy, 
entered  into  or  in  force,  for  insuring  property  situate  within  the  Pro- 
vince against  the  risk  or  fire.  It  dealt  with  all  corporations,  companies 
and  individuals  alike  who  might  choose  to  insure  property  in  Ontario, — 
it  did  not  interfere  with  their  constitution  or  status,  but  required  that 
certain  reasonable  conditions  should  be  held  as  inserted  to  every  con- 
tract made  by  them.  The  Quebec  Act,  38  Vict.,  cap  64,  on  the  contrary, 
deals  with  a  single  statutory  trust,  and  interferes  directly  with  the  cons- 
titution and  privileges  of  a  corporation  created  by  an  Act  of  the  Pro- 
vince of  Canada,  and  having  its  corporate  existence  and  corporate  rights 
in  the  Province  of  Ontario,  as  well  in  the  Province  of  Quebec.  The  pro- 
fessed object  of  the  Act  and  the  effect  of  its  provisions  is  not  to  impose 
conditions  on  the  dealings  of  the  corporation  with  its  funds  within  the 
Province  of  Quebec,  but  to  destroy,  in  the  first  place,  the  old  corpora- 
tion, and  create  a  new  one,  and,  in  the  second  place,  to  alter  materially 
the  class  of  persons  interested  in  the  funds  of  the  corporation. 
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According  to  the  principles  established  by  the  judgment  of  this  jjgbie 
Board  in  the  cases  already  referred  to,  the  first  step  to  be  taken,  with  5  f  . 
a  view  to  test  the  validity  of  an  Act  of  the  Provincial  Legislature,  is  to  the  mana- 
consider  whether  the  subject  matter  of  the  Act  falls  within  any  of  the  ^ti^^Um- 
classes  of  subjects  enumerated  in  sec.  92.  If  it  does  not,  then  the  Act  ''(^nd  of^ 
is  of  no  validity.  If  it  does,  then  these  further  questions  may  arise,  viz.^  the  Pres- 
"  whether,  notwithstanding  that  it  is  so,  the  subject  of  the  Act  does  not  Church  of 
"  also  fall  within  one  of  the  enumerated  classes  of  subjects  in  sec  91,  conneot''n 
•'  and  whether  the  power  of  the  Provincial  Legislature  ie  or  is  not  thereby  pjyji^'of 
''  overborne."  Scotland. 

Does  then  the  Act  38  Viet.,  c.  64,  fall  within  any  of  the  classes 
enumerated  in  sec.  92,  and  thereby  assigned  to  the  Provincial  Legisla- 
tures ?  Their  Lordships  are  of  opinion  that  it  does  not  ;  and  conse- 
quently that  its  enactment  are  invalid,  and  that  the  constitution  and 
duties  of  the  Board  for  managing  the  Temporalities  Fund  must  still  be 
regulbited  by  the  Act  of  1858. 

It  was  contended  for  the  respondents  chat  the  Quebec  Act  of  1875 
is  within  one  or  more  of  these  three  classes  of  subjects  enumerated  in 
sec.  92, — 

"  (7).  The  establishment,  maintenance,  and  management  of  hospi- 
tals, asylum.=,  charities,  and  eleemosynary  institutions  in  and  for  the 
Province  other  than  the  marine  hospitals." 

"  (11).    The  incorporation  of  companies  with  provincial  objects.'' 

"  (13).     Property  and  civil  rights  in  the  Province." 

The  most  plausible  argument  for  the  respondent  was  founded  upon 
the  terms  of  Class  (13),  but  it  has  failed  to  satisfy  their  Lordships  that 
the  statute  impeached  by  the  appellant  is  a  law  in  relation  to  property 
and  civil  rights  within  the  Province  of  Quebec. 

The  Quebec  Act  of  1875  does  not,  as  has  already  been  pointed  out, 
deal  directly  with  property,  or  contracts  affecting  property,  but  with  the 
civil  rights  of  a  corporation,  and  of  individuals,  present  or  future,  for 
whose  benefit  the  corporation  was  created  and  exists.  If  these  rights 
and  interests  were  capable  of  division  according  to  their  local  position 
in  Ontario  and  Quebec,  respectively,  the  Legislature  of  each  Province 
would  have  power  to  deal  with  them  so  far  as  situate  within  the  limits 
of  its  authority.  If,  by  a  single  Act  of  the  Dominion  Parliament,  there 
had  been  constituted  two  separate  corporations,  for  the  purpose  of 
working,,  the  one  a  mine  within  the  Province  of  Upper  Canada,  and  the 
other  a  mine  in  the  Province  of  Lower  Canada,  the  Legislature  of  Quebec 
would  clearly  have  had  authority  to  repeal  the  Act  so  far  as  it  related  to 
the  latter  mine  and  the  corporation  by  which  it  was  worked. 

The  Quebec  Act  38  Vict.,  cap.  64,  does  not  profess  to  repeal  and 
amend  the  Act  of  1858,  only  in  so  far  as  its  provisions  may  apply  to  or 
be  operative  within  the  Province  of  Quebec,  and  its  enactments  are  ap- 
parently not  framed  with  a  view  to  any  such  limitation.     The  reason  is 


930  PRIVY   COUNCIL 

Doble     obvious,  and  it  is  a  reason  which  appear  to  their  Lordships  to  be  fatal  to 
*         the  validity  of  the  Act.    The  corporation  and  the  corporate  trust,  the 
the  m»na- matter  to  which  its  provisions  relate,  are  in  reality  not  divisible  accord- 
\he  tera-  ing  to  the  limits  of  provincial  authority.    In  every  case  where  an  Act 
^ftmd<r/  applicable   to  the  two  Provinces  of  Quebec  and  Ontario  can  now  be  va- 
the  Pres-  lidly  repealed  by  one  of  them,  the  result  must  be  to  leave  the  Act  infuU 
Church  of  vigour  within  the  other  Province.     But,  in  the  present  case,  the  legisla- 
cranee't'ri'  *'<"i  of  Quebec  must  necessarily  aflfect  the  rights  and  status  of  the  cor- 
^'^^  *''^jPoration  as  previously  existing  in  the  Province  of  Ontario,  as  well  as  the 
Scotland,  rights  and  interests  of  individual  corporators  in  that  Province.     In  addi- 
tion to  that,  the  fund  administered  by  the  corporate  Board,  under  the 
Act  of  1858,  is  held  in  perpetuity  for  the  benefit  of  the  ministers  and 
members  of  a  Church  having  its  local  situation  in  both  Provinces,  and 
the  proportion  of  the  fund  and  its  revenues  falling  to  either  Province  is 
uncertain  and  fluctuating,  so  that  it  would  be  impossible  for  the  Legisla 
ture  of  Quebec  to  appropriate  a  definite  share  of  the  corporate  funds  to 
their  own  Province  without  trenching  on  the  rights  of  the  corporation  in 
Ontario. 

These  observations  regarding  Class  (13)  apply  with  equal  force  to  the 
argument  of  the  respondents  founded  on  Classes  (7)  and  (U).  Even 
assimiing  that  the  Temporalities  Fund  might  be  correctly  described  a? 
a  "  charity  '  or  as  an  "  eleemosynary  institution,"  it  is  not  in  any  sense 
established,  maintained,  or  managed  "  in  or  for"  the  Province  of  Quebec ; 
and  if  the  Board,  incorporated  by  the  Act  1858,  could  be  held  to.  be  a 
"  company"  within  the  meaning  of  Class  (11)  its  objects  are  certainly  not 
provincial. 

The  respondents  further  maintained  that  the  Legislature  of  Quebec 
had  power  to  pass  the  Act  of  1875,  in  respect  of  these  special  circum- 
stances, (1)  that  the  domicile  and  principal  office  of  the  TemporaUties 
Board  is  in  the  city  of  Montreal  ;  and  (2)  that  its  funds  also  are  held 
or  invested  within  the  Province  of  Quebec.  These  facts  are  admitted 
on  record  by  the  appellant,  but  they  do  not  affect  the  question  of  legis- 
lative power.  The  domicile  of  the  corporation  is  merely  forensic,  an  1 
cannot  alter  its  statutory  constitution  as  a  Board  in  and  for  the  Provinces 
of  Upper  Canada  and  Lower  Canada.  Neither  can  the  accident  of  its 
funds  being  invested  in  Quebec  give  the  Legislature  of  that  Province 
authority  to  change  the  constitution  of  a  corporation  with  which  it  would 
otherwise  have  no  right  to  interfeie.  When  funds  belonging  to  a  cor-, 
poration  in  Ontario  are  so  situated  or  invested  in  the  Province  of  Quebec? 
the  Legislature  of  Quebec  may  impose  direct  taxes  upon  them  for  pro 
vincial  purposes,  as  authorized  by  section  92  (2),  or  may  impose  condi 
tions  upon  the  transfer  or  realization  of  such  funds;  but  that  the  Quebec 
Legislature  shall  have  power  also  to  confiscate  these  funds,  or  any  part 
of  them.,  for  provincial  purposes,  is  a  proposition  for  which  no  warrant 
is  to  be  found  in  the  Act  of  1867. 
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Last  of  all  it  was  argued  for  the  respondents  that,  assuming  the  in-     jjobie 
oompetenoy  of  either  Provincial  Legislature,  acting  singly,  to  interfere         * 
with  the  Act  of  1848,  that  statute  might  be  altered  or  repealed  by  their  the  mana- 
joint  and  harmonious  action.  The  argument  is  based  upon  fact,  because^  the  tern- 
in  the  year  1874,  the  Legislature  of  Ontario  passed  an  act  (38  Vict.,  cap.  ^fun"*cf^ 
75),  authorizing  the  union  of  the  four  Churches,  and  containing  provi-  l'^ .^''^s- 
sions  m  regard  to  the  Temporalities  Fund  and  its  Board  of  Management,  Church  of 
substantially  the  same  with  those  of  the  Quebec  Act,  38  Vict.,  cap.  62;  connecti'u 
already  referred  to.     It  is  difficult  to  understand  how  the  majxim  juncta  q^';^^^^^^ 
juvant  is  applicable  here,  seeing  that  the  power  of  the  Provincial  Legis-  Scotland. 
Uture  to  destroy  a  law  of  the  old  Province  of  Canada  is  measured  by  its 
capacity  to  reconstruct  what  it  has  destroyed.    If  the  Legislatures  of 
Ontario  and  Quebec  were  allowed  jointly  to  abolish  the  Board  of  1858, 
which  is  one  corporation  in  and  for  both  Provinces,  they  could  only 
create  in  its  room  two  corporations,  one  of  which  would  exist  in  and  for 
Ontario  and  be  a  foreigner  in  Quebec,  and  the  other  of  which  would  be 
foreign  to  Ontario  but  a  domestic  institution  in  Quebec.  Then  the  funds 
of  the  Ontario  corporation  could  not  be  legitimately  settled  upon  objects 
in  the  Province  of  Quebec,  and  as  little  could  the  funds  of  the  Quebec 
corporation  be  devoted  to  Ontario,  whereas  the  Temporalities  Fund  falls 
to  be  applied  either  in  the  Province  of  Quebec  or  in  that  of  Ontario  and 
that  in  such  amounts  or  proportions  as  the  needs  of  the  Presbyterian 
Church  of  Canada  in  connection  with  the  Church  of  Scotland,  and  of  its 
ministers  and  congregations,  may  from  time  to  time  require.    The  Par- 
liament of  Canada  is,  therefore,  the  only  Legislature  having  power  to 
modify  or  repeal  the  provisions  of  the  Act  of  1858. 

On  the  assumption  that  the  Legislature  of  Quebec  had  not  power  to 
alter  the  provisions  of  the  Act  22  Vict.,  cap.  66,  the  respondents  still 
maintain  that  the  appellant  cannot  prevail  in  the  present  action,  in  res- 
pect that  he  has  not  sufficient  inteiest  to  entitle  him  to  sue,  and  that^ 
even  if  he  has  such  interest,  he  is  barred  from  challenging  the  Act  of 
1875,  by  the  resolutions  of  the  majority  of  the  Synod,  which  are  said  to 
be  binding  upon  him. 

As  regards  the  first  of  these  objections,  it  is  true  that  the  appellant's 
right  to  an  annuity  from  the  Temporalities  Fund  is  reserved  in  its  inte- 
grity by  the  Act  which  he  impugns,  and  his  own  pecuniary  interests  are, 
therefore,  not  affected  by  its  provisions.  But  the  appellant  is  not  a  mere 
;  annuitant,  and  his  right  to  an  annual  allowance  does  not  constitute  his 
only  connection  with  the  fund.  He  is  likewise  one  of  the  commutors— 
one  of  the  persons  by  whom  the  fund  was  contributed  for  the  purposes 
of  the  Act  22  Vict.,  cap.  66— and  in  that  capacity  he  has  a  plain  interest, 
and  consequent  right,  to  insist  that  the  fund  shall  be  administered  in 
strict  accordance  with  law. 

The  second  objection  is  derived  from  the  resolutions  in  favor  of ' 
union  carried  by  the  majority  of  the  Synod  of  the  Presbyterian  Church 
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Dobe     ''^ Canada  in  connection  with  the  Church  of  Scotland,  upon  the  14th 
&        June,  1875.    The  Quebec  Act  38  Vict.,  cap.  64,  deals  with  the  Tempora- 
the  mana-  lities  Fund  in  conformity  with  these  resolutions  ;  and  it  is  the  conten. 
^•Thetem"  tion  of  the  I'espondents  that  the  appellant  is  bound  by  the  resolutions, 
''fu^'d''' f^  and  cannot,  therefore,  impeach  the  statute  which  gives  effect  to  them. 
thePres-  That  is  a  startling  proposition.    If  the  Legislature  of  Quebec  was  incom- 
Church  of  petent  to  enact  the  statute  of  1875,  it  is  not  easy  to  understand  how 
coDiiec^/'n  *^®  Synod  could  have  power,  either  directly  or  indirectly,  to  validate 
J^''*"  '•'^.that  Act,  or  to  set  aside  the  enactments  of  22  Vict.,  cap.  61.    The  res- 
Pcotiand.  pondents  do  not,  indeed,  allege  that  the  Synod  was  possessed  of  legisla- 
tive powers,  but  they  assert  that  the  majority,  by  resolving  that  the 
fund,  settled  under  the  Act  22  Vict.,  cap.  66,  should  in  future  be  ad- 
ministered according  to  a  scheme  inconsistent  with  the  provisions  of 
that  Act,  bound  all  its  members  to  acquiesce  in  that  new  course  of  ad' 
ministration,  and  to  abstain  from  enforcing  the  Statute  law  of  the  land- 
It  may  be  doubted  whether  a  Court  of  law  would  sustain  such  an  obli- 
gation, even  if  it  were  expressly  undertaken;  but  it  is  unnecessary  to 
discuss  that  point,  because  their  Lordships  are  of  opinion  that  the  res- 
pondents have  failed  to  establish  that  the  appellant,  as  a  member  of  the 
Presbyterian  Church  in  connection  with  the  Church  of  Scotland,  under- 
took any  obligation  to  that  effect. 

Whether  the  appellant  is  bound  as  alleged  by  the  respondents  is, 
in  this  case,  a  question  relating  exclusively  to  civil  rights,  and  must, 
therefore,  be  dealt  with  as  matter  of  contract  between  him  and  the 
Synod  or  Church  of  which  he  was  admittedly  a  member  at  the  time 
when  the  resolutions  in  favor  of  union  were  carried.  In  the  case  of  a 
non-established  Presbyterian  Church,  its  constitution,  or  in  other  words 
the  terms  of  the  contract  under  which  its  members  are  associated,  are 
rarely  embodied  in  a  single  document,  and  must,  in  part  at  least,  be 
gathered  from  the  proceedings  and  practice  of  its  judicatories.  Every 
person  who  becomes  a  member  of  a  Church  so  constituted  must  be  held 
to  have  satisfied  himself  in  regard  to  the  proceedings  and  practice  of 
its  Courts,  and  to  have  agreed  to  submit  to  the  precedents  which  these 
establish.  The  respondents  were,  therefore,  justified  in  referring  to  the 
Minutes  of  the  Synod  from  1831  to  1875,  for  the  purpose  of  showing  the 
extent  of  the  power  vested  in  majorities  by  the  constitution  of  the 
Church.  The  minutes,  which  were  founded  upon  by  Counsel  for  the 
respondents,  afford  abundant  evidence  to  the  effect  that,  in  all  matters 
which  the  Synod  was  competent  to  deal  with  and  determine,  the  will  of 
the  majority  as  expressed  by  their  vote  was  binding  upon  every  mem- 
ber of  the  Synod,  a  proposition  which  the  appellant  did  not  dispute. 
But  they  contain  nothing  whatever  to  show  that,  in  cases  where  the  ad- 
ministration of  Church  property  was  regulated  by  statute,  the  Synod 
ever  asserted  its  rights  to  set  aside  that  legal  course  of  administration, 
and  to  restrain  dissentient  members  from  challenging  any  departure 
from  it. 
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Their  Lordships  are  therefore,  of  opinion  that  the  appellant  is  en-     _  ^. 

titled  to  have  it  declared  that,  notwithstanding  the  provisions  of  the         & 

Quebec  Act  of  1875,  the  constitution  of  the  Board  and  the  administra-  the  mana- 

tion  of  the  Temporalities  Fund  are  still   governed  by  the  Canadian  Act  ^th^  tem*-^ 

of  1858,  and  that  the  respondent  Board  is  not  duly  constituted  in  terms  poralitles 

.  fund  of 

of  that  Act ;  and  also  to  have  an  injunction  restraining  the  respondents  the  Pres- 

from  paying  away  or  otherwise  di-posing  of  either  the  principal  or  income  church^  of 

nf  tTiH  fiiTifl  Canada  In 

01  me  luna.  connect  'n 

The  appellant,  in  his  application  to  the  Court  below,  asks  a  declar-  f^^^  t^^^ 
ation  to  the  effect  that  the  fund  in  question  is  held  by  the  respondonts,  Scotland. 
"  in  trust,  for  the  benefit  of  the  Presbyterian  Church  of  Canada  in  con- 
"  nection  with  the  Church  of  Scotland,  and  for  the  benefit  of  the  minis- 
"  ters  an  i  missionaries  who  retain  their  connection  therewitli,  and  who 
"  have  not  ceased  to  be  ministers  thereof,  and  for  no  other  purpose 
"  whatever."  It  is  obviously  inexpedient  to  make  any  declaration  of 
that  kind.  It  would  be  a  mere  repetition  of  the  language  of  the  Act  of 
1858,  by  which  the  trust  is  regulated,  and  would  decide  nothing  as  be- 
tween the  parties  to  the  present  suit. 

The  appellant  also  seeks  to  have  it  declared  that  six  reverend  gen- 
tlemen who,  at  and  prior  to  the  Union  of  1875  were  members  of  the 
Presbyterian  Church  of  Canada  in  connection  with  the  Church  of  Scot- 
land, have  ceased  to  possess  that  character,  and  that  they  have  no  right 
to  the  benefits  of  the  Temporalities  Fund  ;  and  he  concludes  for  an  in- 
junction against  the  respondent  corporation  making  any  payment  to 
them.  Their  Lordships  are  of  opinion  that  these  are  matters  which 
cannot  be  competently  decided  in  the  present  action.  Their  decision 
depends  upon  the  answer  to  be  given  to  the  question,  which  church  or 
aggregate  of  churches  is  now  to  be  considered  as  being  or  representing 
the  Presbyterian  Church  of  Canada,  in  connection  with  the  Church  of 
Scotland,  within  the  meaning  of  the  Act  22  Vict.,  cap.  65  ?  But  the  two 
churches  which  appear  from  the  record  to  have  rival  claims  to  that  posi- 
tion are  not  represented  in  this  action ;  and,  of  the  six  ministers  whose 
pecuniary  interests  are  assailed  by  the  appellant,  he  has  only  called  one, 
the  Eev.  Dr-  Cooke,  as  a  respondent.  That  question  between  the 
Churches  must  be  determined  somehow  before  a  constitutional  Board 
can  be  elected ;  and,  unless  the  Dominion  Parliament  intervenes,  there 
wiUbe  ample  opportunity  for  a  new  and  protracted  litigation.  It  cannot 
be  determined  now,  because  the  appellant  has  not  asked  any  order  from 
the  Court  in  regard  to  the  formation  of  the  new  Board,  and  has  not  made 
the  individuals  and  religious  bodies  interested  parties  to  this  cause. 

Substantial  success  being  with  the  appellant,  he  must  have  his  costs 
as  against  the  respondents.  But  their  Lordships  are  of  opinion  that 
neither  the  respondents'  own  costs,  nor  those  in  which  they  are  found 
liable  to  the  appellant,  ought  to  come  out  of  the  Trust  Fund,  which  they 
are  holding  and  administering  without  legal  title.   The  appellant's  costs 
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Dobie     ™"st  therefore  be  paid  by  the  members  of  the  respondent  corporation 

„     *         as  individuals. 

Board  for 

the  mana-         Their  Lordships  will,  accordingly,  liumbly  advise  Her  Majesty  that 

^tjJe  tern"-   the  judgments  under  appeal  ought  to  be  reversed,  and  that  the  cause 

''fund*of^  should  be  remitted  to  the  Court  of  Queen's  Bench,  Lower  Canada,  with 

the  Pres-  directions  to  that  Court  to  give  effect  to  the  declaration  recommended 
bytprian 
Church  of  by  this  Board,  and  also  to  issue  in   appellant's  favor  an  injunction  and 

connect 'n<^®°''®6  fo'"  costs  as  directed  by  this  Board. 

(aurch'of         Macmaster,  Sail  &  Greenshields,  attorney  for  the  plaintiff  in  S.  C. 

Scotland.  /.  X  C.  Abbott,  Q.  C,  counsel  for  plaintiff  in  S.  C. 

M.  M.  Tait,  counsel  for  plaintiff  in  S.  C. 

John  L.  Morris,  attorney  for  respondents  in  S.  C. 

Strachan  Beihune,  Q.  C,  counsel  for  respondents  in  S.  C. 

C.  P.  Davidson,  Q.  C,  counsel  for  respondents  in  S.  C. 

E.  Davey,  Q.  C,  counsel  for  appellants  in  P.  C. 

R.  W.  McCleod  Fullarton,  counsel  for  appellants  in  P.  C. 
Donald  Macmaster,  counsel  for  appellants  in  P.  C. 
J.  P.  Benjamin,  Q.  0.,  counsel  for  respondents  in  P.  C. 

F.  H.  Jeune,  counsel  for  respondents  in  P.  C. 
John  L.  Morris,  covmsel  for  rerpondents  in  P.  C. 


Ducondu 

& 
Dupuy, 


PRIVY  COUNCIL. 
London,  November  27,  1883. 

Before  Sib  Barnes  Peacock,  Sir  Moxtague  Smith,  and  Sik 
Arthuk  HoBHonsE. 

DUCONDU  et  al.,  %.  DUPUY. 
Per  Curiam.     On  the  10th  July,  1858,  Edward  Scallon,  who  is  the 
•  predecessor  in  title  of  the  appellants,  contracted  with  one  Benjamin 
Peck,  the  predecessor  in  title  of  the  respondent,  to  sell  to  him  certain 
property  called  timber  limits. 

The  nature  of  a  timber  limit  is  this  : — Annual  licenses  are  granted 
by  the  Commissioner  of  Crown  Lands  to  take  possession  of  certain  areas 
'  of  laud,  to  cut  timber  within  those  areas  or  limits.  There  is  an  express 
provision  in  the  statute  that  if  any  license  is  found  to  cover  ground 
already  occupied  by  a  prior  license  the  subsequent  license  shall  to  that 
extent  be  null  and  void. 

Such  being  the  nature  of  the  property,  Scallon  contracted  to  sell  all 
the  right  and  title  obtained  by  him  from  the  Crown.  The  purchase 
money  was  to  be  paid  by  instalments,  and  when  the  last  instalment  was 
paid  the  conveyance  was  to  be  completed  by  Scallon.    The  money  was 
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paid  ;  and  Pcallon  being  dead,  his  heirs,  tlie  present  appellants,  executed  j^^gondu 
a  deed,  dated  the  16th  March,  1865,  for  the  purpose  of  completing  the  & 
conveyance  to  Gushing,  in  whom  Peck's  interest  was  then  vested.  In 
that  deed  it  is  stated  that  they  are  acting  in  execution  of  the  prior  con- 
tract ;  and  they  convey  and  release,  with  a  guarantee  against  distur- 
bance, all  the  immovable  property  and  rights  which  Scallon  had  pro- 
mised. Then  they  proceed  to  describe  it  ;  and  they  describe  it  in  pre- 
cisely the  same  terms  as  are  used  in  the  contract  of  1858.  The  property 
so  described  is  said  to  be  comprised  in  13  different  licenses,  which  pur- 
port to  convey  a  title  to  an  area  of  256  miles. 

Among  those  licenses  are  two,  numbered  97  and  98,  which  purport 
to  convey  title  each  to  an  area  of  25  miles  on  the  Assumption  River; 
and  the  heirs  of  Scullon  declare  that  the  licenses  have  been  renewed  up 
to  that  time  by  Peck  and  his  representatives.  It  turned  out  that  in 
point  of  of  fact  Nos.  97  and  98  had  not  been  renewed,  and  it  seems 
doubtful  whether  they  were  in  existence  at  the  time  of  the  contract  of 
1858.  Mr.  Fullerton  has  argued  his  case  on  the  hypothesis,  which  he 
takes  as  most  favorable  to  himself,  that  they  were  not  in  existence  at 
that  time. 

On  that  discovery  the  parties  come  together  again,  and  the  heirs  of 
Scallon  agree  to  make  good  the  loss  accruing  to  the  successors  in  title 
of  Peck  by  the  non-existence  of  licenses  97  and  98.  The  arrangement 
made  by  them  is  contained  in  a  deed  of  the  22nd  October,  1816,  execut 
ed  by  one  McConville,  who  for  the  present  purpose  is  assumed  to  be 
the  lawful  agent  of  the  appellants.  The  language  used  by  the  parties  in 
deed  is,  as  stated  in  English,  to  the  following  effect: — After  referring  to 
the  prior  transactions,  they  say,  "  In  virtue  of  that  deed" — that  is,  the 
deed  of  1858, — "  Scallon  was  bound  to  sell  256  miles  of  limits  for  cutting 
"  Vfood  on  Crown  lands  ;  and  as  there  is  found  a  deficit  of  50  miles  to 
"  complete  the  said  quantity  of  256  miles  granted  to  Gushing,  McCon- 
"  ville,  in  the  name  of  his  principals,  desiring  to  fill  up  the  deficit  which 
"  has  been  found,  has  by  these  presents  granted  and  conveyed,  with 
'•  warranty  against  all  disturbances  generally,  whatsoever,  they  may  be, 
"  to  Gushing,  the  said  quantity  of  50  miles  of  limits  on  the  said  Eiver 
"  Assumption,  described  as  follows  in  the  English  tongue."  The  descrip- 
tion is  contained  in  two  other  licenses,  Nos.  25  and  26.     Licence  25  is  in 

these  terms  : "  Commencing  at  the  upper   end   limit   No.  94  on  the 

''  southwest  side  of  L'Assomption  River,  granted  to  late  Edward  Scallon 
"  and  extending  five  miles  on  said  River  and  five  miles  back  from  its 
"  banks,  making  a  limit  of  25  square  miles,  not  to  interfere  with  limits 
"  granted  or  to  be  renewed  in  virtue  of  regulations."  Mutatis  mutandis, 
license  26  is  in  the  same  terms.  The  deed  states  that  McConville  has, 
for  his  principals,  paid  the  sum  of  $500  to  Gushing,  on  account  gene- 
rally of  all  claims  which  Gushing  may  have  against  the  heirs  of  Scallon, 
and  Gushing  further  declares  that  by  reason  of  this  deed  he  has  nothing 
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Ducondu  ^°  claim,  for  any  cause  or  reason  whatever,  against  the  heirs  of  Scallon  j 
*         and  a  general  release  is  given.     McConville  on  his  part  gives  a  general 
release  to  Gushing  for  all  claims  by  the  hens  of  Scallon. 

It  is  on  that  deed  that  the  present  question  arises.  The  difficulty 
which  has  arisen  is  this  :  that  when  the  grantee,  Gushing,  came  to  work 
on  the  limits  contained  in  the  licenses  25  and  26  he  was  stopped  by  a 
man  of  the  name  of  Hall,  who  claimed  to  be  possessed  of  the  same  land 
in  virtue  of  a  prior  license  from  the  Grown.  There  has  been  a  great 
deal  of  controversy  as  to  whether  the  interference  by  Hall  has  been 
properly  proved  in  the  suit ;  but  for  the  purposes  of  the  present  deci- 
sion all  that  part  of  the  case  is  assumed  in  favor  of  the  respondents. 
Gushing  could  not  get  the  benefit  of  all  the  land  described  in  licenses 
25  and  26,  by  reason  of  a  prior  grant  to  Hall.  Gushing  accordingly,  or 
his  assignee,  Dupuy,  the  present  respondent,  sues  the  heirs  of  Scallon 
upon  the  warranty  which  he  alleges  that  they  have  given  for  50  square 
miles  of  timber  limits.  The  question  is  whether  the  appellants  have 
given  a  warranty  for  those  50  miles  of  limits  absolutely,  or  only  a  war- 
ranty for  the  licenses  which  purport  to  give  a  title  to  the  50  square 
miles.  It  is  a  question  of  very  considerable  difficulties.  The  Courts  in 
Montreal  have  taken  one  view,  in  favor  of  the  appellants ;  aud  the  ma- 
jority of  the  Supreme  Court  has  taken  the  other  view,  in  favor  of  the 
respondent. 

There  has  been  a  good  deal  of  question,  both  in  the  Courts  below, 
and  at  the  bar  here,  whether  it  is  proper  to  go  behind  the  deed  of  Octo- 
ber, 1866.  It  is  quite  plain  what  the  course  of  a  court  of  justice  must 
be.  In  one  sense  we  cannot  go  behind  the  deed  of  1866  ;  that  is  to  say, 
the  rights  of  the  parties  must  be  regulated  by  the  construction  of  that 
deed,  and  that  deed  alone.  In  another  sense  we  have  to  go  behind  ifa 
because  the  deed  itself  refers  to  prior  transactions.  It  professes  to  be 
founded  upon  the  liability  arising  out  of  those  prior  transactions  ;  and 
a  court  cannot  properly  construe  the  deed  without  ascertaining  what 
the  position  of  the  parties  was  at  the  time  when  they  came  to  execute 
it.  Now  the  position  of  the  parties  appears  to  their  Lordships  to  be 
this:  Scallon  contracted  to  sell  his  right  and  title  to  the  13  licenses, 
which  purport  to  contain  256  square  miles.  He  was  not  liable  to  make 
good  a  title  to  the  256  square  miles  any  further  than  the  licenses  them- 
selves made  a  title  to  them.  But  he  was  liable  to  have  and  to  deliver 
the  licenses  which  he  purported  to  sell.  In  point  of  fact  he  had  not  got 
two  of  those  licenses,  and  when  that  fact  is  discovered  his  heirs  come  to 
make  up  the  deficit,  as  they  call  it  "  computer  le  deficit ;  "  that  is  to 
say,  to  do  what  Scallon  was  bound  to  do.  At  that  time  Scallon  was 
bound  to  make  good  in  some  way  the  loss  sustained  by  the  non-exis- 
tence of  licenses  97  and  98. 

What  then  do  the  parties  do  ?  They  make  up  the  deficit  by  assign- 
ing two  other  licenses.    They  call  it,  "  50  nales  of  limits  described  as 
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follows.  "  Even  tailing  the  word  "  limits  "  to  be  an  ambiguous  term, 
their  Lordships  are  of  opinion  that  "limits  described  as  follows"  must  be 
taken  to  indicate  the  thing  which  is  sold  according  to  the  description 
which  is  given.  Into  that  description  is  imported  the  condition  that 
the  license  sold  is  not  to  interfere  with  limits  granted  or  to  be  renewed 
in  virtue  of  regulations.  Therefore  the  two  licenses  which  formed  the 
subject  of  the  assignment  of  1866  are  to  be  taken  exactly  as  the  two 
missing  licenses  which  form  the  subject  of  the  contract  of  1858  were 
taken,  viz.,  as  conveying  only  such  right,  title,  and  interest  as  the  ven- 
dors had  obtained  from  the  Crown.  Now  the  guarantee  can  only  extend 
to  the  thing  that  is  sold,  the  very  subject  of  the  assignment.  If  the 
licenses  25  and  26  were  not  forthcoming,  or  if  there  was  any  defect  in 
the  title  of  the  heirs  of  Scallon  to  those  licenses,  the  guarantee  might 
have  some  operation  ;  but  the  licenses  are  forthcoming  and  have  been 
handed  over,  and  there  is  no  guarantee  against  a  deficiency  by  reason  of 
a  prior  grant. 

The  result  is,  that,  assuming  the  respondent  to  be  right  in  all  the 
issues  raised  by  him  with  respect  to  the  breach  of  the  alleged  guarantee, 
their  Lordships  are  of  opinion  that  no  guarantee  exists  to  cover  that 
alleged  breach. 

Under  these  circumstances  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  decree  of  the  Supreme  Court  be  reversed,  and  the  de- 
crees of  the  lower  Courts  restored.  The  costs  of  the  Appeal  will  fo 'low 
the  result. 

S.  Pagnuelo,  Q.C.,  and  Kenelm  E.  Dighy  for  appellants. 

F.  L.  Beique  and  M.  Fullarton  for  respondents. 
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London,  8th  March,  1883. 

Coram  Lord  Blackbtjkn,  Sir  Barnes  Peacock,  Sir- Robert  P.  Collier, 
Sir  Riohakd  Couch,  Sir  Arthur  Hobhouse. 

JAMES  ELLIOT,  et  al.  v.  JAMES  LOKD  et  al. 

The  appeal  was  from  a  judgment  of  the  Court  of  Queen's  Bench  at 
Montreal,  a  report  of  which  will  be  found  in  27  L.C.  Jurist,  p.  30. 

Pee  Curiam.  This  is  an  appeal  from  a  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada,  in  the  Province  of  Quebec  (Appeal 
Side),  in  an  action  by  the  appellants  against  the  respondents  td  recover 
damages  in  the  nature  of  demurrage  for  the  detention  of  the  appellants' 
ship,  the  "  Gresham,"  at  Sydney,  N.S.,  whither  she  had  gone  to  load 
under  a  charter-party  dated  the  12th  of  June,  1872.  Mr.  Justice  Torrance, 
as  the  Judge  of  the  Superior  Court  for  Lower  Canada,  Province  of  Quebec, 
33 
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Lord. 
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Elliott     I'istrict  of  Montreal,  on  the  21st  May,  1880,  decided  that  the  "  Gresham" 

Lmd      ^^^  unduly  detained  for  seventeen  days,  and  condemned  the  defendants 

in  £850  damages  with  interest  and  costs.  This  decision  was  reversed  on 

the  21st  of  March,  1882,  by  three  of  the  judges  of  the  Court  of  Queen's 

Bench  (Appeal  side)— one  Judge,  Mr.  Justice  Crdss  dissenting. 

No  objection  was  made  in  this  appeal  to  the  amount  of  the  damages 
and  it  was  agreed  before  their  Lordships  by  the  respondents'  counsel 
that,  if  the  appellants  are  entitled  to  recover  damages,  they  are  to  be 
calculated  for  seventeen  days  at  the  rate  of  £50  per  day,  as  was  adjudged 
by  Mr.  Justice  Torrance. 

The  appellants  were  the  owners  of  a  steamship  called  the  "  Gresham  " 
and  the  defendants  were  merchants  trading  at  Montreal  under  the  firm 
name  of  Lord,  Magor  &  Munn.  On  the  12th  of  June,  1873,  the  plaintiffs, 
through  Mr.  John  G.  Sidey,  their  agent  at  Montreal,  entered  into  a 
charter-party  with  the  defendants  for  the  hire  of  the  "  Gresham,"  then 
at  Liverpool.    The  material  part  of  it  is  as  follows : 

"  It  is  this  day  mutually  agreed  between  J.  G.  Sidey,  of  Montreal, 
agent  of  the  good  steamship  or  vessel  called  the  '•  Gresham,"  whereof 

is  master,  of  the  measurement  of  1801 — 1162  tons,  or  there. 

abouts,  now  in  Liverpool,  of  the  one  part,  and  Messrs.  Lord,  Magor  & 
Munn,  of  Montreal,  that  the  said  ship  being  tight,  staunch  and  strong, 
and  every  way  fitted  for  the  voyage,  shall,  with  all  convenient  speed, 
sail  and  proceed  to  Sydney,  or  other  port,  or  so  near  thereunto  as  she 
may  safely  get,  and  there  load  from  the  factors  of  the  said  merchant  a 
full  and  complete  cargo  of  coals,  taking  her  turn  with  other  steamers, 
but  taking  precedence  of  sailing  vessels,  and  receive  prompt  despatch 
in  loading  and  discharging,  and  to  load  and  discharge  always  afloat." 

The  "  Gresham''  under  the  command  of  E.  G.  Bulkeley,  the  master, 
proceeded  from  Liverpool  to  Sydney,  and  arrived  there  on  the  morning 
of  Saturday,  the  19th  of  July,  1873,  when  the  master,  about  9  a.  m.  on 
that  morning,  notified  to  Messrs.  Archibald  &  Co.,  of  Sydney,  the  agents 
of  the  charterers  there,  that  she  was  ready  to  receive  and  load  her  cargo 
under  the  charter-party.  On  the  25th  of  July  a  few  bunkers  of  coals 
were  shipped,  but  no  cargo  of  coals  were  shipped  on  board  the 
"  Gresham"  until  the  4th  of  August,  on  which  day  she  began  to  take  in 
cargo  coals,  and  finished  loading  on  the  13th.  She  was  then  compelled 
to  leave  with  less  then  her  full  cargo  by  300  tons,  but  no  question  arises 
as  to  this. 

The  appellants  in  their  declaration  alleged  that  the  defendants  did 
not  according  to  the  terms  of  the  charter-party  load  the  "  Gresham" 
with  a  full  and  complete  cargo  of  coals  taking  her  turn  with  other 
steamers,  but  taking  precedence  of  sailing  vessels,  and  afford  and  give 
the  said  steamship  prompt  despatch  in  loading  her  cargo  of  coals.  And 
the  defendants  by  their  plea  averred  that  they  complied  with  the  con- 
ditions of  the  charter-party,  and  that  the  "  Gresham''  had  her  turn  with 


PRivr  COUNCIL  939 

other  steamers,  taking  precedence  of  sailing  vessels,  according  to  the 
custom  and  usage  of  the  port  of  Sydney,  and  had  prompt  despatch  in         & 
loading  at  Sydney.  ^°''^- 

The  material  evidence  upon  this  matter  is  that  of  Frederick  N. 
Gisborne,  the  only  witness  called  for  the  defendants,  and  the  entries  in 
a  shipping  book  of  which  he  produced  a  copy,  and  which,  he  said,  con- 
tained a  complete  history  of  the  business  done  during  the  period  to 
which  they  relate.  Mr.  Gisborne  stated  he  was  the  engineer  of  two  or 
three  coal  companies  at  Sydney ;  that  all  vessels  loading  from  the  mines 
he  was  attending  to  were  of  necessity  reported  to  him,  and  no  other  per- 
son had  any  right  to  enter  reports  of  vessels.  Each  vessel  was  put  down 
in  turn  in  the  book  at  the  time  it  was  reported,  and  they  were  loaded  in 
that  order.  None  of  the  steamships  that  were  berthed  or  reported  after 
the  "  Gresham"  were  loaded  before  her,  and  the  "  Hibernia"  being  re- 
ported before  the  "  Gresham,"  was  loaded  before  her.  They  gave  the 
''  Gresham,"  coal  as  fast  as  they  could  deliver  it — as  fast  as  facilities  of 
the  mine  would  allow ;  the  facilities  of  the  pier  were  greater  than  the 
production  of  the  mines,  and  the  vessels  could  have  been  loaded  in  a 
shorter  time  or  with  more  despatch  if  the  facilities  at  the  mine  had  been 
better. 

The  following  is  a  copy  of  the  entries  in  the  shipping  book : — 

"  Extracts  from  Shipping  Book. 

"  1873. 

"  SS.  Kangaroo— Telegraph  Cable  Fleet. 

"  Commenced  loading,  19th  July.  Completed,  24th.  Cargo,  761  tons. 

"  SS.  Gresham — Reported,  22nd  July.  Commenced  loading,  25th. 
completed,  13th  August.     Cargo,  1,830^  tons. 

"  Schr.  Heroine Arrived,  22nd  July.  Loaded,  24th.  Cargo,  120  tons. 

"  Schr.  Fear  not Arrived,  24th  July.  Loaded,  25th.    Cargo,  52  tons. 

"  Lchr.  Trial Reported,  25th  July.    Loaded,  26th.     Cargo,  41  tons. 

"  SS  Hibernia— Telegraph  Fleet.  Reported,  19th  July.  Commenced 
loading,  30th.     Completed,  5th  of  August.     Cargo,  1,901  tons. 

"  Schr.  Rebecca  Ann— Arrived  31st  July.  Loaded,  1st  and  2nd 
August.    Cargo,  192  tons. 

"SS.  Alpha— Completed  discharging,  1st  August.  Commenced 
loading,  7th  August.    Completed  16th.  Cargo,  1,959  tons. 

"  SS.  R.  M.  Hunton  took  143  tons  bunker  coal  6th  and  7th  August. 

"  SS.  Crossby  took  234  tons  bunker  coal  11th  and  15th  August." 

It  was  explained  by  Mr.  Gisborne  that  the  three  schooners, 
"Heroine,"  "  Fear  Not"  and  "Trial,"  occupied  inside  berths  where  no 
large  steamers  could  lie,  and  the  loading  of  them  did  not  interfere  with 
the  loading  of  the  larger  vessels.  But  the  "  Hibernia"  which  was  reported 
on  the  19th  July,  did  not  commence  loading  until  the  30th,  and  between 
the  24th  and  30th  only  three  small  cargoes  of  120,  52  and  41  tons  res- 
pectively, were  loaded,  viz.,  on  the  24th,  25th  and  26th.    No  coals  were 
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Elliott  ^"^'^^d  on  the  three  following  days,  and  the  loading  of  the  "  Hibernia's 
cargo"  of  1,901  tons  was  completed  between  the  4th  and  13th  of  August, 
only  a  few  bunker  coals  having  been  loaded  on  the  25th  of  July.  These 
dates  show  the  time  within  which  it  was  possible  to  load  the  cargoes  if 
the  coals  had  been  ready. 

The  arrival  of  the  "  Gresham"  having  been  notified  to  the  defen- 
dants' agents  on  the  19th  of  July,  the  plaintiflfs  were,  by  the  terms  of 
the  charter-party,  entitled  to  a  full  and  complete  cargo  of  coals  on  that 
day.  The  respondents'  counsel  did  not  dispute  that  when  the  ship  is 
ready  to  load  the  charterers  must  have  a  cargo  ready,  but  he  contended 
that  they  were  not  bound  to  do  anything  till  the  ship  was  in  her  turn, 
and  it  was  not  shown  that  she  did  not  begin  to  load  before  the  5th  of 
August  because  the  cargo  was  not  ready.  The  facts,  however,  are,  that 
the  defendants  employed  the  same  person,  the  agent  of  the  coal  compa- 
nies, to  load  the  "  Gresham"  as  was  employed  to  load  the  "  Hibernia.'' 
In  consequence  of  the  delay  in  getting  the  coals  down  from  the  mines, 
there  was  not  a  sufficient  supply  at  the  port,  by  which  the  loading  of 
the  "  Hibernia"  was  delayed.  The  deficiency  of  coals,  and  not  the 
waiting  for  her  turn,  was  the  cause  of  the  "  Gresham"  not  sooner  obtain- 
ing her  cargo. 

The  defendants  undertook  that  the  ship  should  receive  prompt  des- 
patch in  loading,  and  their  Lordships  are  of  opinion  that  they  are  res- 
ponsible for  this  delay. 

It  is  not  necessary  to  consider  whether  the  "  Gresham"  was  thus 
delayed  for  the  whole  of  the  17  days,  it  having  been  agreed  that  £850 
shall  be  taken  as  the  amount  of  the  damages.  Their  Lordships  therefore, 
will  humbly  advise  Her  Majesty  to  reverse  the  decree  of  the  Court  of 
Queen's  Bench  (Appeal  Side),  and  to  affirm  the  judgment  of  the  Superior 
Court  of  the  21st  May,  1880,  with  costs.  And  the  respondents  will  pay 
the  costs  of  this  appeal. 

C.  P.  Butt,  Q.  C,  and  Bunlop  &  Lyman,  for  appellants. 

Cohen,  Q.  C,  and  Kerr,  Carter  &  Mc  Gibbon,  for  respondents.    • 
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PE[VY  COUNCIL.  Frechette 

London,.  November  24, 18S3  fictwfere' 

Before:  Lord  Watson,  Sir- Barnes  Peaooor,  Sir  Robert  P.  Collier,  Sir     olnthe. 
EicHARD  CoacH  and  Sir  Arthur  Hobhouse. 

FRECHETTE  v.  LA  COMPAGNIE  MANUFACTUKIEKK  DE  ST. 
HYACINTHE. 

Per  Curiam.  The  parties  to  this  suit  are  owners  of  contiguous 
lands  on  the  left  bank  of  the  Eiver  Yamaska  ;  the  plaintiffs,  who  are 
respondents,  being  the  owners  of  the  upper  lands,  and  the  defendants, 
one  of  whom  is  the  appellant,  of  the  lower.  The  complaint  is  that  the 
defendants  have  lately  erected  a  barrier  which  prevents  the  water  flowing 
in  due  course  from  off  the  land  of  the  plaintiffs. 

To  understand  the  position  of  affairs  it  is  convenient  to  refer  to  a 
plan  put  in  by  the  defendants.  Prior  to  the  year  1878  matters  stood  as 
follows  : — The  whole  river  was  traversed  by  a  dyke  marked  A,  which 
conducted  the  water  to  a  mill  (No.  4)  belonging  to  the  plaintiffs.  After 
working  that  mill  the  water  escaped  into  the  natural  channel  of  the 
river,  and  was  not  diverted  again  by  the  plaintifts  until  nearly  100  yards 
below  mill  No.  4,  where  it  reached  the  head  of  another  dyke  (Dyke  No. 
1),  which  was  built  near  and  nearly  parallel  to  the  left  bank,  and  which 
caught  a  portion  of  the  stream  and  carried  it  to  another  mill  (Mill  No.  1) 
belonging  to  the  plaintiffs,  the  rest  of  the  stream  was  caught  by  a  dyke 
(Dyke  No.  3),  tho  head  of  which  was  in  mid-channel  opposite  Mill  No.  4 
and  which  conducted  the  water  to  the  defendants'  Mill  No.  3.  The  wa- 
ter escaping  through  the  tail  race  of  Mill  No.  1  also  descended  to  Mill 
No  3,  but  how  it  was  used  there,  if  used  at  all,  does  not  clearly  appear. 
Early  in  the  year  1878  the  plaintiffs  carried  Dyke  No.  1  up  the  river  to 
a  point  above  the  head  of  Dyke  No.  3,  and  there  connected  it  with  a 
reefof  shingle  which  extends  to  the  right  bank  of  the  river.  By  this 
work  the  whole  stream  has  been  intercepted  below  Mill  No.  4  and  con 
ducted  to  Mill  No.  1,  except  when  there  is  water  enough  to  overflow  the 
reef  of  shingle,  and  except  so  much  as  may  leak  through  the  dyke  or 
through  the  reef.  The  defendant  says  that  water  has  thus  been  taken 
away  from  the  water-course  formed  by  Dyke  No.  3 ;  and  in  the  month  of 
June,  1878,  for  the  purpose  as  he  alleges  of  recouping  himself,  he  erect- 
ed a  barrier  so  as  to  prevent  the  escape  of  water  from  the  tail  race  of 
Mill  No.  1,  and  to  form  a  head  of  water  for  a  new  mill  which  he  built 
just  below  No.  3.  The  plaintiffs  have  also  built  a  new  mill  (Mill  No.  2) 
just  below  No.  1,  and  have  excavated  the  bed  of  the  river  to  receive 
their  new  wheels. 

There  has  been  considerable  controversy  whether  the  defendants' 
operations  have  impeded  the  working  of  Mill  No.  1  or  only  that  of  Mill 
No.  2,  but,  in  their  Lordship's  opinion,  the  controversy  is  not  now  ma- 
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Frfichette  *®"*1'    The  important  fact  is  that  the  defendants'  barrier  has  been 

*        found  to  bay  back  the  water  to  a  maximum  depth  of  22  inches  at  point 

facturiere  A,  which  is  the  dividing  line  of  the  two  properties.     And  the  important 

liinthe'.^  question  is,  whether  the  plaintiffs  are  entitled  to   have  the  barriers  so 

lowered  that  the  water  shall  not  be  bayed  back  to  any  extent  at  all  at 

Point  A. 

By  the  Civil  Code  of  Quebec  all  rights  to  flowing  water  are  classed 
under  the  head  of  servitudes ;  and  by  sect.  500  real  servitudes  are  divi- 
ded into  three  classes,  according  as  they  arise  from  the  natural  position 
of  the  property,  from  the  law,  or  from  the  act  of  man.  Servitudes  arising 
from  the  law  have  nothing  to  do  with  the  present  question. 

Sect.  501,  which  deals  with  servitudes  of  the  first  class,  is  as  follows  ; 
— "  Lands  on  a  lower  level  are  subject  towards  those  on  a  higher  level  to 
"  receive  such  waters  as  flow  from  the  latter  naturally  and  without  the 
"  agency  of  man.  The  proprietor  of  the  lower  land  cannot  raise  any 
"  dam  to  prevent  this  flow.  The  proprietor  of  the  higher  land  can  do 
"  nothing  to  aggravate  the  servitude  of  the  lower  land." 

Sect.  503  applies  specially  to  rivers.  It  says.  "  He  whose  land  bord- 
"  ers  on  a  running  stream  may  make  use  of  it  as  it  passes  for  the  utility 
"  of  his  land,  but  in  such  manner  as  not  to  prevent  the  exercise  of  the 
"  same  right  by  those  to  whom  it  belongs,  saving  the  provisions  con- 
''  tained  in  Cap.  51  of  the  Consolidated  Statutes  for  Lower  Canada,  or 
"  other  special  enactments."  "  The  same  right  "  their  Lordships  take  to 
mean  the  right  to  make  use  of  the  running  stream  at  it  passes  the 
bordermg  land. 

Unless  then  the  provisions  of  the  Code  are  limited  by  some  special 
enactment,  the  plaintiffs  have  a  right  to  say  that  the  flow  of  water  from 
their  land  shall  not  be  impeded,  so  far  as  it  is  a  natural  flow,  and  inde- 
pendant  of  the  agency  of  man.  In  this  case  the  natural  flow  of  the 
river  has  been  altered  by  the  agency  of  man  for  a  long  time,  but  an  arti- 
flcial  flow  may  acquire  as  ample  a  right  to  protection  as  a  natural  flow. 

The  3rd  cap.  of  the  4th  title  of  the  Code  treats  of  servitudes  esta- 
blished by  the  act  of  man.  Sect.  545  recognizes  the  right  of  every  pro- 
prietor to  subject  his  property  to  such  servitudes  as  he  may  think  pro- 
per consistently  with  public  order.  Sects.  549  and  550  are  as  follows  ; — 

"  No  servitude  can  be  established  without  a  title  :  possession  even 
immemorial  is  insufficient  for  that  purpose.  " 

"  The  want  of  a  title  creating  the  servitude  can  only  be  supplied  by 
an  act  of  recognition  proceding  from  the  proprietor  of  the  land  subject 
thereto. " 

'•'  Title,  "  which  answers  to  "  titre,  "  means  a  written  or  express 
grant. 

Now  as  regards  the  flow  of  water  which  existed  prior  to  1878,  and 
which  it  may  be  convenient  to  call  the  established  flow,  it  is  not  now 
disputed  but  that  the  plaintiffs  became  and  were,  just  before  the  exeou- 
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tion  of  their  new  works,  rightfully  possessed  (whether  by  title  or  hy  p,.6chette 
some  act  of  recognition   does  not  clearly  appear),  of  what,  according  to        & 
the  Code,  is  a  servitude  over  the  defendants'   property-   Their  Lordships  facturlere 
consider  that  the  plaintiffs  then  had,  at  least  as  between  them  and  the    ^"{nihe^^' 
defendants,  the  same  right  to  protection  for  the  established  flow  as  if  it 
were  the  natural  flow.     The  defendants  might  not  raise  any  dam  to  obs- 
truct the  established  flow. 

The  appellant's  counsel  contended  strongly  at  the  bar  that  the 
working  of  the  plaintiffs'  mill  has  not  been  impeded  or  only  impeded  to 
a  slight  extent,  and  that  the  defendants  have  been  materially  injured 
by  the  abstraction  of  water.  But  their  Lordships  did  not  think  it  neces- 
sary to  hear  the  respondent's  counsel  on  those  points.  For  the  right  to 
resist  interference  witn  a  natural  flow  of  water,  or  a  flow  legally  esta" 
blished,  is  independent  of  the  natural  user  of  the  water.  Neither  would 
the  plaintiff's  right  to  have  the  established  flow  protected  be  baured  by 
the  mere  fact  that  the  defendants  may  have  been  injured  by  depri- 
vation of  water  owing  to  the  extension  of  Dyke  No.  1.  That  might  give 
the  defendants  a  right  to  sue  for  damages,  or  to  remove  the  dyke  ;  but 
it  does  not  follow  that  they  can  interfere  with  the  established  flow  from 
the  plaintiff"s  land. 

The  appellant's  counsel  also  insisted  strongly  that  the  action  is 
wrong  in  form,  but  their  Lordships  see  no  reason  to  diifer  from  the  two 
Quebec  Courts  on  this  point. 

The  question  whether  Chapter  51  of  the  Consolidated  Statutes  does 
not  confine  the  plaintiffs  to  a  single  remedy,  viz.,  that  of  pecuniary 
damages,  is  a  more  substantial  one.  Tnere  is  certainly  great  difficulty 
in  so  construing  the  Code  and  the  statute  as  to  produce  a  clear  and  har 
monious  result  for  the  whole.  There  is  nothing  on  the  face  of  the  sta- 
tute itself  to  limit  the  generality  of  the  powers  it  appears  to  confer  on 
riparian  owners.  It  was  stated  at  the  bar  that  there  has  been  a  course 
of  decisions  in  Canada  which  had  the  effect  of  placing  a  limit  on  the 
general  terms  of  the  statute.  But  the  only  case  cited,  that  which  is 
stated  in  the  respondent's  factum  filed  11th  May,  1881,  appears  only  to 
refer  to  the  mode  of  ascertaming  damages.  And  the  Judges  in  the 
Lower  Courts  do  not  refer  to  any  course  of  decision,  while  they  enter- 
tain a  great  diversity  of  view  as  to  the  limits  within  which  the  statute  is 
to  be  construed.  The  Superior  Court  appears  to  think  that  the  statute 
is  no  answer  to  actions  founded  on  common  right  and  on  actual  injury. 
Mr.  Justice  Eamsay,  while  impugning  both  the  motives  and  the  capacity 
of  its  framers,  think  it  means  nothing  more  than  that  if  and  when  dama- 
ges are  sued  for  they  shall  be  ascertained  by  referees.  The  rest  of  the 
Court  m  one  passage  express  an  opinion  that  the  statute  was  not 
intended  to  operate  against  those  who  had  turned  running  waters  to 
use,  and  in  another,  that  it  was  intended  to  operate  only  against  land- 
owners and  not  against  millowners.     It  is  diflioult  to  find  the  foundation 
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Frechette  ^°^  ^^^  °^  these  limitations.    At  the  same  time,  their  Lordships  find  it 
<fc         diflBcult  to  suppose  that  by  the  saving  of  the  statute  contained  in  Sect. 

facturiSre  503,  the  Code  intended  to  give  no  remedy  whatever  beyond  pecuniary 
*cintoef'  compensation  for  any  violation  of  its  rules.    The  question  was  very  ably 
argued  at  the  bar,  but  in  the  result  their  Lordships  do  not  find  it  neces- 
sary to  pronounce  any  opinion  on  it. 

The  substantial  difficulty  in  the  way  of  the  plaintifts  is  this :  that 
they  are  seeking  to  establish  a  new  and  different  servitude  by  the  act 
of  man  without  either  grant  or  recognition ;  that  they  have  not  alleged 
or  proved  what  was  the  precise  servitude  which  existed  prior  to  1878  ; 
and  that  the  decree  which  they  have  obtained  proceeds  on  the  assump- 
tion  that  the  existing  state  of  things  is  the  natural  state,  or  at  least  that 
there  is  identity  between  the  state  of  things  before  and  after  the  plain- 
tiffs' operations  of  1879.  This  is  the  difficulty  to  which  the  attention  of 
their  counsel  was  specially  called,  and  to  see  how  it  stands  it  is  neces- 
sary to  examine  the  proceedings  with  some  particularity. 

In  the  declaration  filed  by  the  plaintiffs,  they  set  forth  their  docu- 
ments of  title,  and  allege  that  they  have  had  for  upwards  of  62  years 
the  rights,  privileges  and  water  powers  actually/  used  hy  them.  They 
pray  for  a  declaration  that  the  defendants  have  illegally  disturbed  the 
enjoyment  of  them,  and  for  demolition  of  the  defendant's  barrier.  It  is 
clear  then  that,  so  far,  the  plaintiffs  make  no  distinction  between  the 
existing  flow  of  water  and  the  established  flow. 

The  defendants  on  their  part  rely  on  the  alterations  of  1878.  They 
say  in  substance  that  the  mischief  is  caused  by  the  plaintiffs'  own  works 
executed  below  Mill  No.  1  in  the  preceding  spring  and  summer ;  that 
the  extension  of  Dyke  No.  1  has  caught  all  the  water  and  carried  it 
down  to  Mill  No.  1  ;  that  by  collecting  so  large  a  quantity  of  water  into 
the  narrow  space  on  the  left  bank,  the  plaintiffs  have  themselves  to 
blame  it  if  at  that  point  the  water  is  more  abundant  than  they  like  ; 
and  that  they  have  no  grant  (titre)  giving  them  a  right  so  to  use  the 
river. 

In  reply  to  these  defences  the  plaintiffs  do  not  fall  back  on  their 
right  to  the  natural  or  the  established  flow  of  the  water.  As  regards 
their  works  below  Mill  No.  I,  they  say  that  the  defendants'  allegations 
are  false  in  fact.  And  as  to  all  their  recent  operations,  they  say  that 
their  only  object  has  been  to  preserve  the  water  and  conduct  it  from 
one  of  their  mills  to  another,  os  they  have  always  done. 

At  the  wish  of  both  parties  experts  were  appointed  by  the  Court  to 
,to  report  upon  instructions  given  to  them  by  the  Court.    They  were  to 
state, — 

1 .  The  conditions  of  the  localities  and  of  the  erections  described  in 

the  writings  of  the  parties,  both  before  and  after  the  said  erec- 
tions. 

2.  Tlie  works  of  the  defendants. 
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3.  The  nature  of  those  works,  and  whether  they  are  calculated  to  prgdiette 

injure  the  working  of  the  water  power  used  by  the   plaintiflfs         & 
>  before  they  were  completed.  facturiere 

4.  What  should  be  done  so  that  each  party  may  use  the  water  with-    clnthe. 

out  injury  to  the  other. 

5  What  amount  of  damages,  if  any,  should  be  paid  by  the  defend- 
ants to  the  plaintiffs. 

These  instructions  are  not  pointed  to  the  effect  of  the  plaintiffs' 
operations,  but  rather  indicate  that  the  only  question  is  whether  the 
flow  existing  at  the  time  of  the  defendants'  operations  has  been  impeded- 

In  answer  to  the  first  and  second  questions  the  experts  show  the 
construction  of  the  old  and  new  mills  to  the  effect  hereinbefore  stated 
but  they  say  nothing  about  the  extension  of  Dyke  No.  1,  nor  do  they 
show  what  was  the  former  flow  of  the  water,  or  the  bed  of  the  river,  or 
in  any  other  respect  what  was  the  state  of  the  localities  prior  to  the 
execution  of  the  recent  works  of  the  plaintiffs.  In  answer  to  the  third 
question  they  find  that  the  defendants'  new  barrier  bays  back  the  water 
to  the  depth  of  about  two  feet  at  the  boundary  line.  Point  A.  In  answer 
to  the  fourth  question  they  find  the  the  defendants  ought  to  lower  their 
barrier  22  inches,  so  as  not  to  bay  back  the  water  at  all  over  Point  A. 
And  they  award  $100  for  damage. 

The  parties  then  went  into  evidence,  and  the  cause  came  on  for 
hearing  before  Mr.  Justice  Sicotte,  Judge  of  the  Superior  Court.  That 
learned  Judge  gave  the  plaintiffs  a  decree  in  precise  accordance  with 
the  opinion  of  the  experts.  The  decree  is  founded  on  recitals  showing 
that  the  plaintiffs  have  been  in  possession  of  a  real  right  for  a  year  and 
a  day,  using  the  upper  waters  and  letting  them  escape  over  the  land  of 
the  defendants.  Then  it  states  that  the  barrier  raised  by  the  defend- 
ants has  obstructed  the  waters  in  their  natural  course  such  as  it  was 
formerly. 

It  is  clear  then  that  the  Superior  Court  paid  no  attention  to  the 
alteration  effected  by  the  plaintiffs' works  in  1878.  The  recital  of  pos- 
session for  a  year  and  a  day  is  true  of  the  prior  state  of  things,  but  is 
tot  true  of  the  existing  state  of  things.  Nor  is  the  present  course  of  the 
water  its  natural  course,  nor  such  as  it  was  formerly. 

On  appeal  to  the  Queen's  Bench,  there  was  a  difference  of  opinion 
among  the  Judges.  Mr.  Justice  Ramsay  states  very  clearly  the  point 
of  the  defence  which  is  now  under  discussion.  H  e  says, "  The  defendants 
"  answer  that  they  have  not  stopped  the  natural  flow  of  the  water,  but 
"  that  the  plaintiff  has,  by  increasing  his  own  works  above,  directed  the 
"  waters  of  the  river  out  of  their  natural  course,  and  so  created  an  arti- 
'  fioial  accumulation  of  water  which  can  only  escape  through  the  tail 
"  race."  He  thinks  this  would  be  a  good  defence  if  it  were  not  for  the 
acquiescence  or  recognition  of  the  defendants.  But  there  is  no  evidence 
of  such  acquiescence  in  the  plaintiffs'  works  of  1878.    The  evidence 


946  PRIVY  COUNCIL 

Frechette  I'^f^rred  to  by  Mr.  Justice  Ramsay  consists  of  two  acts.    First,  the  con- 
*         struction  by  the  defendants  of  Dyke  No.  3,  which  was  long  prior  to  the 

facturiere  extension  of  Dyke  No.  I.  Secondly,  the  construction  of  the  works  now 
*cinth&  complained  of.  But  in  the  first  place,  though  it  is  true  that  by  their 
new  works  the  defendants  sought  to  take  advantage  of  the  new  flow  of 
water,  they  did  so  because  their  former  flow  was  partially  cut  off.  And 
in  the  second  place  an  act  can  hardly  be  treated  as  acquiescence  in  fa- 
vour of  a  person  who  have  ever  since  been  contending  against  it,  and 
striving  to  destroy  it.  It  is  at  the  utmost  acquiescence  on  condition  of 
enjoying  the  thing  acquiesced  in,  and  if  that  condition  is  taken  away,  so 
is  the  acquiescence. 

Having  thus  disposed  of  the  defence  founded  on  extension  of  Dyke 
No.  1,  Mr.  Justice  Ramsay  addresses  himself  to  the  question  of  damage. 
He  thinks  that  there  is  no  sufficient  evidence  of  damage,  and  would 
either  dismiss  the  action  or  remit  it  for  further  report  by  experts. 

The  opinion  of  the  rest  of  the  Court  was  delivered  by  Mr.  Justice 
Tessier.  That  learned  Judge  states  the  defendants'  plea  that  the  plain- 
tiffs themselves  have  caused  the  mischief  complained  of,  but  he  thinks 
it  completely  answered  by  the  report  of  the  experts  in  answer  to  the 
3rd  question.  Now  that  que-tion  and  answer  relate  only  to  the  exist- 
ing flow  of  water,  and  have  absolutely  no  bearing  on  the  prior  question 
whether  the  plaintiffs  are  entitled  to  have  that  flow  protected.  Mr.  Jus- 
tice Tessier  then  quotes  Art.  501  of  the  Code,  and  says  that  the  Com- 
pany have  not  added  anything  to  the  volume  of  the  water  by  the  hand 
of  man,  because  they  have  not  introduced  any  foreign  water  into  the 
Yamaska.  On  these  grounds  the  Court  decides  for  the  plaintiffs,  and 
dismisses  the  appeal. 

It  is  true,  indeed,  that  the  plaintiffs  have  not  increased  the  whole 
volume  of  the  Yamaska,  but  they  may  have  accumulated  the  waters  of 
that  river  into  a  small  space,  and  so  have  increased  their  depth  at  the 
point  where  they  complain  of  it,  and  have  augmented  the  servitude 
they  desire  to  enforce.  This  is  the  very  thing  which  the  Court  of  Queen's 
Bench  appear  to  think  would  be  material  if  only  it  had  been  done  by 
introducing  fresh  water  into  Yamaska,  instead  of  being  done  by  a  read- 
justment of  the  waters  of  Yamaska  itself.  That  it  must  have  been  done 
to  some  extent  seems  evident  from  the  plan,  and  the  respondents'  coun- 
sel so  admitted.  It  results  also  from  the  evidence  given  by  Bertrand 
and  by  Delisle,  showing  how  the  water  which  used  to  flow  to  the  right 
of  Dyke  No.  1  now  flows  to  the  left.  The  plaintiffs  have  left  the  point 
untouched  by  evidence.  Whether  the  difference  is  much  or  little  has 
not  been  ascertained.  By  Sect.  501  of  the  Code,  the  proprietor  of  the 
higher  land  can  do  nothing  to  aggravate  the  servitude  of  the  lower 
land.  The  plaintiffs  have  certainly  accumulated  the  volume  of  the 
water,  and  have  probably  increased  its  depth  in  the  narrow  channel  up 
to  the  dividing  line.    To  that  extent  they  are  aggravating  the  servitude 
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of  the  lower  land,  and  to  that  extent  at  least  they  have  no  right  to  ^  ,  ^  ^^ 

-  ,         T      ,  "^  °  Freonette 

demand,  as  they  do  demand,  a  free  course  for  the  water  sent  down  by    ,     & 

them.    That  the  matter  is  left  in  this  uncertainty  is  the  fault  of  the  facturl^re' 

plaintiffs  who  are  bound  to  allege  and  prove  a  case  entitling  them  to  ''®cfnther 

relief.    They  come  into  Court  insisting  on  their  right  to  keep  unstructed 

the  flow  of  water  which  they  say  has  existed  as  it  now  is  for  more  than 

60  years.    The  issue  is  distinctly  raised  that  the  existing  flow  is  not  the 

ancient  one  ;  but  they  continue  to  insist  that  it  is,  and  refuse  to  shape 

the  case  so  as  to  try  the  question  whether  or  no  they  are  really  entitled 

to  some  relief  on  the  ground  that  the  established  flow  had  been  interfered 

with,  and  to  get  that  amount  of  relief.     It  is  unsatisfactory  to  dispose  of 

a  case  on  such  grounds,  but  their  Lordships  cannot  see  by  what  right 

the  defendants  are  to  be  compelled  to  keep  their  dam  so  low  that  the 

whole  volume  of  water,  as  accumulated  and  increased  by  the  plaintiffs, 

shall  run  away  unobstructed. 

It  is  not  easy  to  find  decisions  precisely  applicable  to  such  peculiar 
circumstances  ;  but  their  Lordships  have  not  been  referred  to  and  are 
not  aware  of  any  case  in  which  the  plaintiff  has  obtained  relief  in  res. 
pect  of  any  servitude  except  that  to  which  he  has  clearly  alleged  and 
proved  his  right. 

In  Saunders  v.  Newman,  IB.  &  A.  258,  the  plaintiff  had  acquired  a 
prescriptive  right  to  an  artificial  flow  of  water.  All  he  had  done  within 
recent  times  was  to  alter  the  construction  of  the  wheel  turned  by  the 
water.  It  was  held  that  the  defendant,  a  lower  proprietor,  had  no  right 
to  obstruct  the  ancient  flow  ;  but  it  seems  clear  from  the  observations 
of  the  Judges  that  the  decision  would  have  been  otherwise  if  the  plain- 
tiffs operations  had  substantially  altered  the  flow  of  the  water.  Abbott 
J.,  says,  "  When  a  mill  has  been  erected  upon  a  stream  for  a  long  period 
"  of  time,  it  gives  to  the  owner  a  right  that  the  water  shall  continue  to 
"  flow  to  and  from  the  mill  in  the  manner  in  which  it  has  been  accus- 
"  tomed  to  &ow  during  all  that  time.  The  owner  is  not  bound  to  use  the 
"  water  in  the  same  precise  manner,  or  to  apply  it  to  the  small  mill.  If 
"  he  was,  that  would  stop  all  improvements  in  machinery.  If  indeed  the 
"  alterations  made  from  time  to  time  prejudice  the  right  of  the  lower 
''  mill,  the  case  would  be  different  ;  but  here  the  alteration  is  by  no 
"  means  injurious,  for  the  old  wheel  drew  more  water  than  the  new 
"  one. " 

Tapling  v.  Jones,  11  H.  L.  290,  was  cited  as  an  authority  for  the 
plaintiffs  ;  but  so  far  as  it  bears  upon  the  point  under  discussion  it  fa- 
vours the  argument  for  the  defendants.  For  the  plamtiff  in  Tapling  v. 
Jones  succeeded  in  getting  protection  for  nothing  but  his  ancient  light  ; 
those  very  rays  of  light  to  which  he  had  acquired  an  indefeasible  right. 

Lord  Westbury  says  : "  In  the  present  case  an  ancient  window  in  the 

"  plaintiffs  house  has  been  preserved,  and  remain  unaltered  during  all 
"  the  alterations  of  the  holding The  appellants'  wall,  so  far 
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Frfiohette  "  ^  '*  obstructed  the  access  of  light  to  the  respondent's  ancient  unal- 

&  "  tered  window,  was  an  illegal  obstruction."    And  Lord  Chelmsford,  in 

Cie  jylanu-  '  o  / 

facturisre  answering  the  argument  that  the  alteration  of  window  had  changed  the 

cfuth?^*  character  of  the  right  so  as  to  destroy  it,  says,  "  But  it  is  not  easy  to 
"  comprehend  how  this  effect  can  be  produced  by  acts  wholly  uncon- 
"  nected  with  an  ancient  window  which  the  owner  has  carefully  retain- 
ed in  its  original  state.'' 

It  may  be  inferred  from  these  judgments  that,  if  the  plaintiff  in 
Tapling  v.  Jones  had  so  mixed  up  his  old  lights  with  his  new  ones  that 
they  could  not  be  distinguished,  he  would  have  failed.  It  is  true  that 
in  that  case  the  protection  given  to  the  ancient  light  carried  with  it  in- 
cidentally protection  to  the  new  Ughts.  But  the  only  reason  why  it  did 
so  was  that  the  new  lights  could  not  be  obstructed  without  obstruction 
to  the  ancient  light.  New  lights  are  no  encroachment,  nor  did  the 
plaintiff's  deed  aggravate  the  defendant's  servitude,  for  he  was  only 
prevented  from  building  so  as  to  obstruct  the  ancient  lights.  In  the 
case  of  an  augmented  flow  of  water  the  servitude  of  the  lower  proprietor 
is  aggravated. 

The  result  is  that  the  Plaintiffs  have  insisted  on  enjoyment  to  which 
they  have  shown  no  legal  title,  and  have  not  proved  or  even  alleged 
any  case  for  relief  in  respect  of  that  enjoyment  to  which  they  may  have 
had  a  title.  Their  Lordships  have  anxiously  considered  whether  it  is 
possible  usefully  to  remit  the  case  to  be  tried  on  the  true  issues.  They 
are  however,' convinced  that  an  attempt  to  do  so  will  not  save  time  or 
money,  and  that  the  litigation  must  follow  the  strict  course.  They  will 
humbly  advise  Her  Majesty  to  rever-e  the  decrees  below  and  to  dismiss 
the  action  with  costs.     The  costs  of  this  appeal  will  follow  the  result. 

Judgment  reversed. 

Henry  Matthews,  Q.C.,  and  Macleod  Fullerton,  counsel  for  the 
Appellant. 

Bompas,  Q.C.,  and  Kenelm  E.Dighy,  counsel  for  the  Respondents. 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL.  Goidring 

London,  Feb.  1,  1830.  lm&. 

Before  Sik  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague 
E.  Smith,  Sir  Robbkt  P.  Collier. 
GOLDliING  V.  LA  BANQUE  D'HOCHELAGA. 
Per  Ccelam.  Their  lordships,  upon  the  best  consideration  they  can 
give  to  this  case,  are  opinion  that  it  is  not  one  in  which  it  was  compe- 
tent to  the  Court  of  Queen's  Bench  to  grant  the  leave  to  appeal,  The 
1178th  Article  of  the  Code  of  Procedure  is  precise,  that  an  appeal  lies  to 
Her  Majesty  in  Her  Privy  Counsil  from  final  judgments  rendered  in 
appealer  error  by  the  Court  of  Queen's  Bench.  Then  it  gives  the  cases 
in  which  the  appeal  is  allowed.  There  is  no  express  provision  for  the 
allowance  of  such  an  appeal  from  an  interlocutory  order.  The  argu- 
ment in  support  of  the  order  of  the  Court  has  proceeded  chiefly  upon 
Art.  822  of  the  same  Code,  which  is  one  of  those  which  relate  to  proce- 
dure in  respect  of  writs  of  capias.  That  article  appears  to  their  lord- 
ships clearly  to  imply  that  the  decisions  to  which  it  relates  are  no  more 
than  interlocutory  orders.  If  the  decision  of  the  Superior  Court  on  the 
matter  therein  referred  to  had  been  regarded  as  a  final  judgment,  there 
would  have  been  no  necessity  to  give  by  this  article  special  leave  to  appeal, 
because  it  would  have  been  appealable  under  Art.  1115,  as  pointed 
out  by  Mr.  Digby.  The  real  object  of  the  article  is  to  make  special  pro- 
vision for  an  appeal  to  the  Court  of  Queen's  Bench  from  an  interlocutory 
order  of  a  particular  kind.  The  Code  gives  by  Art.  1116  an  appeal 
againgst  certain  other  interlocutory  judgments,  but  in  these  cases 
Art.  1119  provides  that  there  must  be  a  preliminary  motion  before  the 
Appellate  Court,  in  order  that  that  court  may  decide  whether  the  parti- 
cular judgment  falls  properly  within  the  terms  of  Art.  1116.  But  an 
appeal  from  an  interlocutory  judgment  under  Art.  822  was  not  to  be 
subject  to  that  provision,  and  hence  the  necessity  for  that  article. 

The  judgment  of  the  Court  of  Queen's  Bench  upon  a  judgment  of 
the  Superior  Court  in  this  matter,  cannot  be  regarded  as  a  final  judg- 
ment within  the  meaning  of  Art.  1178,  unless  it  can  be  shown  that  pro- 
oeedmgs  under  the  provisions  of  Art.  796  and  the  subsequent  Articles  of 
the  Code  which  relate  to  the  particular  subject  of  capias  ad  responden- 
dum, are  so  severed  from  the  general  suit  that  they  are  to  be  treated  as 
something  separate  in  their  nature,  and  not  as  incident  to  the  suit. 
Their  lordships  are  of  opinion  that  the  Code  has  not  expressed  that  they 
are  to  be  so  treated,  and  that  from  their  nature  they  are  merely  mci- 
dental  to  the  suit  and  in  the  nature  of  process  therein.  They  are,  there- 
fore, of  opinion  that  the  judgment  of  the  Queen's  Bench,  which  is  the 
subject  of  the  appeal,  is  not  a  final  judgment  within  the  meaning  of  the 
Code,  and  consequently  that  the  appeal  has  not  been  regularly  brought 
before  Her  Majesty  in  Council. 


Goldring 

& 
Banque 
d'Hocbe- 
laga. 
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It  has  been  suggested  that  their  lordships  may  now  recommend 
Her  Majesty  to  grant,  as  they  have  unquestionably  power  to  do,  special 
leave  to  appeal ;  but  they  are  of  opinion  that  there  are  not  before  them 
sufficient  grounds  for  making  such  a  recommendation.  They,  there- 
fore, think  that  the  prayer  of  this  petition  must  be  granted  ;  but,  con. 
sidermg  that  the  pomt  is  novel,  and  that  the  Court  of  Queen's  Bench 
has  seen  fit  to  allow  that  appeal,  they  do  not  think  it  is  a  case  for  costs. 
Their  lordships  will,  therefore,  humbly  advise  Her  Majesty  accordingly. 


Gravel 

Wartin  et 
al. 
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5th  May,  1876. 

Coran  Sir  Jambs  W.  Colvile,  Sir  Barnes  Pbaoook,  Sir  Montague  E. 
Smith,  Sir  Egbert  P.  Collier. 

PEEERE  GRAVEL  v.  PIERRE  P.  MARTIN  bt  al. 

On  the  18th  of  June,  1869,  the  defendant,  as  a  clerk  or  servant  of 
the  plaintiffs,  was  entrusted  by  them  with  a  considerable  sum  of  money 
for  the  purpose  of  carrying  it  to  England  to  make  purchases  for  themi 
and  to  pay  debts  which  they  owed  in  England.  The  money  was  packed 
by  the  plaintiffs  in  a  valise,  and  that  valise  was  put  into  a  cabin,  No. 
101,  which  had  been  taken  for  the  defendant  in  a  steamer  called  the 
"  Quebec,"  a  river  steamer,  in  which  the  defendant  was  to  go  from 
Montreal  to  Quebec,  in  order  to  proceed  to  England  on  board  a 
transatlantic  steamer  which  lay  at  Quebec.  The  defendant,  having 
accepted  the  money,  it  was  necessary  for  him  to  account  for  it  if  he  did 
not  use  it  in  the  manner  in  which  he  was  employed  to  use  it ;  and  the 
account  of  the  money  which  he  gave  to  the  plaintiffs  was  this  :  that 
whilst  he  was  on  board  the  steamer  "  Quebec  "  a  portion  of  the  money 
was  stolen,  and  that  he  had  put  the  reet  into  the  hands  of  the  captain, 
who  had  handed  it  over  to  the  plaintiffs.  It  is  admitted  that  the  onus 
lay  upon  the  defendant  to  prove  that  the  robbery  was  committed.  Many 
witnesses  were  called  on  the  part  of  the  defendant  to  prove  that  the 
money  was  stolen,  and  the  Court  must  judge  of  the  fact  whether  the 
money  was  or  was  not  stolen  by  the  evidence  given  at  the  trial  by 
witnesses  who  were  subjected  to  cross-examination,and  not  by  depositions 
which  were  given  before  the  magistrates,  when  the  plaintiffs  had  no 
opportunity  of  cross-examining  the  deponents. 

The  learned  Judge  who  tried  the  case  in  the  first  instance,  Mr. 
Justice  Beaudry,  says, — "  The  defendant  has  not  proved  the  exception 
"  which  he  has  pleaded,  by  which  he  alleged  that  he  was  the  victim  of 
"  a  robbery  of  the  bulk  of  the  money  which  had  been  confided  to  him, 
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"  and  he  has  not  been  able  to  discharge  himself  from  the  obligation  to  gravel 
"  account  for  the  money."  & 

The  case  was  appealed  to  the  Court  of  Queen's  Bench,  and  was  al. 
argued  before  four  Judges,  of  whom  the  majority  substantially  affirmed 
the  decision  of  Mr.  Justice  Beaudry.  One  of  the  Judges,  however,  Mr. 
Justice  Taschereau,  thought  that  the  judgment  of  Mr.  Justice  Beaudry 
was  wrong,  and  what  we  are  called  upon  to  do  now  is  to  reverse  the 
decision  of  the  majority  of  the  Judges  of  the  Court  of  Queen's  Bench, 
and  to  say  that  they  ought  to  have  reversed  the  judgment  of  Mr.  Justice 
Beaudry. 

Their  Lordships  are  always  reluctant  to  reverse  a  finding  upon  a 
mere  question  of  fact,  even  by  a  single  Court  of  Justice,  but  they  are 
ftill  more  reluctant  so  to  do  when  the  decision  of  the  Court  who  tries 
the  case  in  the  first  instance  has  been  affirmed  by  a  Superior  Court  of 
Justice,  and  when  there  are  two  concurrent  judgments  upon  a  question 
of  fact.  As  a  general  rule  their  Lordships  do  not  interfere  with  such  a 
finding,  and  there  must  be  some  very  good  reason  to  induce  them  to 
reverse  a  decision  of  a  Court  upon  a  question  of  fact,  when  that  decision 
affirms  the  decision  of  a  lower  Court. 

Now,  dealing  with  the  evidence  which  was  given  upon  the  trial,  we 
are  met  by  the  statement  which  the  defendant  himself  gave  three  days 
after  the  alleged  robbery  was  committed.  He  say?  the  robbery  was 
committed  on  the  19th  June.  On  the  21st  of  June  he  made  a  statement 
before  the  magistrates  as  to  the  circumstances  under  which  the  alleged 
robbery  was  committed.  Now  the  circumstances  which  he  then  related, 
when  the  facts  must  have  been  fresh  in  his  memory,  are  wholly  at 
variance  with  the  evidence  which  he  gave  at  the  trial,  both  as  to  the 
time  at  which  the  robbery  took  place  and  as  to  the  place  at  which  it 
took  place.  On  the  trial  he  stated  that  when  he  found  the  steamer 
moving  he  went  to  the  steward  to  ask  him  to  assist  him  in  removing  his 
valise.  He  says  that  about  ten  minutes  elapsed  between  the  time  when 
he  left  his  cabin  and  all  was  right  and  the  time  when  he  found  the 
steward.  But  upon  his  first  examination  before  the  magistrates  he  stated 
that  the  robbery  had  taken  place  before  the  steamer  left  the  quay,  and 
that  he  gave  information  to  the  police  upon  the  subject ;  and  one  of  the 
detective  police  officers  also  states  that  defendant  told  him  that  the 
robbery  had  taken  place  before  the  steamer  left  the  quay.  Then  the 
question  is,  are  we  to  say  that  the  judges  were  wrong  in  disbelieving  the 
evidence  which  the  defendant  gave  upon  the  trial  of  the  cause  when  he 
had  given  previously,  on  the  21st  of  June,  1869,  only  two  days  after  the 
alleged  robbery  had  taken  place,  and  when  the  facts  must  have  been 
fresh  in  his  memory,  a  statement  wholly  inconsistent  with  that  evidence  ? 
There  are  many  other  discrepancies  between  the  evidence  which  he 
gave  at  the  trial  and  the  statement  which  he  made  before  the  police 
magistrates  ;  and  there  are  also  discrepancies  between  his  evidence  and 


952  PRIVY  COUNCIL 

Gravel       ^^^  evidence  of  Biron  the  steward.     He  says  then  when  he  looked  into 
&  the  cabin  he  saw  the  vahse  on  the  floor,  opened,  and  then  he  exclaimed 

al.  "  My  God  1  I  have  been  robbed."  Biron,  on  the  other  hand,  stated  in  his 

affidavit,  that  when  he  entered  the  cabin  the  vaUse  was  on  the  berth 
and  that  the  defendant  opened  the  valise.  So  that  the  valise  must  have 
been  lying,  if  Biron's  evidence  is  correct,  on  the  berth  in  the  cabin, 
closed  up  ;  and  if  it  was  in  that  state,  the  defendant  must  have  been 
wrong  in  stating  that  when  he  looked  into  his  cabin  he  saw  the  valise 
lying  on  the  ground,  opened,  and  everything  in  disorder.  But  it  must 
be  said,  with  reference  to  that  statement  which  Biron  made  in  his 
affidavit,  that  he  did  not  state  in  his  evidence  anything  as  to  where  the 
portmanteau  was  found.  At  page  64,  line  20,  he  said .  "  After  that  passed 
"  by  the  cabin  No.  101  ;  the  defendant  followed  me,  and  we  passed 
"  behind  the  cabin.  The  defendant  entered  into  the  cabin  through  the 
"  window.  As  to  me,  I  do  not  recollect  whether  I  entered  in  the  cabin 
"  or  whether  I  remained  at  the  window,  but  I  recollect  well  upon  entering 
"  the  cabin  the  defendant  lifted  the  cover  of  the  valise  and  took  out  his 
"  clothes,  which  he  threw  upon  the  ground." 

Now,  with  the  inconsistent  statement  which  the  defendant  made 
before  the  magistrates  when  the  matter  was  fresh  in  his  memory,  we  are 
called  upon  to  say  that  the  two  Courts  of  Justice  who  have  found  that 
the  defendant  had  failed  to  prove  that  the  robbery  was  committed  were 
in  error,  and  that  we  ought  to  reverse  their  decision,  and  find  that  the 
defendant  has  proved  satisfactorily  by  the  evidence  at  the  trial  that  a 
robbery  was  committed. 

None  of  the  judges  found,  as  a  fact,  that  the  defendant  himself 
committed  the  lobbery,  and  their  Lordships  abstain  from  expressing 
any  opinion  upon  that  subject.  All  that  the  judges  did  below  was  to  find 
that  the  defendant  had  not  proved  that  the  money  was  stolen,  and  that 
is  all  that  their  Lordships  do  in  affirming  the  judgment  of  the  Court  of 
Queen's  Bench. 

Under  these  circumstances  their  Lordships  will  humbly  recommend 
Her  Majesty  to  affirm  the  judgment  of  the  Court  of  Queen's  Bench.  The 
appellant  must  pay  the  costs  of  this  appeal. 

Judgment  confirmed. 

Benjamin,  Q.  C,  &  Bonpas,  for  appellant. 

Matthews,  Q.  C,  &  Fullarton,  for  respondent. 


PKIVY  COUNCIL  953 

Kershaw 
& 

PEIVY  COUNCIL,  ]878.  trSfefaU 

25th  January,  1878. 

Present : — Sir  Jajies  W.  Colvilb,  Sir  Barnes  Peacock,  Sir  Montague 
E.  Smith,  Robert  P.  Collier. 

KKKSHAW  V.  KIEKPATKICK  et  al. 

This  was  an  action  for  money  had  and  received,  to  which  the  gen- 
eral issue  was  pleaded.  The  question  in  the  cause  may  be  shortly 
stated  to  have  been  the  appropriation  of  a  payment,  on  which  the  lower 
Court,  and  the  Court  of  Queen's  Bench,  have  found  in  favour  of  the 
plaintifi".  The  material  facts  of  the  case  are  as  follows :  Mr.  Kershaw, 
the  defendant,  a  broker,  bought  a  cargo  of  wheat  as  a  broker  from  the 
plaintiffs,  Kirkpatrick  &  Co.,  for  and  on  behalf  of  a  firm  named  Steven- 
son. The  quantity  of  wheat  bought  was  on  the  whole  some  13,000 
bushels.  There  was,  however,  a  separate  invoice  with  respect  to  8,127 
bushels,  the  price  of  which  amounted  to  10,000  and  some  dollars.  Mr. 
Kershaw  had  also  acted  as  broker  in  another  transaction  whereby 
Stevenson  became  the  purchaser  of  the  cargo  of  another  vessel  called 
the  "  Europe,"  of  which  the  price  was  some  17,000  dollars.  In  this  cargo 
Kershaw  appears  to  have  had  some  interest  himself,  but  it  had  been 
pledged  to  the  Bank  of  Montreal,  who  were  the  ostensible  vendors.  On 
these  two  accounts  a  sum  of  about  37,000  dollars  was  due  from  Steven- 
son to  Kershaw  on  the  18th  of  July,  1874.  On  that  day  Kershaw  sent 
his  clerk,  a  Mr.  Benac,  to  Stevenson  s  of6ce  to  get  what  money  he  could 
on  account.  Mr.  Stevenson,  the  plaintifTs  principal  witness,  gives  the 
following  account  of  what  then  took  place.  He  says,  "  Mr.  Benac, 
"  Kershaw's  clerk,  who  is  in  the  habit  of  acting  for  him  sometimes,  came 
"  into  the  oflBce  and  asked  me  how  much  I  could  give  him,  and  I  told 
'  him  I  did  not  know.  I  would  give  him  as  much  as  I  could.  There, 
'  was  some  mention  of  20,000  or  30,000  dollars.  I  said  I  could  not  give, 
'•  him  much  that  day.  He  went  away,  and  in  a  few  minutes  came  back 
"  again,  when  I  told  him  I  had  been  disappointed  in  getting  money.  I 
"  drew  a  check  for  8,000  dollars  and  handed  it  to  Mr.  Benac.  That 
"  account  paper  "  B  "  being  with  a  lot  of  other  accounts,  I  handed  the 
"  account  to  Mr.  Benac  with  a  cheque,  and  he  marked  the  words  July 
"  18th,  cash  on  account,  P.  Benac,  8,000  dollars."  In  page  15  of  the 
cMe  that  document  is  set  out.  It  is  an  invoice  of  wheat  sold  by  Kirk- 
patrick &  Co.  to  Stevenson,  of  the  15th  of  July,  and  runs  in  this  way  : 
"  8,127  3O26O  bushels  Amber  Michigan  Wheat  ex  barge  '  Swan  '  into 
'"  Elisabeth  Alice,  at  1.25=  -  -  $10,159.37 
Brokerage  40.63 


$10,200.00  " 
34 
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Kershaw  ^elow  the  $10,200.00  is  the  entry  "  July  18,  cash  on  account  with  the 
*        bank  $8,000,"  which  is  what  this  witness  referred   to  as  having  been 
trick  ctal.  written  by  Mr.  Benac  at  that  time  on  this  invoice.     It  may  be  here 
observed  that  it  was  not  written  on  the  back  of  the  invoice,   but  on  the 
face  of  it  and  under  the  figures  which  have  been  referred  to.    There  are 
in  this  exhibit  also  the  words  "  Balance,  $2,200."  But  it  does  not  appear 
distinctly  when  and  where  those  words,   which  are  in  pencil,  were 
written.    Mr.  Stevenson  goes  on  to  say,  "  The  invoice,  after  the  money 
"  was  paid  and  the  receipt  written,  was  in  the  same  state  as  it  is  now, 
"  with  the  exception  of  some  figures  in  pencil.     1  fancy   the   cheque  I 
''  gave  was  paid.   It  was  on  the  Union  Bank,"    He  identifies  the  cheque. 
Cross-examined,  he  says,  "  The  wheat  was   from   the   barge   '  Swan.'    I 
"  employed  Mr.  Kershaw  to  buy  the  wheat.     He  was  my  broker.    Mr. 
"  Benac,  when  he  came  for  the  money,  said,  as  near  as   I  can  recollect, 
"  '  Is  that  all  you  can  give  me,'  and  I  gave  him  the  cheque  for  the  8,000 
'dollars.    The  first  time  he  came  was  the  I8th  July,  about  12  o'clock. 
He  asked  rrie  how  much  I  could  give  him,  and  I  said  I  could  not  tell. 
"  He  then  said,  '  How  much  do  you  expect  ?  '   and  I   said  '  20,000  or 
"  30,000  dollars.'     That  is  all  that  transpired  at  that  interview.  He  came 
•' back  again  about  half-past  12.    He  said,   'How  much  can  you  give 
"  me  ?  '  I  said,  '  So  far  I  have  only  been  able  to  get  8,000  or  9,000,'  and 
"  I  handed  him  the   account  and  a  cheque.'    He  made  some  remark 
"  about  not  taking  it  on  that   account."     (It  should  be  observed  that 
Mr.  Benac,  when  called,  does  not  in  any  way  corroborate  this  latter 
statement.)     "  His  precise  words  when  he  came  in  were,  '  How  much 
"  can  you  give  me  ?  '  and  I  said,  '  Take  that  in  the  meantime,  and  I  will 
"  see  if  I  can  do  any  more.'  "     He  says,  further  on,  Benac  returned  in 
about  10  minutes,  "  and  said,  that  Mr.  Kershaw  would  not  receive  that 
"  upon  account  of  the  '  Swan's  '  cargo,  that  is  plaintifFs  debt ;  and  to 
"  change  the  receipt.     I  said  to  Benac,  '  I  am  going  away,  we  can  leave 
'  that  until  Monday.'     He   said  the   8,000   dollars  was  not  to  be  on 
'  account  of  Kirkpatrick  &  Cookson,  but  on  account  of  the   '  Europe,' 
"  which  was  an  older  debt  of  some  days  before.    I  said  I  was  just  going 
"  away,  and  I  would  see  and  straighten  it  upon  Monday.    I  was  going 
"  away  early,  at  half-past  one.     I  was  going  to  the  country  to  St.  Hilaire' 
''  by  the  2  o'clock  train.    That  is  all  that  transpired  on  the  Saturday 
"  between  me  and  Benac."    Then  he  goes  on  to  speak   of  what  sub- 
sequently took  place.     "  I  received  a  visit  from  Kirkpatrick  that  after- 
"  noon  about  10  minutes  after  Benac  was  gone.    Mr.  Kirkpatrick  came 
"  to  my  oflSce,  and  asked  for  some  money  on  that  debt  of  the  '  Swan.' 
''  I  said  I  could  not  give  him  the  whole.     He  said,   '  Give  me  some.'    I 
''  said,  '  I  have  given  Mr.  Kershaw  all  I  had,  and  I  suppose  he  will  give 
"  you  some.'     That  was  all  that  transpired  at  that  interview.    Mr.  Kirk- 
"  Patrick  then  went  away,  but  came  back  in  5  or  10  minutes.     I  fancy, 
"  from  the  direction  which  I  saw  him  coming  from,  that  he  went  to  Mr. 
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«  Kershaw's.     He  said  that  Mr.  Kershaw  had  said  that  he  had  no  money  ^     , 

"  for  him.     I  said  I  supposed  he  had  applied  it  to  some  other  account.         & 

"  He  then  asked  me  if  I  could  not  give  him  some,  and  I  then  gave  him  tr^ket  a'l. 

»  a  cheque,  I  think,  for  4,000  dollars.     I  did  not  take  a  receipt  for  that 

"  payment,  to  the  best  of  my  recollection.    The  cheque  was  made  pay- 

"  able  to  the  firm's   order.     I  do   not  recollect  whether  it  was  that 

"  Saturday  or  the  Monday  following  that  he  told  me  that  he  would  look 

"  to  me  for  the  account-     He  said  I  was  not  to  pay  any  naore  money  to 

"  Mr.  Kershaw,  but  that  he  looked  to  me  for  the  entire  amount  of  the 

"  wheat  purchased.     I  paid  Mr.  Kirkpatrick  afterwards  5,000  dollars, 

"  either  on  the  Monday  or  the  Tuesday  following."     Then  the  question 

is  put,  ''  Is  it  not  a  fact  that  Mr.  Kirkpatrick,  time  after  time,  and  after 

"  payment  by  you  of  4,000  or  5,000  dollars,  dunned  you  for  the  payment 

"  of  the  balance  of  the  cargo  of  the  '  Swan  ?  '  Answer  : — Yes,  on  several 

".occasions  he  asked  me  for  the  balance.     I  saw  Mr.  Kershaw  on  the 

"  Monday.    He  told  me  that  he  had   sent  Benac  over  to  say  that  he 

"  would  not  accept  that  payment  on  account  of  Kirkpatrick  &  Cookson, 

"  and  to  cancel  that  receipt  and  put  it  to  the  account  of  the   '  Europe,' 

"  which  was  due  long  before  that  to  which  he  had  paid  it.     I  said  it  was 

"  no  use  doing  anything  about  the  matter,  it  could    easily  be  explained. 

"  He  said  the  money  was  for  the  '  Europe's  cargo,  which  was  due  before 

"  that,  and  that  he  had  sent  Benac  over  to  say  so.     I  refused  to  cancel 

"  it.    I  did  not  think  it  was  worth  while  to  cancel  it.    I  said  to  Mr.  Ker- 

"  shaw  it  was  much  better  to  leave  it  as  it  was  and  explain  the  circum- 

"  stances.  I  got  the  '  Europe's  '  wheat  from  Mr.  Kershaw,  who  had  given 

"  a  '  Bailee  '  receipt  to  the  Bank  of  Montreal."     Then  he  says,  "  When 

"  Mr.  Kirkpatrick  came  to  my  office  I  told  him  that  the   $8,000  I  had 

"  paid  I  expected  Mr.  Kershaw  would  give  him  some  of  it.     I  did  say  in 

"  my  deposition  before  the  police  magistrate  that  I  said  to   Mr.   Kirk- 

"  Patrick  that  I  expected  the  8,000  dollars  I  had  given  to  Benac  was  for 

"  him  (Kirkpatrick).     I  had  previously  promised   Kirkpatrick   to  pay 

"  him  his  account  on  that  day."     Then  there  is  a  little   explanation  on 

his  re-cross-examination,  the  question  being,  "  You  have  stated  in  answer 

"  to  Mr.  Kerr,  that  you  have  sworn  in  your  deposition  at  the  Police 

"  Court  that  you  had  told  Mr.  Kirkpatrick  on  the  18th  of  July  that  you 

"  were  under  the  impression  that  you  had  paid  Mr.  Benac  8,000  dollars 

"  which  you  expected  was  for  him,  did  you  not  also  state,   to  complete 

"  the  same  sentence  which  did  not  end  there,  the  following  words,  '  but 

"  as  there  were  other  accounts  running  between  Mr.   Kershaw  and  me 

"  that  it  had  been  applied  to  something  else  ? '  Answer  :  I  did." 

There  is  also  the  evidence  of  Benac,  which  does  not  throw  much 
more  light  upon  the  main  question  in  the  cause,  how  and  under  what 
circumstances  the  invoice  was  given  to  him,  and  he  wrote  the  receipt. 
He  gives  a  short  account  of  what  took  place  at  the  interview,  but  with- 
out stating  the  circumstances  under  which  he  received  the  invoice  or 
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wrote  upon  it.  He  only  refers  to  it  incidentally  by  saying,  "  I  brought 
4  "  back  the  cheque  to  the  office  and  handed  it  to  Mr.  Kershaw.  Mr. 
tricke^^l.  "  Kershaw  asked  me  if  it  was  intended  for  any  particular  account.  I 
"  said  to  Mr.  Kershaw,  '  No ;  Mr.  Stevenson  did  not  tell  me  anything 
"  '  about  it,  but  I  think  I  gave  a  receipt  for  the  money  on  Mr.  Kirk- 
"  '  Patrick's  invoice.'  "  Then  he  further  says :  "  I  was  in  a  great  hurry, 
"  and  I  took  the  first  invoice  in  order  to  acknowledge  the  sum  which  I 
"  received  from  Stevenson.  It  was  merely  accidental ;  if  it  had  been 
"  another  account  it  would  have  been  the  same  thing.  There  were  a 
"  lot  of  accounts  together.  Generally  we  do  the  same  thing  in  all  the 
"  houses  where  we  are  doing  business.  This  does  not  appear  to  their 
Lordships  a  very  probable  statement,  considering  the  importance 
attached  by  the  Canadian  Law,  somewhat  greater  than  that  attached  by 
our  law,  to  instruments  of  this  description. 

The  judgments  of  the  two  Courts  are  very  short.  The  first  is  the 
judgment  of  Mr.  Justice  Mackay,  who,  as  their  Lordships  understand, 
had  the  witnesses  before  him.  It  consists,  as  far  as  the  decision  on  the 
point  in  the  cause  is  concerned,  in  these  words  :  "  Considering  that  the 
"  defendant  on  the  18th  day  of  July  last  received  8,000  dollars,  money 
"  for  plaintiffs,  as  alleged,  from  J.  B.  Stevenson  &  Co.,  purchasers  of 
"  plaintiffs'  wheat,  that  at  the  time  of  payment  of  it  J.  B.  Stevenson  & 
"  Co.,  meant  it  for  plaintiff's."  Their  Lordships,  therefore,  observe  that 
Mr.  Justice  Mackay  finds  as  a  fact  that  the  money  was  meant,  that  is, 
meant  by  Stevenson,  for  the  plaintifis.  He  goes  on  to  say.  "  And 
"  defendant  so  expressed  it  by  the  account  rendered  and  receipt  given 
"  to  the  said  J,  B.  Stevenson  &  Co.,  on  the  said  18th  day  of  July  last, 
"  against  which  defendant  cannot  go,  certainly  not  under  his  plea 
"  pleaded  (mere  general  issue)." 

Their  Lordships  do  not  read  this  judgment  as  ruling  that  the  receipt 
per  se  would  be  conclusive,  and  that  the  plaintiff' could  not  go  against  it ; 
but  that  the  receipt  having  been  given,  eff"ectuating  the  intention  of  the 
parties,  or  at  all  events  the  intention  of  the  debtor,  who  had  a  right  to 
appropriate  the  payment,  he  connot  be  impugned  at  all  events  under 
these  pleadings. 

The  judgment  of  the  Court  of  Queen's  Bench  recites  what  seem  to 
the  Court  the  most  material  facts  thus :  "  On  the  15th  of  July  1874,  the 
"  said  Thomas  Kershaw,  acting  as  agent  of  the  respondents,  rendered  to 
"  the  said  J.  B.  Stevenson  &  Co.  an  account  for  8,127^  bushels  of  amber 
"  Michigan  wheat,  so  sold  and  delivered  to  the  said  J.  B.  Stevenson  & 
"  Co.  by  the  respondents,  together  with  his  account  for  brokerag.e 
"  making  in  all  the  sum  of  10,200  dollars.  On  the  18th  July,  1874,  the 
"  said  Thomas  Kershaw  sent  his  clerk  to  the  said  J.  B.  Stevenson  &  Co. 
"  to  get  some  money ;  the  clerk  received  8,000,  dollars,  and  gave  a  receipt 
"  on  account  of  the  respondent's  wheat.  When  he  returned  the  said 
"  Thomas  Kershaw  asked  him  if  the  8,000  dollars  was  on  any  particular 
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''  account.   The  clerk  replied  that  he  thought  he  had  given  a  receipt  on  Kershaw 
"  account   of  the   respondent's   cargo  of  wheat,  upon  which  the  said         & 
"  Thomas  Kershaw  replied,  "  Go  back  and  tell  Stevenson."'  After  reciting  trick  et  al. 
the  judgment  of  the  Court  below,  the  Court  of  Queen's  Bench  proceed 
to  Bay,  "  The  Court  here  see  no  reason  to  alter  the  judgment  of  the  Court 
"  helovr.  The  imputation  was  made  by  the  parties  at  the  time  the  receipt 
"  was  given,   and  to  this  date  this   receipt  remains  in  evidence   that 
"  Stevenson  paid  the  $8,000  to  appellant  on  occount  of  amount  due  to 
"  respondents.'' 

The  law  of  Canada  with  respect  to  the  appropriation  of  payments 
appears  not  to  differ  materially  from  the  law  of  this  country.  It  is 
contained  in  the  section  1,158  and  the  following  sections  of  their  Civil 
Code.  Sections  1,158  is  in  these  terms  :  "  A  debtor  of  several  debts  has 
''  the  right  of  declaring,  when  he  pays,  what  debt  he  means  to  dis- 
"  charge.''  This  is  very  much  a  repetition  of  a  similar  provision  in  the 
Code  Napoleon,  the  commentators  on  which  paraphrase  the  expression 
"  when  he  pays  "  by  the  expression  "  at  the  instant  or  the  moment  of 
"  payment."  Section  1,160  runs  thus  :  "  When  a  debtor  of  several  debts 
"  has  accepted  a  receipt  by  which  the  creditor  has  imputed  what  he  has 
"  received  in  discharge  specially  of  one  of  the  debts,  the  debtor  cannot 
•  "  afterwards  require  the  imputation  to  be  made  upon  a  different  debt, 
"  except  upon  grounds  for  which  contracts,  ma}'  be  avoided,"  which  are 
to  be  found  in  Article  991,  which  declares  that  contracts  may  be  avoided 
on  the  ground  of  fraud  and  error,  and  other  grounds  very  similar  to 
those  on  which  they  are  avoidable  in  this  country.  Then  section  1,161 
says :  "  When  the  receipt  makes  no  special  imputation,  the  payment 
"  must  be  imputed  in  discharge  of  the  debt  actually  payable  which  the 
"  debtor  has  at  the  time  the  greater  interest  in  paying,"  and  so  on.  The 
only  observation  their  Lordships  think  it  necessary  to  make  upon  these 
provisions  in  the  Code  is,  that  they  seem  to  attach  somewhat  more 
importance,  as  indeed  the  Code  Napoleon  does,  to  the  written  evidence 
of  an  appropriation  than  is  attached  to  it  in  this  country,  the  object 
being,  no  doubt,  as  far  as  possible  to  avoid  contradictions  of  parol 
evidence. 

Such  being  the  facts  of  this  case,  and  the  law  applicable  to  them, 
their  Lordships  have  to  determine,  not  what  decision  they  might  have 
come  to  if  they  had  heard  the  case  as  a  Court  of  First  Instance,  but 
stfhether  it  has  been  established  that  the  Courts  below  were  wrong  in 
their  findings,  which  their  Lordships  regard  as  in  a  great  mesure  find- 
ings of  fact. 

Undoubtedly  the  evidence  of  Stevenson  and  of  Benac  was  far  from 
satisfactory,  and  it  is  open  to  argument  upon  that  evidence  that  the 
choice  of  the  particular  invoice  on  which  the  receipt  was  written  was 
merely  a  matter  of  chance,  without  the  intention  of  appropriating  the 
payment  to  any  particular  debt.     But  there   having  been  a   finding  of 
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Kershaw  ^^°*  ^"  ^°^^  Courts  that  it  was  the  intention  of  Stevenson  to  appropriate 
Klrkpa-  *'^®  payment  to  tho  debt  of  the  plaintiff,  their  Lordships  are  unable  to 
trick  etal.  say  that  the  evidence  did  not  warrant  such  a  finding.  Assuming  this 
intention,  they  agree  with  the  Courts  that  upon  the  giving  of  the  cheque 
by  Stevenson,  and  the  receipt  by  Benac,  who  was  sent  by  Mr.  Kershaw 
for  the  purpose  of  receiving  the  money,  and  would  therefore  be  acting 
within  the  scope  of  his  authority  in  giving  the  receipt,  there  was  an 
appropriation  of  the  payment  to  the  debt  of  the  plaintifis. 

That  being  so,  Mr.  Kershaw  himself  could  not  change  the  appro- 
priation, although  he  appears  to  have  desired  to  do  so. 

But  it  has  been  contended  that  there  was  a  change  of  the  appro' 
priation  by  the  consent  of  Stevenson  and  Kirkpatrick. 

Their  Lordships  do  not  think  it  necessary  to  determine  whether, 
considering  that  Kershaw  received  this  payment  on  behalf  of  a  third 
person,  an  agreement  by  Kershaw  and  Stevenson  could  have  had  the 
effect  of  changing  the  appropriation  of  the  payment  as  against  Kirkpatrick, 
because  they  concur  in  what  they  understand  to  be  the  finding  of  the 
Court  of  Queen's  Bench,  that  Stevenson  did  not  agree  to  any  change  of 
the  appropriation  of  the  payment.  He  appears  to  have  given  an  evasive 
answer  upon  the  Saturday,  and  to  have  spoken  again  evasively  upon  the 
Monday.  But  the  fact  remains  that  he  refused  to  alter  the  receipt,  and 
their  Lordships  do  not  think  the  Court  wrong  in  attaching  great  weight 
to  the  fact  that  the  receipt  remained  in  the  terms  in  which  it  was 
originally  written. 

It  has  been  further  contended,  that  what  took  place  between 
Kirkpatrick,  Stevenson  and  Kershaw  on  the  Monday  amounted  to  an 
agreement  of  all  the  parties  to  a  change  in  the  appropriation  of  the 
payment.  It  is  true  that  Mr.  Kirkpatrick  appears  to  have  tried  to  get  as 
much  as  he  possibly  could,  and  to  have  got  somewhat  too  much,  which 
possibly  he  will  have  to  account  for  to  Stevenson's  estate.  But  be  that 
as  it  may,  he  does  not  appears  to  be  made  out  that  there  was  any 
rescision  of  the  appropriation  of  payment  by  the  consent  of  all  parties. 
Their  Lordships  are  further  disposed  to  think  that  if  such  a  defence 
had  been  set  up  it  ought  to  have  been  specially  pleaded,as  the  rescission 
of  a  contract  is  required  to  be  by  the  Code  of  Civil  Procedure,  the 
appropriation  of  a  payment  being  put  upon  the  footing  of  a  contract  by 
the  Canadian  law. 

Their  Lordships  think  it  right  to  say  that  no  imputation  can  properly 
be  made  against  Mr.  Kershaw  for  his  conduct.  Considering  that  Mr. 
Kirkpatrick  received  the  sums  which  he  did  from  Mr.  Stevenson,  and 
having  regard  to  all  the  circumstances,  Mr.  Kershaw  may  very  well 
have  thought  that  this  was  a  case  in  which  he  was  justified  in  taking  the 
opinion  of  the  Courts. 

For  these  reasons  their  Lordships  will  humbly  advise   Her  Majesty 
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that  the  decision  of  the  Queen's  Bench  in  Canada  be  affirmed,  and  this  „     , 

,,,..,.,                                                                          '  Kershaw 

appeal  be  dismissed,  with  costs.  & 

Abbott,  Tait,  Woiherspoon  ct  Abbott,  for  appellant.  trick  et^l. 

Kerr  &  Carter,  for  respondents. 


PRIVY  COUNCIL,   1875. 

Montreal,  2nd  March,  1875.  Kin" 

&° 

Present :  Sik  Jajibs  W.  Colville,  Sik  Barnes  Peacock,  Sik  Montague  Pinson- 

E.  Smith,  Sir  Robert  P.  Collier. 

KINGv.  PINSONNEAULT. 

The  judgment  of  their  Lordships  was  delivered  by  Sir  Robert  P» 
Collier  : — 

In  order  to  make  this  case  intelligible  a  short  narrative  is  riecessary. 
General  Napier  Christie  Burton,  who  possessed  property  in  England  and 
in  Lower  Canada,  made  his  will  on  the  20th  December,  1841  the  provi- 
sions of  which  material  to  the  cause  are  as  follows  : — He  gave  and  be- 
queathed the  lease  of  the  house  in  England,  in  which  he  then  resided, 
and  all  his  household  furniture,  plate,  etc.,  and  all  his  other  effects,  to- 
gether with  all  cash  in  the  house  at  the  time  of  his  decease,  together 
with  all  moneys  due  to  him,  in  his  own  right,  as  well  as  representative 
and  heir-at  law  of  his  late  father,  General  Gabriel  Christie  Burton,  to 
three  trustees  (George  Burton  Hamilton  and  William  Henry  King, 
gentlemen  residing  in  England,  and  Edme  Henry,  described  as  of  La- 
prairie  near  Montreal,  Lower  Canada)  in  trust  for  investing  the  moneys 
collected  and  the  proceeds  of  the  sale  of  the  furniture,  etc.,  in  Govern- 
ment stocks,  and  accumulating  such  stocks  and  dividends,  "  until "  in 
in  the  words  of  the  will,  "  Chiistian  Harmer,  the  only  child  of  my  na- 
tural daughter,  Mary  Harmer,  shall  attain  the  age  of  21  years,  or  day  of 
marriage,  whichever  shall  first  happen,  and  then  I  do  direct  my  said 
trustees,  or  the  survivors  or  the  survivor  of  them,  or  the  executors  of 
the  survivor,  to  assign  and  transfer  the  whole  of  such  accumulated  prin- 
cipal fund  or  stock,  and  all  dividends  thereon,  unto  the  said  Christian 
Harmer  for  her  absolute  use  and  benefit     .     .     .     but  in  case  the  said 

^Christian  Harmer  should  die  before  attaining  the  age  of  21  years,  or 
being  married,  or  the  transfer  of  the  accumulated  stock  being  made  to 
her,  then  I  do  give  and  bequeath  the  same  unto  Henry  John  Styrling 
King,  the  eldest  son  of  the  said  William  Henry  King,  his  executors, 
administrators,  and  assigns  absolutely  for  his  or  their  use  and  benefit," 
and  he  directed  his  trustees  to  assign  the  same  accordingly. 

In  a  subsequent  part  of  the  will   he  bequeathed  the  residue  of  his 

(estate  and  eflfeots  to  Christian  Harmer  absolutely  on  her  attaining  the 
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^      age  of  21  years,  but  in  the  event  of  her  dying  under  age  to  Henry  John 
&  °      Styrling  King, 
^nault."  By  a  codicil  dated  the  23rd  of  December,  1834,  he  directed  Edme 

Henry  to  sell  his  dwelling  house  and  land  adjoining  in  Lower  Canada, 
to  deduct  out  of  the  purchase  money  all  that  may  be  due  to  Henry  for 
the  expenses  of  the  sale,  and  his  trouble  in  collecting  the  rents  of  the 
house  and  of  the  real  estates  and  seigniories  of  the  testitor  in  Canada, 
and  then  to  pay  over  to  the  other  trustees  "  the  balance  of  such  pur- 
chase money,  and  of  all  other  moneys  and  rents  due  to  me  which  have 
or  may  come  into  the  hands  of  the  said  Edme  Henry  or  his  heirs  in 
manner  aforesaid,  in  order  that  the  balance  may  be  invented  in  Grovern- 
ment  stock  in  England,  upon  and  for  the  same  trusts  and  persons  to 
whom  I  have  in  the  said  will  bequeathed  the  rest  and  residue  of  my 
estate  and  effects." 

The  testator  died  in  January,  1835. 

Christian  Harmer  died  in  April,  1847,  at  the  age  of  22  years,  un- 
married. 

On  the  31st  December,  1839,  Edme  Henry,  the  Canadian  executor, 
with  the  consent  of  his  English  co-executors,  sold,  by  deed  of  that  date, 
to  Pinsoneault,  the  defendant,  a  relative  of  his,  the  uncollected  rents  of 
of  the  seigniories  of  the  testator  in  Canada  for  a  sum  of  £  1 ,999. 

On  the  18th  of  December,  1839,  nearly  30  years  after  the  above- 
mentioned  transaction,  Henry  John  Styrling  King  filed  a  declaration  in 
an  action  against  Pinsonneault  and  George  Burton  Hamilton,  the  last 
surviving  executor  and  trustee  of  the  testator,  in  which  he  set  out  the 
will  without  the  codicil,  averred  that  Christiana  Harmer  had  died  under 
■  age  and  unmarried,  and  before  any  transfer  to  her  ;  that  Edme  Henry 
had  fraudulently  concealed  from  his  co-executors  the  amount  of  the 
uncollected  rents  due  to  the  testator,  which  amounted  to  .50,000?.  /  that 
by  false  representations  of  Henry  and  Pinsonneault  the  other  executors 
were  induced  to  agree  to  the  sale  to  Pinsonneault ;  he  prayed  that  the 
deed  of  December  31,  1839,  should  be  cancelled,  that  Pinsonneault 
should  account  for  all  the  arrears  with  interest  and  profits,  or  in  default 
should  pay  to  him  480,000  dollars.  On  the  filing  of  the  declaration  a 
burial  certificate  was  filed  with  it,  wherein  it  is  stated  that,  at  the  time 
of  her  death.  Miss  Harmer  was  aged  22. 

This  aoiion  was  brought  when  the  defendant  and  his  family  were  in 
Europe,  intending  to  take  a  lengthened  tour.  The  statement  that  Miss 
Harmer  died  under  age  is  admitted  by  Mr.  Laflamme,  the  Advocate  and 
Attorney  of  the  plaintiflT,  to  have  been  false  to  his  knowledge,  and 
inserted  in  the  declaration  by  him  to  prevent  its  being  demurrable.  If 
the  plaintiffs  right  to  sue,  as  it  is  now  contended  for,  had  been  stated, 
viz.,  that,  notwithstanding  Miss  Harmer  attained  her  majority,  neverthe- 
less the  gift  over  to  the  plaintiff  took  effect  because  no  transfer  had 
actually  been  made  to  her,  the  declaration  might  have  been  »met  by 
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a  demurrer,  upon  the  argument  of  which  the  plaintiff's  right  to  sue  j^^ 
could  have  been  decided  without  an  enquSte  being  necessary  if  the  deci-  & 
sion  had  been  against  him,  and  the  defendant's  presence  in  Canada  navut." 
might  not  have  been  required.  It  has  been  suggested  that  the  object 
of  this  false  statement  was  to  compel  the  plaintiff's  return  to  Canada,  to 
worli  on  his  fears  by  the  respect  of  an  inquiry  into  transactions  thirty 
years  old,  and  to  drive  him  to  a  compromise.  Be  this  as  it  may,  Mr. 
Pinsonneault  when  he  heard  of  the  action  hastened  to  Canada,  and 
arrived  at  Montreal  on  the  25th  of  May,  1870.  Communications  took 
place  between  his  legal  advisers  and  those  of  the  plaintiff,  in  the  course 
of  which  a  proposition  for  settling  the  action  of  30,000  dollars  was  dis- 
cussed. Mr.  Pinsonneault,  however,  states  that  on  Saturday  the  4th  of 
June  he  had  determined  to  plead  to  the  action,  and  had  given  instruc- 
tructions  for  that  purpose.  On  that  same  4th  of  June  Mr.  Laflamme 
obtained  a  foreclosure  of  the  pleadings  in  the  suit.  The  defendant,  pro- 
bably more  alarmed  than  he  need  have  been  at  this  procedure,  went  to 
Mr,  Laflamme  (who  had  been  a  personal  friend  of  his)  on  the  Saturday 
morning  without  consulting  his  Attorney  or  Counsel,  and  in  the  course 

of  the  day  the  following  document  was  drawn  up  by  Mr.  Laflamme  : 

"  Henry  J.  S.  King,  Plaintiff,  and  Alfred  Pinsoneault,  Defendant. 

"Memorandum. 
"  It  is  agreed   that  this   case  is   to  be  settled   upon   the   following 
terms,  viz  : — 

''  1.  The  defendant  is  to  pay  to  the  plaintiff  thirty  thousand  dollars 
in  full  settlement  of  the  action,  which  is  to  be  at  once  desisted  from, 
ihe  defendant  paying  costs  to  the  amount  of  fitty  dollars. 

"  2.  Of  the  above  sum  of  thirty  thousand  dollars,  fifteen  thousand 
dollars  shall  be  paid  immediately,  and  the  remaining  fifteen   thousand 
dollars  shall  be  invested  in   hypotheques,  or  other  approved  securities, 
in  the  joint  names  of  H.  Cotte  and  Thomas  W.  Ritchie,  Esquires,  in  trust 
to  pay  the  interest  upon  such  investment  during  the  period  extending 
from  this  date  to  the  thirty-first  December,  one  thousand  eight  hundred 
and  seventy-seyen,  to   the  plaintiff,  at  the  rate   of  five   per  cent,  per 
annum,  payable  semi-annually,  and  to  transfer  the  capital  to  him  (the 
plaintiff)  or  his  representatives  at  the  expiration  of  that  time,  provided 
no  action  shall  have-  been  brought   by  the   representatives  of  the  late 
Christiana  Harmer  against  Mr.  Pinsoneault  or  his  representatives   for 
or  in  respect  of  any  of  the  rents,  monies,  or  matters  or  things  mentioned 
in  the  Declaration  of  this  cause,  or  under  and  in  virtue  of  the  will  of  the 
late  General  Cliristie  ;  and  provided  any  such  action  has  been  brought, 
that  it  shall  have  been  finally  dismissed  or  disposed  of ;  and  if  any  such 
action  is  instituted,  then  Mr.  Pinsonneault   shall  pay  the  interest  of  five 
per  cent,  to   the  said  trustees,  who   shall  deposit   the  same  under  the 
above  trust  to  await  the  final  decision  of  this  action. 

"  3.  If  at  the  expiration  of  the  said  time  (on  the  thirty-first  Decern- 
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King      ^^^>  °^^  thousand  eight  hundred  and  seventy-seven)  such  an  action  shall 
*        be  pending,  the  capital  shall  only  be  paid  upon  the  same  being  finally  dis- 
nault.     missed. 

"  4.  If  such  action  shall  be  brought  within  the  said  period  of  seven 
years,  and  shall  be  finally  decided  againgt  Mr,  Pinsoneault,  the  invest- 
ment of  the  said  sum  of  fifteen  thousand  dollars  shall  be  transferred  to 
Mr.  Pinsonneault  together  with  the  interest  added  thereto. 

"  5.  If  Mr.  Pinsoneault  prefers  it,  the  sum  of  fifteen  thousand  dol- 
lars may  be  deposited  in  any  chartered  bank  of  this  city  selected  by 
him,  in  the  names  of  Mr.  Cotte  and  Mr.  Ritchie,  subject  to  the  foregoing 
trust. 

"  Montreal,  June  4,  1870. 

"  (Signed,)        Alfred  Pinsoneault. 
R.  Laflamme, 
"  Attorney  for  the  said  J.  S.  King. " 

The  agreement,  which,  in  the  language  of  the  Canadian  law,  is 
termed  a  "  transaction,  "  though  made  on  the  5th  of  June,  is  dated  on 
the  4th.  Mr.  Laflamme,  after  the  signing  of  the  agreement,  gave  the 
defendant  a  letter  addressed  to  Mr  Cassidy,  his  counsel  and  attorney 
to  the  effect  that  the  cause  was  stayed  and  the  foreclosure  removed 
'' jusqu'a  nouvel  avis." 

Mr.  Laflamme  deposes  that  he  had  authority  from  the  plaintiff  to 
enter  into  this  agreement,  and  that  he  so  informed  tlie  defendant ;  and 
it  is  manifest  that  the  defendant  at  the  time  supposed  that  he  had  such 
authority. 

On  the  next  day  the  defendant's  legal  advisers  satisfied  him  that 
the  agreement  he  had  made  was  an  improvident  one,  and  intimated 
their  opinion  that  the  plaintifi'  had  no  cause  of  action. 

On  the  10th  of  June  the  defendant  executed  a  notarial  instrument 
revoking  the  agreement,  on  the  ground  (among  others)  that  it  had  not 
been  accepted  by  the  plaintiff,  which  instrument  was  served  on  that 
day  on  Mr.  Laflamme. 

On  the  11th  of  June  plaintiff  wrote  and  sent  a  letter  to  the  defend- 
ant, notifying  that  he  was  prepared  to  carry  out  the  agreement  and  to 
desist  from  the  action  on  the  payment  of  the  30,000  dollars  as  therein 
provided. 

From  this  time  the  plaintiflf  attempted  to  enforce  the  compromise, 
and  the  defendant  to  resist  its  enforcement,  by  all  means  in  their 
power. 

The  defendant  sought  to  put  in  pleas  to  the  action,  and  succeeded 
in  spite  of  the  plaintiff's  opposition  on  the  ground  of  the  settlement. 

The  plaintiff  prayed  for  judgment  in  the  action,  in  the  terms  of  the 
compromise,  but  this  was  refused  on  the  ground  that  the  defendant  had 
been  admitted  to  plead. 

In  January,  1871,  the  plaintiff  commenced  a  fresh  action  on  the 
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agreement  or  "  transaction  "  of  the  5th  of  June,   1870,  averring  his  own      j^^^g 
readiness  to  perform  it,  and  offering  to  perform  it,  and  praying  that  the         & 
■  defendant  might  be  compelled  to  perform  it.     This  action  is  the  subject     I'laiat.' 
matter  of  the  present  appeal. 

The  main  grounds  of  defence  raised  by  the  pleas  to  the  action  were 
in  substance— 

1.  That  the  action  was  not  maintainable  during  the  pendency  of  the 
original  action,  because  they  were  for  substantially  the  same  cause  ;  or, 
if  that  were  not  so,  that  the  discontinuance  of  the  first  action  was  a  con- 
dition precedent,  under  the  "  transaction,"  to  the  bringing  of  the 
second. 

2.  That  the  proceedings  by  which  the  defendant  had  been  admit, 
ted  to  plead  in  the  original  action,  and  the  motion  of  the  plaintiff  for 
judgment  in  terms  of  the  compromise  had  been  rejected,  were,  in  effect, 
a  judgment  adverse  to  the  plaintiff's  right  to  enforce  the  "  transaction." 

3.  That  the  "  transaction  "  was  not  intended  to  be  final,  but  to  be 
conditional  on  its  ratification  by  the  Court. 

4.  That  Mr.  Laflamme  had  not  authority  to  make  it. 

5.  That  the  defendant  was  entitled  to  be  relieved  from  it  on  the 
ground  of  mistake  or  surprise  or  fraud. 

The  three  last,  with  some  other  grounds,  were  taken  by  the  same 
(the  third)  plea. 

These  questions,  after  a  multiplicity  of  pleadings  and  interlocutorj' 
proceedings  which  it  is  needless  to  particularize  further,  came  before 
the  Superior  Court,  when  judgment  was  pronounced  by  Mr.  Justice 
Beaudry. 

That  judgment  is  to  the  effect  that  the  peri'lenoy  of  the  first  suit  is 
not  a  bar  to  thie  maintenance  of  the  second,  and  that  the  defence  in  the 
nature  aires  judicata  raised  by  the  second  plea  also  failed,  but  that  the 
suit  should  be  dismissed  on  the  ground  that  Mr.  Laflamme  had  not  suf. 
fioient  general  authority,  as  Attorney  and  Counsel  in  the  case,  to  bind 
his  chent  by  the  agreement  in  question,  and  that  no  special  authority 
had  been  proved,  and  that  the  ratification  by  the  plaintiffof  the  IJth 
of  June  after  the  defendant's  repudiation  of  the  10th,  was  too  late. 

On  the  appeal  to  the  Court  of  Queen's  Bench  that  Court  held — 

1.  That  the  second  action  was  not  maintainable  as  long  as  the  first 
was  pending. 

2.  That,  although  the  plaintiff  might  have  enforced  the  "  transac- 
tion" in  the  first  action,  he  had  not  done  so  by  the  proper  pleading. 

The  reasons  of  this  Judgment  are  thus  stated  by  Chief  Justice 
Duval : — 

"  I  express  no  opinion  on  the  validity  of  the  settlement  pleaded, 
but  I  hold  that  no  separate  action  can  be  brought  on  it,  pending  the 
first  action  instituted.  King  ought  to  have  discontinued  his  first  action 
brought,  before  instituting  the  present,  or  to  have  pleaded  this  as  an 
in'cident  to  the  first." 
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jjjjj  The  Court  thereupon  confirmed  the  Judgment  of  the  Court  below 

*        but  not  for  the  reasons  therein  alleged,  "  reversing  liberty  to  the  defend- 
nault.     ant  to  resort  to  any  means  he  may  be  advised  for  the  purpose  of  putting 
in  force  the  transaction.  " 

In  giving  this  Judgment  the  Court  was  far  from  being  unanimous. 

Judges  Taschereau  and  Monk  dissent  from  it,  holding  that  the  ac- 
tion was  maintainable,  and  the  Plaintiffs  were  entitled  to  succeed  upon 
the  merits.  The  judgment  is  that  of  Chief  Justice  Duval,  Judges  Polette 
and  Badgley,  the  latter  of  whom,  though  subscribing  to  the  judgment, 
and  holding  that  the  action  was  not  maintainable  pending  the  former 
action,  doubtted  whether  "the  transaction"  was  not  properly  pleaded  in 
the  first  action,  and,  expressing  a  regret  in  which  their  lordships  sympa- 
thize, that  the  Court  having  all  the  evidence  before  them  for  deciding 
the  merits  should  feel  themselves  unable  to  do  so,  gives  his  own.  opinion 
in  favor  of  the  defendant. 

Their  lordships  concur  with  the  Superior  Court  and  with  Judges 
Taschereau  and  Monk  that  the  pendency  of  the  first  action  was  not  a 
bar  to  the  institution  of  the  second. 

The  actions  were  not  for  the  same  cause.  The  first  action  was 
brought  against  Pinsoneault  and  Hamilton,  for  the  purpose  of  setting 
aside  a  deed  of  1839,  and  obtaining  an  account  of  the  full  amount  of  the 
sum  received  by  Pinsoneault  with  payment  thereof ;  or,  in  default  of 
such  account  and  payment  for  damages.  The  second  action  was  brought 
against  Pinsoneault  alone  to  enforce  an  agreement  of  1870,  and  not  only 
to  obtain  payment  of  a  sum  of  money,  but  to  enforce  the  settlement  of 
another  sum  upon  trusts  wholly  outside  of  and  collateral  to  the  first 
action.  Nor  was  the  discontinuance  of  the  first  action  a  condition  pre- 
cedent under  the  agreement  to  enforcing  that  agreement  by  action. 
The  performance  by  the  parties  of  their  parts  of  the  agreement  respec- 
tively, were,  in  their  lordship's  opinion,  concurrent  conditions,  and  this 
being  so,  it  was  sufficient  for  the  plaintiff  to  aver  in  his  declaration  that 
he  had  been  and  was  ready  and  willing  and  that  he  offered  to  perform 
his  part,  viz.,  discontinuance  of  the  first  action  on  the  defendant  per- 
forming his  part  of  the  agreement.  Their  lordships  are  further  of  opi- 
nion that  he  has  no  made  step  inconsistent_with  this  averment,  and  they 
find  that  it  is  proved  in  fact. 

Although  the  form  of  procedure  differs  in  England  and  Canada, 
some  observations  of  the  vice-chancellor  Turner  in  Askey  v.  Wellington 
(9  Harp,  65)  are  applicable  in  principle  and  in  reason  to  the  present 
suit.  The  vice-chancellor  observed  that  some  which  he  referred  to 
"  appear  to  establish  that,  at  least  in  cases  where  the  compromise  goes 
beyond  the  ordinary  range  of  the  court  in  the  existing  suit,  and  the 
right  to  enforce  the  agreement  in  that  suit  is  disputed,  the  proper 
course  of  proceeding  for  enforcing  it  is  by  bill  for  specific  performance, 
and  not  by  motion  or  petition  in  the  original  suit  to  stay  the  proceed" 
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ings,  and  I  think  that  &  fortiori,  this  must  be  the  case  where  the  agree-      „. 
ment  itself  is  disputed."  It  may  be  collected  that  the  putting  an  end  to      .  & 
the  original  suit  in  that  case  was  not  deemed  a  condition  precedent  to     nault. 
instituing  the  second. 

It  becomes,  therefore,  unnecessary  to  decide  whether  or  not  the 
plaintiff  could  have  enforced  the  "transaction"  in  the  first  action,  or 
whether,  if  he  could,  he  has  taken  the  proper  steps  for  doing  so. 

For  these  reasons  their  lordships  are  of  opinion  that  the  Court  of 
Queen's  Bench  were  wrong  in  declining  to  give  judgment  on  the  validity 
of "  the  transaction ;  "  it  becomes,  therefore,  their  lordships'  duty  to 
determine  this  question,  and  to  give  the  judgment  which  ought  to  have 
been  given  by  the  court  of  Queen's  Bench. 

The  objection  that  the  "  transaction  "  was  not  intended  to  be  final, 
but  was  subject  to  some  act  of  confirmation  by  the  Court,  is  not  noticed 
by  Mr.  Justice  Beaudry,  who  seems  to  have  thought  his  finding  on  the 
want  of  authority  sufficient  to  establish  the  third  plea  and  to  dispose  of 
the  suit.  Their  Lordships  have  no  doubt  that  it  was  intended  to  be 
final. 

The  next  important  question  that  arises  is  whether  or  not  Mr. 
Laflamme  had  authority  to  bind  his  client  by  it. 

This  question  again  divides  itself  into  two  : — 1 .  Had  Mr.  Laflamme 
sudh  authority  by  reason  of  his  being  counsel  and  attorney  (avocat  and 
avoue)  in  the  case  ? 

2.  If  not,  had  he  express  authority  from  the  plaintifi  ? 

Their  Lordships  do  not  consider  it  necessary  or  desirable  for  the  de- 
termination of  the  first  of  these  questions,  to  inquire  into  the  extent  of 
the  authority  to  settle  causes  of  counsel,  attorneys  or  proctors,  in  this 
country,  founded,  as  it  is,  upon  laws  and  customs  in  a  great  degree  pecu- 
liar to  ourselves.  The  law  on  this  subject  must  be  looked  for  in  the 
Canadian  Code,  interpreted,  if  its  provisions  are  obscure,  by  the  aid  of 
what  light  can  be  thrown  upon  them  by  the  French  law. 

Mr.  Justice  Badgley,  in  his  learned  judgment,  intimates  an  opinion 
(as  their  Lordships  understand  him)  that  the  "  transaction  "  was  inva- 
lid, because  it  was  not  given  effect  toby  a  "  jugement  d'expedient,  " 
and  in  support  of  this  view  he  quotes  the  following  passage  from  Pigeau 
(1)  Procedure  Civile,  pp.  9  and  359)  :— "On  pent  transiger  en  justice  en 
passant  un  jugement  de  concert  qui  ordonne  ce  dont  les  parties  sont 
convenues  ;  cela  se  fait  tres  frequemment  au  Chatelet  de  Paris  ou  Ton 
appelle  cette  voie  expedient.  On  dresse  le  dispositifdu  jugement  sur 
papier  ojdinaire,  les  procureurs  le  signent  et  le  font  signer  a  leurs  clients 
lorsqu'ils  n'ontpas  depouvoir  de  ceux-ci,  et  ne  veulent  pas  prendre  sur 
eux  de  signer  sans  pouvoir,  a  cause  de  I'unportance  de  I'affaire.  " 

The  "  transaction  "  by  "  judgment  d'expedient  "  with  its  formalites 
which  was  only  one  form  of  "  transaction  "  according  to  the  French 
law,  has  not  been  adopted  or  recognized  in  the  Canadian  Code,  which 
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King      *^°®^  ^°^  require  that  a  "  transaction  "  shall  he  in  any  particular  form, 

PiDPon-    ®^®"  ^^  ^^  consists  in  assenting  to  a  judgment.  The  passage  from  Pigeau, 

nauli.     however,  is  not  unimportant  as  bearing  on  the  general  authority  of  pro- 

cureurs — for,  if  they  have  not  authority  to  consent  to  a  judgment,  it  may 

be  argued  that  they  cannot  have  the  power  to  settle  a  cause,  and  to 

abandon  or  compromise  the  rights  of  their  clients  without  one. 

Mr.  Laflamme  was  both  "  avocat "  and  "  avoue.''  It  does  not  appear, 
however,  that  tho  law  gives  him  any  greather  authority  in  his  former 
than  he  had  in  his  latter  capacity.  If  he  had  any  power  analogous  to 
that  of  a  counsel  in  England,  to  settle  a  cause  "  in  Court,"  it  is  enough 
to  say  that  it  was  not  this  power  which  he  exercised  ;  his  power  was 
merely  that  of  an  ''  avoue  ". 

No  French  authority  has  been  cited  which  goes  the  length  of  as- 
serting that  an  "  avoue  ''  has  a  general  power  to  bind  his  client  by  a 
"  transaction  "  such  as  the  present,  and  some  French  authorities  have 
been  cited  which  it  is  contended  establish  the  negative  of  this  propo- 
sition. 

Much  reliance  has  been  placed  by  the  Counsel  for  the  defendant  on 
a  passage  from  Dalloz's  "  Eepertoire  de  Jurisprudence  "  (Transaction, 
Art.  4,  s.  57),  which  runs  thus  : — 

"  Un  mamiataire  a  t-il  le  droit  de  transiger  au  nom  de  son  mandat  ? 
La  negative  resulte  clairement  de  1' Article  1988,  Code  Nap.,  a  moins  que 
la  procuration  ne  confere  expressement  ce  pouvoir  au  mandataire.  Le 
mandataire  charge  pour  une  seule  affaire  ne  peut  transiger  sans  un  pou- 
voir expres." 

Article  1988  of  the  "  Code  Napoleon  '  is  almost  identical  with  Arti- 
cle 1703  of  the  Canadian  Code,  which  is  in  these  terms  : 

"  The  mandate  may  be  either  special  for  a  particular  business,  or 
general  for  all  the  affairs  of  the  mandator.  When  general  it  includes 
only  acts  of  administration.  For  the  purpose  of  alienation  or  hypothec- 
ation, and  for  all  acts  of  ownership  other  than  acts  of  administration,  the 
mandate  must  be  express.'' 

It  has  been  argued  that  if  the  inability  declared  by  the  French 
Code  to  alienate  and  hypothecate  without  express  powers  carried  with 
it  the  inability  to  "  transact,  "  the  same  words  in  the  Canadian  Code 
must  have  the  same  efiect. 

The  plaintiff  seeks  to  explain  this  passage  as  referring  only  to  the 
powers  of  ordinary  mandatories,  and  having  no  reference  to  "  avoues,  " 
who  are  mandatories  with  extraordinary  and  exceptional  powers.  If, 
however,  a  class  of  mandatories  so  well  known  do  possess  this  excep- 
tional power,  the  omission  of  all  notice  of  it  in  the  place  where  notice  of 
it  would  have  been  appropriate,  or,  indeed,  in  any  part  of  the  exhaustive 
treatise  ofDalloz  concerning  "transaction,"  is  not  a  little  remarka- 
able. 

The  same  doctrine  is  laid  down  in  other  books  of  authority. 
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InGuyot's  "  Eepertoire  de  Jurisprudence  "  (Vol.  17,  transaction,  p. 
235)  this  is  said  ; —  &° 

"  Un  procureur  ou  mandataire  peut-il  transiger  au  nom  de  son  com-      iaiilt.' 
mettant  1    II  le  peut  sans  difficulte,  si  la  procuration  lui  eut  donne  ex- 
pressement  le  pouvoir;  mais  dans  le  cas  contraire  toute  espece  de  trans- 
action lui  est  iuterdite.  " 

The  same  doctrine  is  laid  down  by  Troplong  ("  droit  Civil  Expli- 
que,  "  sec.  295),  and  by  other  writers  on  French  law,  without  the  sup- 
posed exception  being  ever  noticed. 

Undoubtedly  '•  avoues"  possess  some  powers  beyond  those  of  ordi 
nary  mandatories  of  binding  their  principal  unless  acts  are  expressly 
disavowed. 

This  subject  is  treated  of  at  some  length  in  Dalloz's  Eepertoire  de 
Jurisprudence  '  (Desaveu,  Section  3,  Article  25),  where  many  instances 
of  such  powers  are  given,  not,  however,  including  the  power  "  to  trans- 
act. "  It  is  also  treated  more  succinctly  in  Dalloz's  "  Dictionnaire  de 
Jurisprudence,"  tit.  Desaveu.  It  is  there  said  that  in  general  every 
act  of  a  mandatory  is  void  which  exceeds  the  bounds  of  his  mandate,  but 
that  it  is  otherwise  with  mandatories  ad  litem,  who  are  in  some  sense 
ofiBcers  of  justice  representing  citizens  before  the  tribunals  in  the  exer- 
cise of  their  profession.  He  thus  sums  up  the  law  :  "  en  eftet,  jusqu'a 
desaveu  tout  acte  de  ministere  de  I'avoue,  mandataire  ad  litem,  quelles 
que  soient  les  consequences  qu'il  entraine,  est  repute  fait  en  ve^'tu  du 
pouvoir  de  sa  partie.  " 

It  appt  ars  to  their  Lordships  that  full  effect  may  be  given  to  the 
meaning  of  these  expressions  by  treating  the  "  avoue  "  as  able  to  bind 
his  client  (until  "  desaveu  "]  by  any  proceeding  in  the  cause,  though 
taken  without  his  client's  authority,  or  even  in  defiance  of  his  prohibi- 
tion. The  plaintiff  is  assumed  to  have  authorized  every  claim  made  on 
his  behalf  in  the  declaration,  the  defendant  every  plea  pleaded  for  him  ; 
for  example,  a  plea  of  the  statute  of  limitations,  or  a  plea  justifying  a 
libel — though  he  may  have  prohibited  their  'being  pleaded.  An  illus- 
tration of  this  doctrine  is  afforded  in  the  present  case,  where  the  plain- 
tiff must  be  taken  to  have  authorised  his  claim  being  based  on  a  false 
statement  of  the  age  at  which  Miss  Harmer  died,  although  he  may  pos- 
sibly have  disapproved  of  it.  Such  would  appear  to  be  the  view  taken 
of  this  subject  by  the  framers  of  the  Canadian  Code  of  Procedure,  Arti- 
cle 195  of  which  is  in  these  terms  : — 

"  A  disavowal  can  only  be  made  by  the  party  himself  or  his  attor- 
ney, under  a  special  power,  and  the  party  himself  must  declare  that  he 
did  not  authorise  the  act  of  procedure  which  he  repudiates." 

Their  Lordships  are  of  opinion  that  to   enter  upon  an  agreement 
such  as  "  the  transaction  "  in   question,  which  was  in  a  great  measure 
I  collateral  to  the  cause,  and  was  capable  of  being  made  the  subject-mat- 
ter of  a  separate  suit,  cannot  be  properly  termed  an  act  of  procedure  in 
he  cause. 
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-,.   ^  Their  Lordships  have  not  discovered  in  the   Canadian  codes  any 

&°      provision  conferring  upon  "  avoues  "  the  power  of  entering  into  tran- 
nault.      saotion  if  they  did  not  before  possess  it.    The  subject  of  "  mandate  "  is 
treated  of  under  the  8th  title  in  five  chapters. 

Article  1703,  which  has  been  above  referred  to,  applied  to  all  man- 
datories, general  and  special. 

Article  1704  is  in  these  terms  : — 

"  The  mandatory  can  do  nothing  beyond  the  autority  given  or  im - 
plied  by  the  mandate.  He  may  do  all  acts  which  are  incidental  to 
such  authority  and  necessary  for  the  execution  of  the  mandate." 

And  the  application  of  this  rule  to  professional  men  of  various 
classes,  including  "  avoues,  "  is  provided  for  by  Article  1705 — 

"  Powers  granted  to  persons  of  a  certain  profession  or  calling  to  do 
anything  in  the  ordinary  course  of  the  business  which  they  follow  need 
not  be  specified,  they  are  inferred  from  the  nature  of  such  profession 
or  calling." 

The  only  mention  of  "  avoues  "  in  the  chapter  is  contained  in  Article 
1732  :— 

"  Advocates,  attorneys,  and  notaries  are  subject  to  the  general  rules 
contained  in  this  title  ("mandat")  in  so  far  as  they  can  be  made  to 
apply.  The  profession  of  advocate  and  attorney  is  regulated  by  the 
provisions  contained  in  an  Act  intituled  '  An  Act  respecting  the  Bar  of 
Lower  Canada, ' 

It  has  been  admitted  that  the  power  contended  for  is  not  to  be 
found  in  this  Act, 

There  are  nine  articles  in  the  Code  under  the  head  "  transaction,  " 
none  of  which  appear  to  have  any  material  bearing  on  the  subject  now 
under  discussion. 

It  does  not  appear  to  have  been  the  intention  of  the  framers  of  the 
Code  to  invest  "  avocat "  or  "  avougs "  with  any  new  or  exceptional 
powers,  but  rather  to  apply  to  them  the  general  law  with  respect  to 
mandatories  as  far  as  it  was  applicable. 

In  their  Lordships'  opinion  Mr.  Laflamme  had  not  authority,  by 
reason  of  his  being  "  avocat "  and  "  avoue  "  to  bind  his  client  by  this 
"  transaction." 

If  this  be  so,  the  next  question  is  whether  any  special  authority  to 
make  this  "  transaction  "  has  been  proved  ?  It  has  been  admitted  that 
such  special  authority  need  not  have  been  in  writing. 

The  evidence  relied  upon  by  the  plaintifi  on  this  subject  is  to  be 
found  in  an  affidavid  made  by  Mr.  Laflamme  in  the  original  suit,  which 
may  be  referred  to  inasmuch  as  it  has  been  put  in  evidence  by  the  plain- 
tiff in  which  Mr.  Laflamme  states  : — "The  defendant  then  and  there 
signed  the  same  (the  transaction),  together  with  this  deponent,  on  be- 
half of  plaintiff,  hy  whom  he  was  fully  authorized."  And  in  his  depo- 
sition as  a  witness  for  the  defendant,  "Je  lui  dis  alors  ce  que  mon  client 
consentirait  &,  accepter,  que  j'etais  autorise  a  regler  sur  ces  bases. " 
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Nq  qu&gtions  were  put  to  Mr.  Laflamme  by  the  plaintiff. 

In  their  Lordships'  opinion  these  allegations  are  consistent  with  a  &^ 
belief  which  Mr.  Laflamme  may  have  bona  fide,  entertained,  that  his  ^'"u?"' 
character  of  "  avoiie  "  gave  him  authority  to  conclude  the  "  transaction  " 
Mr.  Laflamme  must  have  been  aware  of  the  importance  to  his  client  of 
proving  a  special  authorization,  and  if  such  had  been  given,  he  might 
and  probably  would  have  been  called  by  the  plaintiff  to  prove  it.  Called 
by  the  defendant,  he  might  still  have  proved  it  by  putting  in  the  written 
authority,  if  the  authority  were  in  writine,  or,  if  it  were  given  by  a  ver- 
bal communication,  by  stating  the  effect  of  that  communication,  and 
where  and  when  it  was  made.  But  Mr.  Laflamme  makes  no  mention 
of  any  special  authority,  and  in  absence  of  such  mention  their  Lordships 
cannot  assume  it. 

There  being  no  evidence  of  special  authority,  it  becomes  unneces- 
sary to  deal  with  the  argument  on  the  part  of  the  defendant,  that, 
although  the  special  a'lthoiity  need  not  have  been  in  writing,  still  that 
the  proof  of  it,  or,  at  all  events,  the  commencement  of  proof,  must  have 
been  in  writing,  and  that  no  such  commencement  has  here  been  shown. 

It  has  been  contended  further,  on  the  part  of  the  plaintiff,  that 
even  assuming  Mr.  Laflamme  not  to  have  been  authorized,  still  the  de- 
fendant, having  treated  him  as  authorized,  could  not  recede  from  his 
agreement,  until  a  reasonable  time  had  elapsed  for  the  ratification  of 
Mr.  Laflamme's  act  by  his  principal ;  and,  in  support  of  this  proposition 
a  passage  from  Toullier  has  been  quoted.  It  is  enough  to  say  that, 
assuming  this  to  be  Canadian  law,  of  which  their  Lordships  are  by  no 
no  means  satisfied,  in  their  opinion  more  than  a  reasonable  time  for 
ratification  of  the  "  transaction  "  by  the  plaintiff'  had  elapsed,  before  it 
was  repudiated  by  the  defendant. 

The  decision  which  their  Lordships  have  come  to  on  the  question 
of  authority  disposes  of  the  cause.  It  therefore  becomes  unnecessary 
to  determine  the  further  question  which  would  have  arisen  had  their 
decision  on  this  point  been  otherwise,  whether  the  defendant  is  enti- 
tled to  relief  from  the  agreement  on  the  ground  of  mistake,  surprise,  or 
fraud,  and  their  Lordships  are  spared  a  somewhat  painful  investigation 
into  many  circumstances  which  it  has  been  unnecessary  to  notice 

Their  Lordships  will  humbly  advise  Her  Majesty  to  reverse  the 
Judgment  of  the  Court  of  Queen's  Bench,  except  so  far  as  it  affirms 
that  of  the  Superior  Court  and  condemns  the  appellant  in  the  costs  of 
the  Appeal  ;  and  to  direct  that  that  Appeal  do  stand  dismissed  and  the 
Judgment  of  the  Superior  Court  affirmed  in  all  respects  with  the  costs 
pf  this  Appeal. 

Mr.  Fry,  Q.  C,  and  Mr.  H.  A.  Giffard,  Q.  C,  for  appellant. 

Mr.  Bompas  and  Mr,  Kenelm  Digby,  for  respondent. 
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Lambkin  PRIVY  COUNCIL,  1877. 

Eastern  1-th  December,  1877. 

Railway 
Company.  Present  :  The  Queen's  Mo.st  Excellent  Majesty,  Lord  President,  Lord 

Privy  Skal,  Earl  of  Derby,  Mr.  Seokbtaky-  Cross,  Mr.  Tresigbr.     . 
PHILO  LAMBKIN  v.  THE  SOUTH  EASTERN  RAILWAY  COMPANY. 

In  February,  1875,  P.  Lambkin  instituted  an  action  before  the  Su- 
perior Court,  Montreal,  against  theS.  E.  Railway  Company,  for  the  recov- 
ery of  MOjOOO  damages  suffered  from  the  injuries  .sustained  by  him  on 
or  about  the  13th  August,  1874,  through  the  negligence  of  the  defendants 
whilst  travelling  on  their  line  of  railway.  (Jn  the  13th  Sept.,  1875,  the 
cause  came  up  before  a  Special  Jury,  which  unanimously  awai'ded  the 
plaintiff  a  verdict  assessing  his  damages  at  $7,01)0.  On  the  23rd  Sept., 
1875,  the  plaintiff  made  a  motion  before  ihe  Court  of  Review  for  a  judg- 
ment in  conformity  with  the  verdict.  The  Court  of  Review  unanim- 
ously granted  this  motion,  entered  judgment  on  the  verdict,  and  rejected 
the  defendant's  motion  asking  for  a  new  trial.  The  defendants  appealed 
to  the  Court  of  Queen's  Bench  from  that  judgment,  and  on  the  I6ih 
March,  1877,  the  Court  of  Appeal  reversed  the  judgment  of  the  Court 
of  Review  and  ordered  a  new  trial.  On  the  Uth  June,  1877,  the  plaintiff 
moved  the  Court  of  Queen's  Bench  for  leave  to  appeal  to  Her  Majesty 
in  Council.  This  motion  was  rejected  on  the  15th  June,  the  Court  giving, 
as  the  reason  of  its  refusal,  that  the  judgment  of  the  Queen's  Bench  was 
an  interlocutory  judgment,  from  which  there  could  be  no  appeal  to  the 
Privy  Council. 

The  appellant  then  applied  directly  to  the  Privy  Council  for  special 
leave  to  appeal. 

The  Lords  of  the  Committee  having  reported  to  Her  Majesty  as 
their  opinion  that  leave  ought  lo  be  granted  to  appellant  to  enter  and 
prosecute  his  appeal  from  the  judgment  rendered  on  the  motion  of  the 
defendants  for  a  new  trial. 

Her  Majesty  was  pleased,  by  and  with  the  advice  of  Her  Privy 
Council,  to  approve  thereof,  and  to  order  that  the  said  Philo  Lambkin 
be  allowed  to  enter  and  prosecute  his  said  appeal,  upon  depositing  in 
the  registry  of  the  Privy  Council  the  sum  of  £300  sterling,  as  security  for 
the  costs  of  the  respondents,  in  case  the  appeal  should  be  dismis.=ed, 
and  the  registrar  of  the  Court  of  Queen's  Bench  at  Montreal  is  hereby 
directed  to  transmit  to  the  registrar  of  the  Privy  Council,  without  delay, 
authenticated  copies  of  the  record,  etc.,  etc. 

Appeal  allowed. 

Pek  Curiam.  This  is  an  action  brought  against  the  South-Bastern 
Railway  Company  of  the  Province  of  Quebec  to  recover  damages  which 
the  plaint'ff  sustained  by  reason  of  an  accident  to  a  train  in  which  be 
was  a  passenger.    The  plaintiff  obtained  a  verdict  with  damages  $7,000.  ^ 
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Tlie  Railway  Company,  applied  to  the  Superior  Court  of  Montreal  for  a  ^^mbkln 
new  trial  upon  a  number  of  grounds,  including  misdirection,  the  verdict     „  *jjj 
being  against  evidence,  and  the  damages  being  excessive.    That  Court    Eastern  , 
unanimously  expressed  themselves  satisfied  with  the  verdict,  and  refused  company, 
a  new  trial.  Upon  this  the  defendants  appealed  to  the  Court  of  Queen's 
Bench.    The  Court  of  Queen's  Bench,  as   their  Lordships   understand, 
expressed  their  approval  of  the  verdict,  or,  at  all  events,  expressed  no 
disapproval  of  it  upon  any  ground  except  thit  of  excessive  damages ; 
and  upon  that  ground  alone  directed  a  new  trial.     From  that  judgment 
of  the  Court  of  Queen's  Bench  the  present  appeal  is  preferred. 

It  has  been  sought  to  uphold  the  judgment  upon  grounds  other  than 
that  on  which  it  was  pronounced — viz.,  that  the  verdict,  in  as  far  as  it 
finds  negligence  on  the  part  of  the  Company,  is  against  evidence,  and 
that  the  judge  misdirected  the  jury.  With  respect  to  the  verdict  being 
against  evidence,  it  appears  to  their  Lordships,  as  indeed  they  have  be- 
fore intimated,  that  the  question  of  negligence,  being  one  of  fact  for  the 
jury,  and  the  finding  of  the  jury  having  been  upheld  or  at  all  events  not 
set  aside  by  the  two  Courts,  is  not  open  under  the  ordinary  practice  to 
the  defendants.  However,  the  defendants  have  argued,  as  they  had  a 
right  to  argue,  the  question  of  misdirection  ;  and  the  direction  of  the 
learned  JuiJge  cannot  be  considered  altogether  apart  from  the  evidence 
to  which  it  applies. 

Witliout  going  at  length  through  the  evidence,  it  is  enough  to  say 
that  the  plaintift  was  a  passenger  on  the  13th  of  August,  1874,  on  the 
defendants'  railway,  and  that  the  accident  occurred  at  a  point  between 
the  station  of  Abeicorn  and  the  station  of  Sutton,  the  distance  from  one 
to  the  other  being  about  5^  miles  ;  that  the  line  between  the  two  sta- 
tions is  intersected  by  a  number  of  streams,  which  are  all  spanned  by 
bridges,  and  at  times,  perhaps  generally,  contain  but  little  water,  but  are 
apt  to  be  flooded  after  storms.  It  appears  that  on  the  evening  before 
the  accident,  the  1 2th  August,  a  violent  and  most  unusual  storm  had 
occurred,  perhaps  in  the  nature  of  a  water-spout,  which  carried  away 
five  of  the  six  bridges  between  the  two  stations.  The  next  morning,  at 
half  past  six,  the  train  in  which  the  plaintiff  was  travelling  dashed  into 
the  bed  of  one  of  these  streams,  of  which  the  bridge  had  been  demolish- 
ed, without  any  warning  whatever  having  been  given  to  the  driver  of 
the  train.  The  result  was  that  some  persons  were  killed  and  many  in- 
jured— the  plaintiif  among  them.  It  was  the  duty  of  four  men,  headed 
by  one  who  is  sometimes  called  "  the  boss,"  to  look  after  the  railway 
between  these  two  stations,  a  part  which  would  appear  to  require  more 
than  usual  care  and  attention.  It  was  the  duty  of  these  men,  upon  the 
occurrence  of  the  storm,  aud  some  of  the  bridges  being  washed  away  to 
their  knowledge  on  the  previous  evening,  to  use  all  exertions  in  their 
power  to  stop  the  train  whicn  was  coming  in  the  morning.  Of  two  of 
these  men  we  hear  nothing.  A  third,  Doran,  who  lived  at  a  house  rather 
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Lambkin  ™°''®  ^^^^  a  mile  from  Sutton,  was  called ;  and  lie  speaks  of  a  bridge 

i   4        close  to  his  house  being  carried  away,  and  of  his  apprehension  that  other 
South     ,    . ,  ,,,  .",  ,  •"         ,  ^^         .  ,      ,. 

Bastern    bridges  would  be  earned  away,  and  says  that  upon  startmg  on  the  Ime 

Compa^.  ™  *^®  direction  of  the  Abercorn  station  in  the  morning  at  about  four 
o'clock  he  was  unable  to  proceed.  He  then  went  to'  the  Sutton  station, 
and  requested  the  station-master  to  telegraph  to  Abercorn,  but  it  was 
ascertained  that  the  telegraphic  communication  was  interrupted.  Doran 
who  had  borrowed  a  horse,  returned  to  his  own  house  and  planted  a  flag 
at  the  place  where  the  bridge  opposite  to  his  house  had  been  demohsh- 
ed  ;  but  instead  of  riding  on  to  ascertain  the  state  of  the  bridges  between 
his  house  and  Abercorn,  he  put  tfte  horse  up  and  contented  himself  with 
remaining  where  he  was.  It  appears  to  their  Lordships  that  the  jury 
might  have  come  to  the  conclusion  fairly  upon  the  evidence,  that  if  he 
had  ridden  on  he  might  have  arrived  at  the  place  where  the  accident 
occurred  in  time  to  stop  the  coming  train.  White,  the  foreman  or 
"  Idoss,"  was  not  called.  He  appears  to  have  done  but  little.  He  was 
aware,  according  to  some  evidence,  that  one  of  the  bridges  had  been 
washed  away  as  early  as  four  o'clock  in  the  morning.  He  appears  to 
have  made  no  effort  to  go  beyond  the  bridge  at  Doran's  house.  The 
time  he  arrived  there  is  not  very  clearly  fixed.  If  it  was,  as  Doran  says, 
at  a  quarter  before  six,  he  would  have  had  time  to  stop  the  coming 
train,  which,  although  due  before,  did  not  arrive  till  half-past  seven. 
Whether  he  was  there  at  the  time  or  not,  it  appears  to  their  Lordships 
that  upon  the  evidence  the  jury  were  warranted  in  the  conclusion  that 
he  was  guilty  of  negligence. 

The  summing  up  of  the  learned  Judge  must  be  taken  with  refer- 
ence to  the  circumstances  of  the  case  and  to  the  evidence.  The  follow- 
ing passage  has  been  picked  out  and  objected  to :  '  First  of  all,  was 
"  there  time  to  give  notice  ?  That,  of  course,  is  easily  answered  ;  there 
"  was  time.  Then,  was  there  a  possibility  of  doing  it  ?  That  is  the  ques- 
"  tion."  Their  Lordships  have  read  through  the  summing  up  of  the 
learned  Judge  ;  and  although  he  may  not  have  explained  the  law  quite 
as  clearly  or  fully  as  might  have  been  desired,  they  are  unable  to  see 
that  he  has  misdirected  the  jury.  He  appears  to  have  put  them  as  a 
question  of  fact  whether  there  was  time  for  either  of  the  men  to  have 
got  to  to  the  place  of  the  accident  so  as  to  stop  the  train  ;  and  further, 
whether,  if  there  was  time — that  is,  if  there  had  been  time  under  ordi- 
nary oircumsiences — there  were  physical  obstacles,  such  as  the  unusual 
depth  of  the  intervening  streams,  which  would  have  prevented  it ;  for, 
undoubtedly,  during  a  portion  of  the  night  all  the  streams  were  so  deep 
as  to  be  scarcely  passable,  whereas  in  the  morning  the  mountain  flood 
"had  subsided  almost  as  rapidly  as  it  had  arisen.  The  duty  of  the  servants 
of  the  Company  must  be  taken  with  reference  to  the  emergency ;  and 
the  jury  might  be  properly  told  that  those  persons  who  had  charge  of 
the  line  ought,  and  were  bound,  to  do  all  they  could  to  stop  the  train 
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which  was  rushing  on  destruction.     It   appears  from   the  summing  up,  ^ 
taken  as  a  whole,  that  the  learned  Judge,  when  using  the  word  "  possi-     *"a   *° 
bility,"  meant  to  put  to  the  jury  whether  all  was  done  which  was  reason-   Extern 
ably  and  practically  possible  under  the  circumstances  of  the  case.  Their  c^^'J,^*J^ 
Lordships,  therefore,  are  of  opinion  that  there  was  no  misdirection. 

"We  now  come  to  the  question  whether  the  damages  were  excessive- 
It  appears  that  the  plaintiff  was  found  soon  after  the  accident  with  his. 
head  jammed  between  two  pieces  of  timber  ;  that  it  took  two  or  three 
men  to  release  him,  which  was  done  by  cutting  away  the  timber ;  that 
he  was  then  conveyed  to  Kichford,  a  place  at  no  great  distance,  and  was 
attended  to  by  two  or  three  surgeons,  among  others,  by  a  surgeon  of  the 
company.     The  surgeon  who  first  saw  him,  or  at  all  events  who  saw  him 
very  soon  after  the  accident,  is  a  Mr.  Fassett,  who  thus  describes  his  in- 
juries : — "  The  wounds  upon  the  face  were— a  cut  upon  the  right  side  of 
"  the  lower  jaw;  and  above  that,  near  the  ear,  there  seemed  to  be  a 
"  bruise.     Upon  the  forehead,  near  the  right,  was  a  cut ;  it  seemed  to 
"  be  simply  a  cut.     Over  the  left  eye  there  was  a  severe  bruise,  which 
'•  seemed  to  have  been  caused  by  pressure  rather  than  a  blow.  That  was 
"  the  idea  it  gave  me  on  examining  it.     The  wound  on  his  thigh  was  a 
'■  lacerated  and  punctured  wound.     He  lay  upon  the  bed,  apparently 
"  not  noticing  things  around  him,  restless,  tumbling   about,  not  heeding 
"  anything  apparently  that  was  going  on."     He  goes  on  to  say  that  the 
man  was  from  time  to  time  delirious,  and  adds: — "  I  think  I  gave  an 
"  opinion  at  the  time  atRichford  that  his  condition  was  dangero'is  then, 
"  and  if  he  recovered  at  all  he  would  probably  not   fully  recover,  and  I 
"am still  inclined  to  favor  that  opinion."     He  attributes  the  injury  of 
the  brain  to  pressure,  his  theory  being  that  the  two  sides  of  the  skull 
were  to  a  certam  extent  pressed  together.     The  plaintiff  was   attended 
by  Mr.  Hamilton,  a  surgeon  employed  by  the  'company  to  take  care  of 
the  wounded,  and  he  gives  a  description  of  the  state  of  the  plaintiff  not 
materially  different  from  that  of  the  last  witness.     He  says  the  plaintiff 
WHS  delirious  for  two  or  three  weeks  when  he  attended  him  ;  that  he 
was  subsequently  removed,  and  that  he  had  seen  but  little   of  him  be- 
ween  the  time  of  the  accident  and  the  time  of  the  trial,  which  was  just 
twelve  months.     He   expresses  no   very   confident  opinion  about  his 
state.     He  thinks  he  may  recover,  but  will  not  undertake  to  say  that  he 
will,  or  to  fix  any  probable  time  for  the  recovery.     We  have  further  the 
evidence  of  Dr.  Gibson,   the  medical  attendant  of  the  (ilaintift,  who 
speaks  of  him  as  being  in  a  very  dangerous  state  at  Richford,  so  dangerous 
that  at  one  time  his  life  was  despaired  of     He  does  not  speak  to  having 
attended  him  very  much  subsequently,  for  his  physical  health  appeared 
to  have  improved,  and  he  savs  very  candidly  that  he  thought  medicine 
would  do  him  little  good  ;  but  he  speaks  to  having  had  a   conversation 
with  him  shortly  before  the  trial,  from  which  it  would  appear  that  his 
Ibrain  was  still  affected  ;  not  that  he  was  idiotic  or  insane,  but  that  his 
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lAmbkin  ''onversation  was  rambling,  and  that  he  was  unable  to  fix  his  ideas  upon 
„  *  ,      any  subject  or  to  attend  to  business.    This  witness  also  declines  to  give 
Eastern  an  opinion  as   to   whether  the  man  would  ever  thoroughly   recover, 
Cmnpany.  although  possibly  he  might  recover. 

There  is  a  considerable  body  of  evidence.  The  plaintiff  calls  his 
brother,  his  cousin,  and  some  neighbors,  the  effect  of  whose  evidence 
may  be  shortly  stated  to  be  that  the  plaintiff  was  in  partnership  with 
his  brother,  the  plaintiff  being  the  elder  and  the  more  active  partner  ; 
that  they  carried  on  business  as  builders,  and  that  the  plaintiff  did  the 
work  of  an  architect,— was  capable  of  designing  a  house  or  public  build- 
ing and  seeing  to  the  execution  of  his  design ;  that  they  carried  on  busi- 
ness as  manufacturers  of  cabinet  and  other  articles ;  that  the  plaintiff 
also,  being  an  ■  ctive  and  industrious  man  from  time  to  time  charg>^d -$3 
or  $4  a  day  for  his  own  work,  in  addition  to  the  profit  on  the  work  of 
the  laborers  he  employed  and  on  his  materials;  and  that  the  two 
brothers  were  making  some  $5,000  or  56,000  a  year.  The  evidence, 
though  not  perhaps  as  conclusive  as  might  be  desired  on  this  subject, 
is  to  the  effect  that  the  business  had  to  a  certain  extent  suffered.  The 
brother  said  that  he  had  to  refuse  some  orders  which  otherwise  he  would 
have  accepted  ;  there  is  evidence  on  his  part,  and  also  that  of  the  neigh- 
bors, of  the  business  having  fallen  off;  it  is  obviously  probable  that  the 
business  would  fall  off,  moie  perhaps  in  future  years  that  at  once.  There 
is  further  evidence  that  the  plaintiff,  although  befoie  the  accident  a 
strong  vigorous  man,  with  much  capacity  for  business,  became  incapaci- 
pated  for  business  ;  that  he  was  we  ik  and  languid  in  physical  health, 
and  unable  to  fix  his  attention  continuously  upon  one  subject,  from  the 
time  orthe  accident  up  to  the  time  of  the  trial.  One  witness,  a  director 
of  the  company,  who  can  scarcely  be  supposed  to  be  biassed  against 
them,  says:  "  I  have  tried  to  talk  business  with  him  lately.  I  did  not 
"  find  him  the  same  man  that  he  used  to  be.  If  he  goes  to  talk  about 
"  business,  he  wanders  directly  and  he  gets  astray.  I  cannot  say  but 
"  this  must  affect  his  fortune.  He  has  not  been  engaged  in  building 
"  since  the  accident.  I  do  not  think  he  was  able  to  do  so." 

On  the  part  of  the  Company  Dr.  Scott  was  called,  who  said  he  did 
not  think  that  the  symptoms  complained  of  by  the  plaintiff  could  arise 
from  compression  of  the  skull,  inasmuch  as  he  thought  that,  at  the  age 
of  the  plaintiff,  the  skull  would  not  be  compressible  without  fracture. 
The  further  effect  of  his  evidence  appears  to  be  that  he  thought,  from 
the  description  which  he  had  heard  of  the  injuries,  that  the  plaintiff 
ought  to  have  recovered  ;  therefore  that  he  had  recovered,  and  therefore 
that  he  must  be  feigning  illness.  He  says  that,  without  having  seen  the 
plaintiff,  he  is  as  confident  in  his  opinions  as  if  he  had  seen  him,  a  con- 
fidence which  appears  to  their  Loidships  to  contrast  unfavorably  with 
the  caution  with  which  the  evidence  of  the  other  medical  men  is  given. 

Assuming  the  jury  to  have  believed  the  evidence  on  the  part  of  the 
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plaintiffs,  their  Lordships  think  that  they  would  have  been  wrong  if  they  lambkin 
had  conKned  the  damages,  which  they  had  to  assess  once  and  for  all,        * 
solely  to  what  the  plaintiff  had  lost  at  the  time  of  action  brought  or  at   Rastepn 
the  time  of  the  trial ;   that  it  was  their  duty  to  take  into  consideraticwi  company, 
that  the  plaintiff  had  been  disabled  for  twelve  months  ;  that  he  had  not 
ihen  recovered,  and  thatit  was  doubtful,  according  to  the  best  evidence, 
whether  he  would  recover  at  all,  or  if  he  did  recover,  when  he  would  re- 
cover ;  and  although  an  estimate  of  future  damages  must  necessarily  be 
of  somewhat  rough  and  speculative  character,  still  they  were  bound  to 
give  him  some  damages  in  respect  of  the  future   loss  which  he  would 
sustain. 

The  learned  .Judg-s  appear  to  have  directed  a  new  trial  upon  the 
Supposition  that  the  jury  only  gave  damages  in  respect  of  what  the 
plaintiff  had  lost  at  the  time  either  of  action  brought  or  of  the  trial,  and 
that  those  damages  are  excessive.  Such  is  the  view  certainly  of  Mr. 
Justice  Sanborn,  who  says  :  "  It  is  impossible  that  three  or  four  weeks' 
"  illness  and  more  or  less  loss  of  time  for  some  months  of  a  man  who 
"  earned  four  dollars  a  day  could  occasion  a  loss  of  $7,000."  Their  Lord- 
ships may  observe  that  Mr.  Justice  Sanborn  seems  not  to  have  been 
quite  correct  in  estimating  the  loss  of  the  plaintiff  as  of  a  mere  labourer 
who  earned  $i  a  day,  inasmuch  as  the  evidence  is  that  the  plaintilf  not 
only  earned  W  a  day  in  addition  to  the  profit  upon  his  workmen  and 
materials,  but  carried  on  business  as  a  manufacturer.  It  appears  to 
have  been  inferred  that  the  jury  itended  to  assess  damages  only  up  to 
the  time  of  the  trial,  from  their  answer  to  one  of  the  questions  put  to 
them  in  the  articulation  of  facts.  But  their  Lordships  are  by  no  means 
satisfied  that  such  was  the  intention  of  the  jury.  They  are  first  asked  : 
— "  Has  the  plaintiff  ever  since  the  said  accident  been  disabled  from 
"  doing  business,  and  to  what  extent  is  he  disibled  from  attending  to 
*' business?  Answer. — He  has  been  disabled  up  to  the  present  time;" 
— that  is  to  say,  they  did  not  think  him  cui'ed.  Th»-n  the  question  is 
put,  which  divides  itself  into  three; — '-Is  the  plaintiff' the  head  of  a 
"family  compose'l  of  his  wife  and  three  children  ?  Are  they  all  depen- 
"  dent  upon  his  labour  for  their  maintenance  ?  Have  they  ever  since 
"  been  deprived  of  his  labour,  and  to  what  extent  in  the  future  will  they 

"  be  deprived  of  his  labour !  Answer He  is  the  head  of  a  family  con- 

"*'  sisting  of  a  wife  and  three  children ;  one,  a  son  is  not  dependent ; 
''  wife  and  two  girls  dependent."     The  answer  to  the  second  part  of  the 

■question  is : "  They  have  been  deprived ;"  and  the  third,  the  jury  answer 

that  they  could  not  form  a  judgment. 

Their -Lordships -searceiyundeEstand  on  what  principle  this  jquestion 
should  have  been  put  to  the  jury.  The  question  in  the  cause  was  not 
what  damage  has  been  sustained  by  the  plain  fifth's  wife  and  children, 
but  what  damage  had  been  sustained  by  himself.  If  he  had  been  killed, 
and  such  an  action  as  that  brought  under  Loid  Campbell's  Act  in  this 
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Lambkin  country  could  be  maiatained  in  Canada,  then  the  question  would  be 

&        what  damage  was  sustained  by  his  wife  and  children.    But  the  jury  are 

Eastern   further  asked,  "  To  what  extent  in  the  future  will    "  the   wife    and 

Com^ny.  children  be  deprived  of  his  labour  ?"  It  had  been  originally  proposed  to 
put  the  question  in  the  form  ; — "  For  what  time,  under  "  probable  cir- 
cumstances, or  in  all  probability, "  would  they  be  deprived  ?"  But  on 
the  defendants'  objectioa  the  question  stands  in  its  present  form,  and 
the  jury  are  required  to  fix  the  time  when  the  plaintiff  will  recover. 
They  declined  to  do  what  no  wituess,  medical  or  otherwise,  liad  attempt- 
ed, but  their  Lordships  did  not  therefore  infer  that  when  they  answer 
the  further  question,  "  lias  the  plaintiff  suffered  damages  by  the  said 
"  accident,  and,  if  so,  to  what  amount  ?"  they  excluded  all  considera- 
tion of  future  loss.  If  they  had  thought  that  the  plaintiff  would  be  dis- 
abled for  all  the  rest  of  his  life,  in  their  Lordships'  view  the  damages 
would  be  too  small ;  but  if  they  adapted  the  intermediate  view,  which 
seems  to  be,  on  the  whole,  the  result  of  the  evidence  of  the  plaintiff's 
witnesses,  medical  or  otherwise,  that  the  plaintiff  had  been  seriously  in- 
jured, that  he  still  continued  to  sufler,  that  his  brain  still  continued 
somewhat  affected,  that  he  was  unable  to  attend  to  business,  and  that  it 
was  uncertain  whether  he  would  ever  reoovor,  although  he  might  recover, 
their  Lordships  feel  unable  to  say  that  ,the  damages  given  were  so  ex- 
cessive as  to  justify  a  new  trial  upon  that  ground.  They  observe  that  the 
law  of  Canada,  as  expressed  by  the  article  426,  section  11,  is  not  far  ditV 
ferent  from  that  of  this  country  upon  this  subject ;  "  If  the  amount 
"awarded  be  so  small  or  so  excessive  that  it  is  evident  the  jury  must  have 
"  been  influenced  by  improper  motives,  or  led  into  error,''  then  a  new;, 
trial  must  be  granted.  On  the  whole,  their  Lordships  are  by  no  means 
satisfied  that  the  damages  are  of  such  an  excessive  character  as  to  show 
that  the  jury  have  been  either  influenced  by  improper  motives  or  led 
into  error  and  they  are  of  opinion  that  there  ought  to  be  no  new  trial. 
Therefore,  their  Lordships  will  humbly  advise  Her  Majesty  that  the 
judgment  of  the  Court  of  Queen's  Bench  be  reversed,  that  the  judgment 
of  the  Superior  Court  of  Montreal  be  affirmed,  and  that  the  Appellant 
have  the  costs  of  the  Appeal  in  Canada  and  of  the  Appeal  to  Her  Majes- 
ty in  Council. 
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I\  THE  PRIVY  COT'XCIL.  Lambe 

r.i.1    T   1     1DO-  Bank  Of 

'.•  t h  July  1 88  ( .  Toronto; 

Before   Loud  IIotuior.M.:,  Loitu   Mac.vacjhten',  Sik  ISarxk^   Pkacook  and 

SlU   BlCHAUD    COL'CU. 

THE  BANK  OF  TOEONTO  et  al  r.  LAMBE. 

Lord   Ilobhouse   delivered  judgment   in   the  above  joint  appeals, 
,  dismissing  the  appeals  with  costs. 

His  Lordship  said :  These  appeals  raise  one  of  the  many  difficult 
questions  which  have  come  up  for  judicial  discussion  under  those- 
provisions  of  the  British  North  America  Act  (1867)  which  apportion 
legislative  powers  between  the  parliament  of  the  Dominion  and  the 
legislatures  of  the  provinces.  It  is  undoubtedly  a  case  of  great  constitu- 
tional importance,  as  the  appellants'  counsel  earnestly  impressed  upon 
their  lordships.  But  questions  of  this  class  have  been  left  for  the  decision 
of  the  ordinary  courts  of  law,  who  must  treat  the  provisions  of  the  act 
in  question  by  the  same  methods  of  construction  and  exposition  which 
they  applifd  to  other  statutes. 

A  number  of  incorporated  banks  are  resisting  payment  of  a  tax 
imposed  by  the  legislature  of  Quebec,  and  four  of  them  are  the  present 
appellants.  Dealing  first  with  the  case  of  the  Bank  of  Toronto,  which 
was  argued  first, — in  the  year  1882  the  Quebec  legislature  passed  a 
statute  intituled  "  An  act  to  impose  certain  direct  taxes  on  certain 
commercial  corporations,''  by  which  it  was  enacted  that  every  bank 
carrying  on  the  business  of  banking  in  the  Province,  everj^  insurance 
■company  accepting  risks  and  transacting  the  business  of  insurance  in 
the  province,  every  incorporated  company  carrying  on  any  labor,  trade 
•or  business  in  the  province,  and  a  number  of  other  specified  companies, 
should  annually  pay  the  several  taxes  thereby  imposed  upon  them.  In 
the  case  of  banks  the  tax  imposed  was  a  sum  varying  with  the  paid-up 
capital,  and  an  additional  sum  for  each  oflfice  or  place  of  business. 

The  appellant  bank  was  incorporated  in  the  year  1855  by  an  act  of 
the  Parliament  of  Canada.  Its  pricipal  place  of  business  is  at  Toronto, 
but  it  has  an  agency  at  Montreal.  Its  capital  is  said  to  be  kept  at 
Toronto,  from  whence  are  transmitted  the  funds  necessary  to  carry  on 
the  business  at  Montreal.  The  amount  of  its  capital  at  present  belonging 
to  persons  resident  in  the  province  of  Quebec,  and  the  amount  disposable 
to  the  Montreal  agency,  are  respectively  much  less  than  the  amount 
disposable  elsewhere. 
'  The  bank  resisted  payment  of  the'  tax  in  question  on  the  ground 
that  the  Quebec  legislature  had  no  power  to  pass  the  statute  which 
imposed  it.  Mr.  Justice  Eainville,  sitting  in  the  Superior  Court,  took 
that  view,  and  dismissed  an  action  brought  by  the  Government  officer, 
who  is   the  present  respondent.     The  Court  of  Queen's  Benc'i,  by  a 
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Lambe  m^ijority  of  three  judges  to  two,  took  the  contrary  view,  and  gave  the 
*  then  appellant  (the  present  respondenti  a  decree.  The  case  comes 
Toronto,  on  appeal  from  that  decree  of  the  Court  of  Queen's  Bench. 

The  principal  grounds  on  which  the  Superior  Court  rested  this 
judgment  are  as  follows  : — That  the  tax  was  an  indirect  one  ;  that  it 
was  not  imposed  within  the  limits  of  the  j  rovjnce  ;  that  the  Parliament 
had  exclusive  power  to  regulate  banks ;  that  the  provincial  legislature 
could  tax  only  that  which  existed  by  their  authority,  or  was  introduced 
by  their  permission  ;  and  that  if  the  power  to  tax  such  banks  as  tlii.s^ 
existed,  they  would  be  crushed  by  it  and  so  the  power  of  the  Parliament 
to  create  them  would  be  nullified. 

The  grounds  stated  in  the  decree  of  the  Queen's  Bench  are  twO; 
viz :  That  the  tax  was  direct,  and  that  it  was  also  a  matter  of  a  merely 
local  or  private  nature  in  the  province,  and  so  fell  within  clause  16  of 
provincial  legislation. 

It  was  contended  at  the  bar  that  the  provincial  legislature  could 
tax  only  that  which  existed  on  their  authority  or  permission,  and  when 
the  appellants'  counsel  were  proceeding  to  argue  that  the  tax  did  not 
fall  within  clause  16,  their  lordships  intimated  that  they  would  preler 
to  hear  first  what  could  be  said  in  favour  of  the  opposite  view.  All  tlie 
other  grounds  had  been  argued  very  fully  and  very  ably  at  the  bar.  To- 
ascertain  whether  or  not  the  tax  was  lawfully  imposed,  it  will  be  best  t<y 
follow  the  method  of  inquiry  adopted  in  other  cases.  First,  does  it  fall 
within  the  description  of  taxation  allowed  by  class  2  of  section  42  of  the 
Federation  act,  viz:  "Direct  taxation  within  the  province  in  order  to 
the  raising  of  a  revenue  for  provincial  purposes  ?  "  Secondly,  if  it  does^ 
are  we  compelled  by  anything  in  section  91,  or  in  the  other  parts  of  tli& 
act,  so  to  cut  down  the  full  meaning  of  the  words  of  section  92  that  they 
should  not  cover  this  tax  ? 

First,  is  this  tax  a  direct  tax  ?  For  the  argument  of  this  question 
the  opinions  of  a  great  many  writers  on  V)olitical  economy  were  cited  -, 
and  it  is  quite  proper — or,  rather  necessary — to  liave  careful  regard  to- 
such  opinions.  But  it  must  not  be  forgotten  that  the  question  is  a  legal 
one,  viz.,  what  the  words  mean  as  used  in  this  statute ;  whereas  economists 
were  always  seeking  to  trace  the  effect  of  taxation,  throughout  the 
community,  and  were  apt  to  use  the  words  "  direct "  and  "  indirect " 
according  as  they  found  the  burden  of  a  tax  abided  more  or  less  with 
the  person  who  first  paid  it.  This  distinction  was  illustrated  very  clearly 
by  quotations  from  a  very  able  and  clear  thinker,  the  late  Mr.  Fawcett,. 
who,  after  giving  this  test  of  du-ect  and  indirect  taxation,  made  remarks 
to  the  effect  that  a  tax  miiy  be  made  direct  or  indirect,  by  the  position 
of  the  tax  payers,  or  by  private  bargains  about  its  payment. 

Doubtless  such  remarks  have  their  value  in  an  economical  discussion- 
Probably  it  is  true  of  every  indirect  tax  that  some  persons  are  both  the 
first  and  the  final  payers  of  it ;  and  of  every  direct  tax,  that  it  affects 
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persons  other  than  the  first  payers ;  and  the  excellence  of  an  economist's  ^ambB 
definition  would  be  measured  by  the  accui  acy  with  which  it  contemplated  „  *  . 
and  embraced  every  incident  of  the  thing  defined;  but  that  very  Toronto, 
excellence  impairs  its  value  for  the  purposes  of  the  lawyer. 

The  legislature  could  not  possibly  have  meant  to  give  a  power  of 
taxation,  valid  or  invalid,  according  to  its  actual  results  in  particular 
cases.  It  must  have  centemplated  some  tangible  dividing  line,  referable 
T»  and  ascertainable  by  the  general  tendencies  of  the  tax,  and  the  com- 
mon understanding  of  men  as  to  those  tendencies.  After  some  conside- 
ration Mr.  Kerr  chose  the  definition  of  John  Stuart  Mill  as  the  one  he 
would  prefer  to  abide  by,  which  was  :  "  Taxes  are  either  direct  or  in. 
direct:  A  direct  tax  is  one  which  is  demanded  from  the  very  persons^ 
who,  it  is  intended  or  desired,  should  pay  it.  Indirect  taxes  are  those 
which  are  demanded  from  one  person  in  the  expectation  and  intention 
that  he  shall  indemnify  himself  at  the  expense  of  another  ;  such  are  the 
excise  or  customs  ;  "  and  ''  the  producer  or  importer  of  a  commodity  is 
called  upon  to  pay  a  tax  on  it,  ijot  with  the  intention  to  levy  a  23articu- 
lar  contribution  upon  him.  but  to  tax  through  him  the  consumers  of  the 
commodity,  from  whom  it  is  su|jpo?ed  that  he  will  recover  the  amount 
by  means  of  an  advance  in  price." 

It  was  said  that  Mill  added  a  term  that,  to  be  strictly  direct,  a  tax 
must  be  general  ;  and  that  condition  was  much  pressed  at  the  bar. 
Their  lordships  have  not  thought  it  necessary  to  examine  Mill's  works 
for  the  purpose  of  ascertaining  precisely  what  Mill  did  say  on  that 
point ;  nor  will  they  presume  to  say  whether,  for  econooiical  purposes, 
such  a  condition  is  sound  or  unsound  ;  but  they  have  no  hesitation  in 
rejecting  it  for  legal  purposes.  It  would  deny  the  character  of  a  direct 
tax  to  the  income  tax  of  this  country  which  is  always  spoken  of  as  such, 
and  is  generally  looked  upon  as  a  direct  tax  of  the  most  obvious  kind  y 
and  it  would  run  counter  to  the  common  understanding  of  men  on  this 
subject,  which  is  one  mam  clue  to  the  meaning  of  the  legislature. 

Their  lordships  would  take  Mill's  definition,  therefore,  as  a  fair  basis 
for  testing  the  character  of  the  tax  in  question,  not  only  because  it  was 
chosen  by  the  appellant's  counsel,  nor  partly  because  it  was  that  of  an 
eminent  writer,  nor  with  the  intention  that  it  should  be  considered  a 
binding  legal  definition,  but  because  it  seemed  to  them  to  embody  with, 
suificient  accuracy  for  this  purpose  the  understanding  of  the  most 
t)bvious  indicia  of  direct  and  indirect  taxation,  which  was  a  common 
understanding,  and  was  likely  to  have  been  present  to  the  minds  of 
those  who  passed  the  Federation  act. 

Now,  whether  the  probabilities  of  the  case,  or  the  Quebec  act,  be 
considered,  it  appears  to  their  Lordships  that  the  Quebec  legislature 
must  have  intended  and  desired  that  the  very  corporation  from  whom 
the  tax  was  demanded  should  pay  and  finally  bear  it.  It  was  carefully 
designed  for  that  purpose.     It  was  not  like  the  Customs  duty,  which 
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Lambe  dtered  at  once  into  the  price  of  the  taxed  commodity.  There  the  tax 
«  was  demanded  of  the  importer,  while  nobody  expected  or  intended  that 
Toronto,  he  should  finally  bear  it.  All  scientific  economists  taught  that  it  was 
paid,  and  scientific  financiers  intended  that  it  should  be  paid  by  the 
consumer  ;  and  even  those  who  did  not  accept  the  conclusions  of  the 
economists,  maintained  that  it  was  paid  and  intended  to  be  paid  by  the 
foreign  producer.  Nobody  thought  or  intended  that  it  should  be  paid 
by  the  importer,  from  whom  it  was  demanded.  But  the  tax  in  question 
was  demanded  directly  from  the  Bank,  apparently  for  the  reasonable 
purpose  of  gett'ng  contributions  for  Provincial  purposes  from  those  who 
were  making  profits  by  Provincial  business.  It  was  not  a,  tax  on  its 
profits  nor  on  its  several  transactions  ;  it  was  a  direct  lump  sum,  to  be 
assessed  by  simple  reference  to  its  paid-up  capital  and  its  place  of 
business.  It  might  possibly  happen  that  in  the  intricacies  of  mercantile 
dealings  the  Bank  might  find  a  way  to  recoup  itself  out  of  the  pockets 
of  its  Quebec  customers,  but  the  way  must  be  an  obscure  nnd  circuif 
ous  one  ;  the  amount  of  recoupment  could  not  bear  any  direct  relation 
to  the  amount  of  tax  paid,  and  if  the  bank  did  manage  it,  the  result 
would  not  probably  disappoint  the  intention  and  desire  of  the  Quebec 
Government. 

For  these  reasons  their  Lordships  hold  the  tax  to  be  direct  taxa- 
tion within  class  2  of  section  92  of  the  Federation  act.  There  is  nothing 
in  the  previous  decisions  on  the  questions  of  direct  taxation  adverse  to 
this  view.  In  the  case  of  Attorney  General  for  Quebec  pro  Regina  and 
The  Queen  Insurance  Co.,  3  App.  Ca- 1090,  the  disputed  tax  was  imposed 
under  cover  of  a  license  to  be  taken  out  by  the  iu-urers  ;  but  nothing 
was  to  be  paid  directly  on  the  license,  nor  was  any  penalty  imposed 
upon  failure  to  take  one.  The  price  of  the  license  was  to  be  a  percent- 
age on  the  premiums  received  for  insurances,  each  of  which  was  stamped 
accordingly.  Such  a  tax  would  fall  within  any  definition  of  indirect 
taxation,  and  the  form  given  to  it  was  apparently  with  the  view  of  bring- 
ing it  under  class  9  of  section  92,  which  related  to  licenses.  In  Attorney 
General  for  Quebec  and  Reid,  10  App.  Ca.  141,  the  tax  was  a  stamp  duty 
on  exhibits  produced  in  courts  of  law,  which  in  a  great  many,  perhaps 
most  instances,  would  certainly  not  be  paid  by  the  person  first  charg- 
eable with  it.  In  Severn  and  The  Queen,  2  Supreme  Court  of  Canada, 
page  70,  the  tax  in  question  was  one  for  licenses,  which  by  a  law  of  the 
Legislature  of  Ontario  were  required  to  be  taken  for  dealing  in  liquors, 
and  the  Supreme  Court  held  the  law  to  be  ultra  vires,  mainly  on  the 
grounds  that  such  licenses  did  not  fall  within  class  9  of  section  92,  and 
that  they  were  in  conflict  with  the  powers  of  Parliament  under  class  2 
of  section  91.  It  is  true  that  all  the  judges  expressed  opinions  that  the 
tax,  being  a  license  duty,  was  not  a  direct  tax.  Their  reasons  did  not 
easily  appear.  But  as  the  tax  now  in  question  is  not,  either  in  sub- 
stance or  in  form,  a  license  duty,  further  examination  on  that  point  iis 
unnecessary. 
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The  next  question  is  whether  the  tax  was  taxation  within  the  pro-  , 
vmoe.  It  was  ui-gea  that  the  bank  was  a  Toronto  corporation,  having  its  * 
domicile  there,  and  having  its  capital  placed  there  ;  that  the  tax  was  Toronto^ 
on  the  capital  of  the  bank,  that  it  must  therefore  fall  on  a  person  or 
persons,  or  property,  not  within  Quebec.  The  answer  to  that  argument 
was  that  class  2  of  section  92  did  not  require  that  the  persons  to  be 
taxed  by  Quebec  were  to  be  domiciled,  or  even  resident,  in  Quebec, 
Any  person  found  within  the  province  might  legally  be  taxed  there,  if 
taxed  directly.  The  bank  was  found  to  be  carrying  on  business  there, 
and  on  that  ground  alone  it  was  taxed.  There  was  no  attempt  to  tax 
the  capital  of  the  bank  any  more  than  its  profits.  The  bank  itself  was 
directly  ordered  to  pay  a  sum  of  money  ;  but  the  legislature  had  not 
chosen  to  tax  every  bank,  small  or  large,  alike ;  nor  to  leave  the  amount 
of  tax  to  be  ascertained  by  variable  accounts,  or  any  uncertain  standard. 
It  had  adopted  its  own  measure,  either  of  that  which  it  was  just  the 
banks  should  pay,  or  of  that  which  they  had  the  means  to  pay,  and  those 
things  is  ascertained  by  reference  to  facts  which  could  be  verified  with- 
out doubt  or  delay.  The  banks  were  to  pay  so  much,  not  according  to 
their  capital,  but  according  to  their  paid-up  capital,  and  so  much  on 
their  place  of  business.  Whether  that  method  of  assessing  a  tax  be 
sound  or  unsound,  wise  or  unwise,  is  a  point  on  which  their  lordships 
have  no  opinion,  and  are  not  called  on  to  form  one,  for  as  it  does  not 
carry  the  taxation  out  of  the  province,  it  is  for  the  legislature,  and  not 
for  the  courts  of  law,  to  judge  of  its  expediency. 

Then,  is  there  anything  in  section  91  which  operates  to  restrict  the 
meaning  ascribed  to  section  92  ?  Clause  3  is  certainly  in  literal  conflict 
with  it.  It  is  impossible  to  give  exclusively  to  the  Dominion  the  whole 
subject  of  raising  money  by  any  mode  of  taxation,  and  at  the  same  time 
to  give  to  the  provincial  legislature  exclusively,  or  at  all,  the  power  of 
direct  taxation  for  provincial  or  other  purposes.  That  very  conflict 
between  the  two  sections  was  noticed  by  way  of  illustration  in  The  Citizens 
■  Insurance  Co.  and  Parsons,  7  App.  Ca.  96,  where  their  Lordships  said  . 
"  So,  the  raising  of  money  by  any  mode  or  system  of  taxation,  is  enu- 
merated among  the  classes  of  subjects  in  section  91  ;  but,  though  the 
description  is  sufficiently  large  to  include  direct  taxation  within  the 
province  in  order  to  the  raising  of  a  revenue  for  provincial  purposes,  as- 
signed to  the  provincial  legislatures  by  section  92,  it  obviously  could  not 
have  been  intended  that  in  this  instance  also  the  general  power  should 
override  the  particular  one."  Their  Lordships  adhere  to  that  view,  and 
hold  that,  as  regard^s  direct  taxation  within  the  province  to  raise  money 
for  provincial  purposes,  the  subject  falls  wholly  within  the  jurisdiction 
of  the  provincial  legislature. 

It  was  earnestly  contended  that  the  taxation  of  banks  would  un- 
duly cut  down  the  powers  of  Parliament  in  relation  to  matters  falling 
within  class  2,  viz.,  the  regulation  of  trade  and  commerce,  and  within 
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Lambe    "^^^^  ^^'  ^'"■i  lif^iiking  and  the  incorporating  of  banks.     Their  lordships 
*         think  that  contention  gives  far  too  wide  an  extent  to  the  classes  in  quas- 
fTorontn    tion.  They  cannot  see  how  the  power  of  making  banks  contribute  to  the 
public  objects  of  the  province  where  they  carry  on  business   can  inter- 
fei-e  at  all.with  the  power  of  making  laws  on  the  subject  of  binking  or 
with  the  power  of  incorporating  banks.    The  words,  "  Regulation  of 
trade  and  commerce,"  were,  indeed,  very  wide,  and  in  Seoern's  case  it 
was  the  view  of  the  Supreme  Court  that  they  operated  to  inva'idate  the 
license  duty,  which  was  there  in  question.     But  since  that  case  was  de^ 
cided  the  question  has  been  more  completely  sifted  before  the  commit- 
tee in  Parson's  case,  7  App.  Ca.,  and  it  is  absolutely  necessary  that  the 
literal  meaning  of  the  words  should  be  restricted  in  order  to  afford  scope 
for  powers  which  were  given  exclusively  to  the  Provincial  Legislature. 
It  was  there  thrown  out  that  the   power  of  regulation  given  to  the 
Parliament  meant  some  general  or  inter-Provincial   regulations.    No 
further  attempt  to  define  the  subject  need  now  be  made,  because  their 
Lordships  are  clear  that  if  they  were  to  hold  that  this  power  of  regulation 
prohibited  any  Provincial  taxatiorl  on  the  person  or  things  regulated,  so 
far  from  restricting  the  expressions,  as  we  found  necessary  in  Parsons' 
case,  they  would  be  straining  them  to  their  widest  conceivable  extent. 
Then  it  was  suggested  that  the  Legislature  might  lay  on  taxes  so 
heavy  as  to  crush  the  banks  out  of  existence,  and  so  nullify  the  power 
of  Parhament  to  erect  banks.    But  their   Lordships    cannot   conceive 
that  when  the  Imperial  Parliament  conferred  wide  powers  of  looal  self- 
government  on  great  countries  such  as  Quebec,  it  intended  to  limit  them 
on  the  speculation  that  they  would  be  used  in  an  injurious  manner. 
People  who  are  trusted  with  the  great  power  of  making  laws  for  property 
and  civil  rights  may  well  be  trusted  to  levy  taxes.    There  are  obvious 
reasons  for  confining  their  power  to  direct  taxes  and  licenses,  because 
the  power  of  indirect  taxatiin  would  be  felt  all  over  the  Dominion,  but 
whatever  power  falls  within  the  legitimate  meaning  of  Classes  2  and  9  is 
in  their  lordships'  judgment  what  the  Imperial  Parliament  intended  to 
give ;  and  to  place  a  limit  on  it  because  the  power  might  be  used  unwisely, 
as  all  powers  might,  would  be  an  error  and  would  lead  to  insuperable 
difficulties  in  the  construction  of  the  fedei-ation  act. 

Their  lordships  were  invited  to  take  a  wide  lange  of  this  part  of  the 
case,  and  to  apply  to  the  construction  of  the  Federation  act  the 
principles  laid  down  for  the  United  States  by  Chief  Justice  Marshall. 
Every  one  would  gladly  accept  the  guidance  of  that  great  judge  in  a 
parallel  case,  but  he  was  dealing  with  the  constitution  of  the  United 
States.  Under  that  constitution,  as  their  lordships  understand,  each 
State  could  make  laws  for  itself  uncontrolled  by  the  Federal  power,  and 
subject  only  to  the  limits  placed  by  law  on  the  range  of  subjects  within 
its  jurisdiction.  In  such  a  constitution  Chief  Justice  Marshall  found  one 
.  of  those  limits  at  the  point  at  which  the  action  of  the  State  Legislature 
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came  into  conflict  with  the  power  vested  in  Congress.  The  appellant  Lambe 
invokfs  that  principle  to  support  tht»  conclusion  that  the  Federation  aqt  „  "^„f 
must  be  so  construed  as  to  allow  no  power  to  the  Provincial  Legislatures  Toronto, 
under  section  92  which  might  by  possibility,  and  if  exercised  in  some 
extravagant  way,  interfere  with  the  objects  of  the  Dominion  in  exercising 
th"*ir  powers  under  section  91.  It  is  quite  impossible  to  argue  from  the 
one  case  to  the  other.  Their  lordships  have  to  construe  the  express 
words  of  an  act  "f  Parliament,  which  made  an  e'aborate  distribution  of 
tlie  whole  field  of  legislative  authority  between  legislative  bodies,  and^ 
at  the  same  time,  provided  for  the  federated  provinces  a  carefully 
balanced  constitution  under  which  no  one  of  the  parts  could  pass 
laws  for  itself  except  under  the  control  of  the  whole,  acting  through  the 
Governor-General ,  and  the  question  they  had  to  answer  was  whether 
the  one  body  of  the  other  had  power  to  make  a  good  law.  If  they  found 
that  on  the  construction  of  the  act  a  legislative  power  fell  within  section 
92,  it  would  be  quite  wrong  of  them  fo  deny  its  existence,  because  by 
some  possibility  it  might  be  abused,  or  might  limit  the  range  which 
otherwise  would  be  open  to  the  Dominion  Parliament. 

It  only  remains  to  refer  to  some  of  the  grounds  taken  by  the  learned 
judges  of  the  lower  courts,  which  were  strongly  objected  to  at  the  bar. 
Great  importance  was  attached  to  French  authorities,  who  laid  down 
that  the  impot  des  patentes,  which  was  a  tax  on  trades,  and  which  might 
possibly  have  afforded  hints  for  the  Quebec  law,  was  a  direct  tax.  And 
it  was  suggested  that  the  provincial  Legislatures  possessed  powers  of 
legislation,  either  inherent  in  them  or  dating  from  a  time  anterior  to  the 
Federation  act,  and  not  taken  away  by  that  act.  Their  lordships  had 
not  thought  it  necessary  to  call  on  the  respondent's  counsel,  and  there 
fore  possibly  had  not  heard  all  that  might  be  said  in  support  of  such 
views  ;  but  the  judgments  below  were  so  carefully  reasoned,  and  the 
citation  and  discussion  of  them  had  been  so  full  and  elaborate,  that 
their  lordships  felt  justified  in  expressing  their  present  dissent  on  those 
points  They  could  not  think  that  the  French  authorities  were  useful 
for  anything  but  illustration,  and  they  adhere  to  the  view  which  has 
always  been  taken  by  this  committee,  that  the  Federation  act  exhausted 
the  whole  range  of  legislative  power,  and  that  whatever  was  not  thereby 
given  to  the  Provincial  Legislatures  rested  with  Parliament.  The  result 
is  that,  though  not  wholly  for  the  same  reasons,  their  Lordships  agreed 
with  the  Court  of  Queen's  Bench  and  they  will  humbly  advise  Her 
Majesty  to  affirm  their  decree  and  dismiss  the  appeal  of  the  Bank  of 
Toronto. 

The  other  three  cases  possess  no  points  of  distinction  in  favor  of 
*he  appellants.  That  of  the  Canadian  Bank  of  Commerce  is  exactly 
parallel.  The  Merchants  Bank  of  Canada  has  its  principal  place  of 
business  in  Montreal,  and  to  that  extent  loses  the  benefit  of  one  of  the 
arguments  urged  in  favor  of  the  other  banks.    The  insurance  company 


984 


I'RIVY   COUNCIL 


Lambe    '^  taxed  in  a  sum  specified  by  the  Quebec  act,  and  not  with  reference 
Banl  of  ^°  '*^  capitalj  and  so  loses  the  benefit  of  one  of  the  arguments  urged  In 
Toronto,   favor  of  the  banks.    The  cases  have  been  treated  as  substantially  ident- 
ical in  the  courts  below,  and  their  Lordships  will  take  the  same  course 
with  respect  to  all  of  them.    The  applicants  in  each  case  must  pay  the 
costs  of  appeal. 


PRIVY  COUNCIL,    1878. 

tee  Soeurs  12th  July,  1876. 

Qames 

■de^su'jof  -f''^*^'*'  ■■  ^"^  James  W.  Colvile,  Sie  Barnes  Peacock  and  Sir  Eobekt  P. 

seph  oe  CoLLlEK. 

L'HOtel- 

Montreal  ^^^  SffiUliS  DAMES   HOSPITALIEKES   DE   ST   JOSEPH   DE  L'HOTEL 

&  DIEU  DE  MONTKEAL  v.  JOHN  J{.  MIDDLEMISS. 

Mjddle- 
mlsB.  'j;jiis  case  has  been  argued  with  great  learning  and  ability  on  both 

sides.  The  question,  however,  between  the  parties  is  reducible  within 
narrow  limits  ;  and  that  question  having  been  very  fully  argued,  and 
their  Lordships  having  had  an  opportunity  of  considering  the  authorities 
cited,  they  do  not  think  it  necessary  to  reserve  their  judgment. 

The  appellants  are  a  religious  community  known  as  Les  Eeligieuses 
Soeurs  Hospitalieres  de  St.  Joseph  de  I'Hotel  Dieu  de  Montreal,  and  are 
the  seigniors  of  a  fief  in  Montreal  known  as  the  Fief  St.  Augustin.  The 
respondent  is  the  present  proprietor  of  a  piece  of  land  within  the  ambit 
of  that  fief,  and,  at  one  time,  unquestionably  held  of  it  subject  to  the 
feudal  rights  then  incident  to  such  a  tenure.  The  proceedings  out  of 
which  this  appeal  has  arisen  were  taken  by  the  appellants  in  order  to 
recover  from  the  respondent,  as  owner  of  this  land,  the  commutation 
fine  to  which,  as  they  allege,  they  were  upon  the  transfer  thereof  entitled 
under  the  74th  and  following  sections  o(  chapter  XLI,  of  the  Consolidat- 
ed Statutes  of  Lower  Canada,  intituled  "  An  Act  respecting  the  general 
''  abolition  of  feudal  rights  and  duties."  The  74th  section  is  as  follows  : 
"  In  the  Fief  St.  Augustin  *  *  lods  et  ventes,  ajid  other  casual 
"  dues,  including  droit  de  banality  and  all  seigniorial  dues  whatever, 
"  were  abolished  on  the  19th  day  of  May,  1860,  and  instead  thereof  the 
"  cens  et  rentes  have  since  that  day  been  and  shall  be  represented  by  a 
"  rente  constitute  of  the  same  amount  (in  money  or  kind,  as  the  case 
i'  may  be)  secured  by  the  same  privileges,  and  payable  at  the  same 
"  periods,  until  the  capital  thereof  becomes  payable  as  hereinafter  pro- 
"  vided  ;  and  a  commutation  fine  equal  to  that  which  the   Seminary  of 
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"  St.  Sulpioe,  of  Montrear,  is  entitled,  in  the  city  and  parish  of  Montreal,  j^^^  g^^^ 
"  and  to  be  calculated  and  ascertained  in   the   manner  prescribed   by     Dames 
"  chapter  42  of  these  Consolidated  Statutes  respecting  the  said  seminary,  de  St.  Jo- 
"  and  by  the  69th  section  of  this  Act,  subject  to  the  provisions  herein.    f'Hotel^ 
"  after  made  in  section  84  of  this  Act,  as   to   the   rate  of  commutation  Ji^lLg®, 
"  according  to  the  situation  of  the  property,  shall  be  payable  to  the         & 
"  seigniors  of  the  said  fief,  or  any  portion  of  it,  on  the  first  mutation      miss. 
"  which  would  have  created  lods  et  ventes  of  the  ownership  of  any  pro- 
"  perty  happening  in  the     *     •     *     Fief  St.  Augustin     ♦     *    »     during 
"  the  20  years  next  after  the  said  day."     Upon  the  transfer  to  the   res. 
pondent  of  this  piece  of  land  in  1874,  the  appellants  conceived  that  the 
period  prescribed  by  the  Statute  as  that  at  which  they  would  be  entitled 
to  the  commutation  fine  had  arrived,  and  accordingl)',  in  conformity  with 
the  procedure  prescribed  by  the  Statutes  for  ascertaining  the  amount 
thereof,  they  called  upon  the  respondent  to  appoint  an  arbitrator.    He 
refused  to  do  so.    They   then   took   the   next  step  prescribed  by  the 
Statutes,  and  petitioned  the  Court  to  appoint  an  arbitrator  on  his  behalf. 
A  defence  was  raised  to  that  claim,  which  will  be  afterwards  considered. 
The  result  was  that  the  Superior  Court  upheld  the  claim  and  appointed 
an  arbitrator.    The  amount  of  the   commutation  fine  was  afterwards 
ascertained  in  due   course,   and   a  decree   made   accordingly.     Against 
those  two  decrees  of  the  Superior  Court  there  was  an  appeal  to  the  Court 
of  Queen's  Bench,  the  Judges  of  which  were  divided  in  opinion,  but  the 
majority  held  that  the  proceedings  had  been  irregular  from  the   begin, 
ning;  that  no  arbitrator  ought  to  have   been  appointed,   and   that  the 
application  of  the  appellants  ought  tohave  been  dismissed.  This  appeal 
is  against  their  decree. 

Before  considering  the  merits  of  the  case,  it  may  be  well  shortly  to 
recapitulate  the  history  of  the  devolution  of  this  property.  In  1805  it 
seems  to  have  been  vested  in  one  Willirm  Hallowell.  In  his  hands  it 
was  subject,  not  only  io  the  seigniorial  dues,  but  to  certain  reserved 
rents  and  other  charges,  conventions,  and  servitudes  which  were  ex- 
pressed in  a  deed  of  accord  of  the  9th  October,  1805.  On  Hallowell's 
death  his  interest  in  the  property  became  divisible  amongst  his  wife  and 
children,  and,  by  two  notarial  deeds  of  the  8th  October,  1839,  respective, 
ly,  one-tenth  oi  that  interest  was  duly  conveyed  to  and  became  vested 
in  one  William  Eobertson,  the  remaining  nine-tenths  being  in  like 
manner  conveyed  to  and  vested  in  one  Charles  Montizambert,  each  of 
whom  accepted  as  purchaser  in  trust  for  the  commissioners  appointed 
for  the  purpose  of  erecting  a  lunatic  asylum  in  the  said  district  of 
Montreal,  and  their  successors,  and  with  an  obUgation  on  his  behalf  to 
reconvey  in  a  due  manner  unto  the  said  commissioners  and  their  suc- 
cessors, so  soon  as  they  should  be  duly  authorized  to  accept  a  deed  to 
that  effect,  the  undivided  part  conveyed  to  him  of  the  said  property. 
It  appears  that,  under  a  colonial  statute,  public  money  had  been  appro- 
36 
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Les  scevrs  P'''^t6'J  to  certain   persons   as   commissioners   generally   for   charitable 

Dames     purposes  connected  with  lunatics,  and  that  there  was  then  an  intention 
Hosplta  rs 
de  St.  Jo-  at  least  of  making  those  persons  a  corporation  capable  of  holding  land. 

THoteN    The  purchases  were  unquestionably  made   with  the   public  moneys  so 
Montreal  appropriated  to  the  commissioners.     Nothing,  however,   was  afterwards 
.  *        done  to  constitute  them  a  body  corporate,  or  to  authorize   them  to  hold 
miss,      lands ;  and  it  appears — though  it  is  not  very  distinctly  shown  when; — 
that  some  time  between  1841  and  1844  they  had  ceased   to   exist,  and 
that  the  Government  of  Canada  was  then  in  possession  of  the  land.  The 
next  transaction  in  order  of  date  is  that  of  the  20th  April,  1860,  and,  as 
will  afterwards  be  shown,  it  is  upon  the  true  effect  and  nature  of  that 
transaction  that  the  determination  of  this  appeal  now  almost  admitted- 
ly depends.    Before  and  about  that  time  various  statutes  had  been 
passed  with  the  object  of  abolishing  all  feudal   rights   of  the   seigniors, 
and  of  giving  to  the  tenants  a  free  allodial  tenure.    The   Statute,  how- 
ever, which  related  to  this  particular  fief  was  not  passed  until  the  19th 
May,  1860,  and  was  one  of  several  that  were  embodied  in   the   Consolid- 
ated Statutes,  Chapter  41.     On  the  14th  January,  1861,  afterthe  Statute 
had  come  into  effect,  a  notarial  act  was  passed   between  Montizambert, 
who  held  nine-tenths  of  the  property  under  the  trusts  already  mention- 
ed, and  Her  Majesty  the  Queen,  represented  by  the  Honourable  John 
Ross,  described  as  a  Commissioner  of  Public  Works,   by  which  the  nine- 
tenths  of  the  property  vested  in  Montizambert  were  formally  conveyed 
to  the  Crown.    That  deed  contains  a  recital  in   the  words :    "  And 
"  whereas  the  property  hereinafter  described  was  never  conveyed  to  the 
"  commissioners  for  the  erection  of  a  lunatic  asylum  in  the  district  of 
"  Montreal,  that  such  commissioners  have  ceased  to  exist,  and  that  by 
"  the  laws  in  force  in  this  province  the  said  property,  having  been  paid 
"  for  out  of  the  provincial  funds,  should  be  vested  in  Her  Majesty,  her 
"  heirs  and  successors,  and  be  under  the  management  and  control  of  the 
"  Commissioner  of  Public  Works  for  the  time  being.''    There  is  no  trace 
in  the  record  of  any  transfer  of  what  English  lawyers  would  call  the 
outstanding  legal  estate  of  the  remaining  one-tenth  from  Robertson  to 
the  Crown  ;  but  there  is  no  doubt  that  the  Crown  had  long  been  in  pos- 
session as  well  of  that,  as  of  the  other  nine-tenths,  and,  in  fact,  continued 
to  be  in  possession  of  the  whole  property  up  to  the  1st  July,  1874.    At 
that  date  it  passed  from  the  Croxn  to  the  respondent  by  means  of  an 
exchange  d  Hire  de  soulte  et  retour,  and  it  is  admitted  that  if  that  trans- 
action had  taken  place  between  subjects  it  would  have  been  such  a 
mutation  of  property  as  would  have  created  lods  et  ventes  within  the 
meaning  of  the  74th  section  of  chapter  41  of  the  Consolidated  Statutes. 
That  being  so,  what  was  the  defence  made  by  the  respondent  to 
the  appellants'  claim  ?    His  first  answer  to  their  petition  is  at  page  21 
of  the  Record.    The  appellants  put  in  their  reply,  whereupon  the  de- 
fendant obtained  leave  to  file  an  amended  answer.  Mr.  Digby  has  t»-day 


PRIVY  COUNCIL  9SY 

drawn  theii-  Lordships'  attention  to  some  supposed  distinctions  between  ,  ci~, 
the  two  answers,  but  their  Lordships  cannot  see  that  there  is  any  differ-  Dames 
ence  between  them  which  materially  affects  the  question  now  to  be  deSt.  Jot 
decided.  They  will,  therefore,  confine  their  attention  to  the  last  answer,  i.gotel- 
That  i-'  to  the  effect,  that  the  property  in  question  had  been  acquired  vP'®?3^, 
Iiy  the  Crown  by  the  notarial  acts  of  the  8th  October,  1839 ;  that  by  & 
those  acts  it  was  established  that  the  property  in  question  was  acquired  misB,' 
ill  the  name  of  a  trustee  (,"  en  fidei-commis")  by  the  commissioners  for 
the  erection  of  a  lunatic  asylum  in  the  district  of  Montreal,  with  the 
money  of  the  Crown  appropriated  to  that  object ;  that  the  commission 
of  tJiese  commissioners  having  expired  about  the  year  1844  without  their 
ever  having  effected  the  erection  of  the  asylum,  and  the  commissioners 
having  consequently  ceased  to  exist,  the  trust  was  extinguished,  and  the 
Crown  united  the  property  to  its  domain,  and  then  began  to  possess  and 
;  afterwards  continued  to  possess  it  as  proprietor  up  to  the  time  of  the 
ahenation  in  favour  of  the  respondent  Middlemiss ;  and  further  that  the 
appellants  had  since  that  time  treated  the  Crown  as  proprietor  of  the 
pio^.erty,  and  had  claimed  the  indemnity  which  was  due  to  them  as 
seigneuresse  upon  the  said  property,  "  ainsi  pass£  en  main-morie."  Their 
Lordships  here  pause  to  consider  an  argument  which  has  been  founded 
upon  the  words  "  ainsi  pass6  en  main-morte."  They  think  the  words 
"  thus  passed  en  main-morte"  cannot  fairly  be  taken  to  import  more 
than  that  the  property  had  passed  extra  commercium  under  the  circum- 
stances above  stated ;  and  that  if  those  circumstances  do  not  support 
the  conclusion  that  it  had  passed  into  hands  which  were  in  the  strict 
sense  of  the  term  those  of  gens  de  main-morte,  the  respondent  ought  not 
to  be  held  to  have  made  an  admission  to  that  effect  because  his  pleader 
has  used  in  a  loose  way  the  term  main-morte  instead  of  that  which  Herve, 
writing  with  precision,  in  his  definition  of  "  Indemnite,"  advisedly  sub- 
stituted for  it,  viz.,  une  main  qui  n'ali&ne  point.  In  the  following  passage 
he  thus  explains  the  use  of  those  words  :  "  Je  dis  en  general  aussi,  une 
'•  main  qui  n'aliene  point  and  non  pas  simplement  une  main  morte, 
"  parceque  le  Boi  qui  n'est  pas  mis  dans  la  classe  des  main-mortes,  doit 
■'  neanmoins  une  indemnite  aux  seigneurs  dans  la  mouvance  des  quels 
"  il  acquiert,"  and  then  he  proceeds  to  deal  with  the  indemnity  payable 
in  the  one  case  by  gens  de  main-morte,  properly  so  termed,  and  in  the 
other  by  the  Crown.The  answer  goes  on  to  say  that,  on  or  about  the  20th 
April,  ]  860,  the  Crown  had  paid  to  the  petitioners  an  indemnity  agreed 
tetween  them  by  reason  of  the  said  property  having  ceased  to  be  subject 
to  seigniorial  rights  ;  and  that  by  i  eason  of  the  acquisition  by  the  Crown 
of  the  said  property,  and  the  payment  of  the  said  indemnity,  that  pro- 
perty was  united  to  the  Sovereign's  domain  and  ceased  to  be  subject  to 
any  mouvance  pariiculi&re.  The  reply  of  the  appellants  admits  to  a  cer- 
tain extent  the  facts  pleaded  by  the  respondent.  It  admits  that  the 
land  had  been  acquired  by  virtue  of  the  two  notarial  deeds  in  trust  for 
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l*f  Soenrs  *^®  commissioners,  to  which  commissioners  tlie  government  of  the  pro- 
Dames    vince  of  Canada  had  afterwards  succeeded  ;  it  also  admits  the  payment 

d«8t.  Jo-  of  less  a  tenth,  but  says  that  that  indemnity  was  not  fixed  and  agreed 
I'Hotel-    upon  by  the  parties,  because  the  petitioners  did  not  acknowledge  th* 

Montreal  Pi'opi"'ety  of  the   deduction  of  the  tenth,  and  further  claimed  lods  et 

,,.^,      venies  on  the  purchase  of  1829,  which  had  been  refused  by  the  Crown. 
Middle-  .  ' 

miss.     It  then  states  what  is  in  fact  the  real  issue  between  the  parties,  viz.? 

that  the  indemnity  paid  represented  only  that  indemnity  which  was 
payable  by  all  mains  movies  when  they  acquired  immoveable  property  j 
that  the  effect  of  the  payment  was  not  risoudre  la  mouvance,  i.e.  to  put 
an  end  to  the  tenure,  but  merely  to  suspend  the  rights  of  the  seigniora 
so  long  as  the  property  remained  in  the  hands  of  the  Government,  and 
that  it  had  been  acquired  by  Robertson  and  Montizambert  subject  to 
all  seignioi'ial  rights,  and  so  contieued  to  be,  except  so  iar  as  related  te 
the  indemnity  pour  amorti.isement.    The   appellants    with  their  reply 
filed  the  account  at  page  24  of  the  Record,  which  is  really  the  only  evi- 
dence in  the  cause  of  the  transaction  in  question.    Their  Lordships  hav& 
felt,  during  the  greater  part  of  the  argument,  that  the  crucial  question 
in  the  case  was,  which  of  the  constructions  put  by  the  parties  respec- 
tively upon  that  transaction  was  correct ;  or  in  other  words,  q%io  animo 
did  one  party  pay  and  the  other  receive  the  indemnity  mentioned  in 
account.    I'o  that  question  they  will  now  address  themselves. 

The  case  of  the  respondent  involves  two  questions,  one  a,  question 
of  law,  and  the  other  a  question  of  fact.  The  question  of  law  is  whether 
by  the  law  of  Lower  Canada  the  acquisition  by  the  Crown  of  lands  held 
from  or  under  a  seignior  as  part  of  his  fief,  did  extinguish  all  feuda 
rights  in  those  lands,  and  give  to  the  seignior  a  mere  right  to  aa 
indemnity.  The  question  of  fact  is,  whether  the  transaction  evidenced 
^y  the  document  at  page  24  took  place  upon  that  footing.  Those- 
questions  more  or  less  run  into  each  other,  because  it  must  be  pre- 
sumed that  the  parties  dealt  with  each  other  with  reference  to  the 
subsisting  law,  and  the  construction  of  the  document,  in  so  far  as  it  is 
ambiguous,  will  therefore  be  facilitated  by  a  consideration  of  what  that 
law  was. 

Their  Lordships  do  not  think  it  necessary  to  go  in  great  detail 
through  the  many  authorities  which  have  been  cited  in  the  facta  of  the 
parties,  in  the  reasons  of  the  Judges,  or  at  the  bar,  as  to  what  the  law 
of  France,  and,  consequently,  the  law  of  Canada,  was  upon  that  point. 
They  have  come  to  the  conclusion  that  those  authorities  do  establish 
that  (whatever  may  have  been  the  case  in  earlier  times  when  the  king 
of  France  seems  occasionally  to  have  submitted  to  do  homage  by  at- 
torney or  otherwise,  for  acquisitions  in  the  field  of  subject  seigniors,)  for 
a  considerable  time,  probably  very  soon  after  the  Edict  of  Moulins, 
passed  in  the  reign  of  Charles  IX,  there  was  an  end  of  that  state  of 
things,  and  that  the  Crown  thenceforward  acquired  such  properties  with. 
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an  extinction  of  all  feudal  rights  therein,  subject  only  to  a  right  on  the  lbs  Soeurs 
part  of  the  seignior  to  receive  an  indemnity, — a  right  more  or  less  strict"  ■^a^^<„ 
ly  enforceable,  but  certainly  recognized  by  custom.    They  also  think  it  de  St.  Jo- 
is  established  that  up  to  the  time    of  the   Ordinance  of  Louis  XIV,  in    I'HotPl- 
1667,  the  amount  of  that  indemnity,  when   not   determinable  by  legaj  Montreal 
custom  or  written  law,  was  in  the  case  of  lands  held  by  roturiers  one.    jjji^g. 
fifth  of  the  price.     This  is  very  clearly  stated  by  Herve  in  a  paragraph     miss, 
which  applies,  not  only  to  the  indemnity  payable  by  gens  de  main-morte 
but  also  to  the  indemnity  payable  by  the  Crown.  He  says,  "  Lorsqu'il 
"  n'y  a  aucune  regie  ecrite  ou  lorsqu'il  y  a   du   doute,   il  f  aut  suivre  la 
"jurisprudence  qui  a  fixe  I'indemnite  a  la  valeur  du  tiers  des  biens  no- 
"  bles  et  du  cinquieme  de  ceux  qui  sont  roturiers,  car  cette  jurispruden. 
"  ce  fait  le  droit  commun  dans  les  provinces  ou  il  n'y  a  ni  loi  ni  usage 
"  contraire."     This  view  of  the  jurisprudence  of  France  does  not  depend 
simply  upoa  text  writers,  such  as  Guyot  and  others.    It  is  confirmed  by 
the  various  decisions  or  arrets  that  have  been   cited  by   the  learned 
Judges,  and  in  particular  by  the  arret  in  the  case  of  la  terre  de  Bohin  ; 
for  although  the  decision  in  that  case  was   subsequent  in  date  to  the 
Ordinance  of  Louis  XIV,  it  is  impossible  to  impute  to  the  Judges  who 
passed  it,  that  they  were  not  applying  the  law  as  it  existed  at  the  time 
when  the  feudal  rights  were  alleged  to  have  been  extinguished. 

What  then  is  the  efiect  of  the  Ordinance  of  Louis  XIV,  of  which  so 
much  has  been  said  ?  It  assumed  the  existing  law,  and  modified  that 
law  in  so  far  as  the  amount  of  the  indemnity  was  concerned.  It  pres- 
cribed a  mode  of  calculating  the  indemnity  less  favourable  to  the  sub- 
ject, and  also  extremely  complicated  in  form,  in  so  far  as  it  related  to 
property  held  en  roture.  The  second  article  of  it,  which  relates  to 
seigniories  or  fiefs  purchased  by  the  Crown,  seems  to  preserve  the  old 
custom  of  calculating  the  indemnity  at  one-fifth  of  the  value  or  price- 
Their  Lordships  here  observe  that  it  is  by  no  means  necessary  to  hold 
that  this  ordinance,  which  was  passed  four  years  after  the  establishment 
of  the  Superior  Council  in  Canada,  and  therefore  was  not  introduced 
propria  vigore  into  Canada,  and  was  never  afterwards  registered  in 
Canada,  ever  became  part  of  the  law  of  Canada. 

It  will  subsequently  be  shown  that  the  parties  acted  and  dealt 
with  each  other  upon  the  footing  of  the  law  as  it  existed  before  the 
passing  of  the  Ordinance. 

The  next  question  is,  was  this  law  so  defining  the  rights  of  the 
Crovra  ever  introduced  into  Canada?  Their  Lordships  can  see  no 
Abjection  in  principle  to  treating  it  as  so  introduced.  It  was  merely 
part  of  the  law  of  feudal  tenure,  which  was  unquestionably  introduced 
into  French  Canada  as  the  law  of  real  property  or  part  of  the  law  of  real 
property  in  that  colony ;  and  which  after  the  conquest  of  Canada,  when 
the  province  had  passed  under  British  dominion,  continued  to  be  law  by 
virtue  of  the  Imperial  Statute,  known  as  the  Quebec  Act.    If  the  law 
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L?B  Scfiurs  ""elating  to  the  rights  of  the  Crown,  which  was  part  of  the  general  law  of 

HSfpite'rs  *®'^'^''®'  ^*^  "°*  introduced  or  continued  in  Canada,  it  should  be  shown 

<Ie  St.  Jo-  affirmatively  to  have  been  excepted.     What  has  been  principally  relied 

■rHoteN   "Pon  as  establishing  this,  is  the  fifth  sub-section  of  the  66th  section  of 

Montreal  *^®  Consolidated  Statute,  chapter  41 .     That  portion  of  the  Consolidated 

Middle-    ^*^'''^*®  ^°^^  ^^^t  however,  relate  to  the  seigniory  in  question,  or  to 

miss,      seigniories  of  that  class,  but  is  confined  to  seigniories  belonging  to  the 

Seminary  of  St.  Sulpice.    The  enactment  relied  upon  is,  moreover, 

extremely  general  in  its  terms.     It  says,  "  The  said  payments  by  the 

"  province  shall  include  the  commutation  of  the  tenure  of  all  property 

"  now  held  by  the  province  or  the  Crown,  or  by  the  War  Department, 

"  as  representing  the  late    Ordinance  Department  in   any    seigniory" 

"  belonging  to  the  said  Seminary,  and  such  commutation  shall  be  held 

"  to  have  been  perfected  on  the  4th  day  of  May,  1859."     It  speaks  of 

the  tenure  of  all  property  held  by  the  province  or  the  Crown,  or  by  the 

War  Department.     It  does  not  positively  assert  that  the  Crown  was 

treated  as  an  ordinary  censitaire  in  all  seigniories  hi  Canada  in  which  it 

might  hold  lands,  or  in  the  particular  seigniory  which  is  in  question  here. 

Reliance  was  also  placed  upon  two  statutes  which  relate  to  the 

officers  of  Her  Majesty's  Ordnance,  and  to  lands  purchased  by  them  for 

the  protection  of  the  province  with  Imperial  funds.     It  is  possible  that 

lands  so  purchased  and  held  may  have  been  subject  to  feudal  rights,  but 

their  Lordships  cannot  infer  from  these  particular  statutes  that  the 

French  law  altered  upon  its  introduction  into  Canada  so  as  to  affect  the 

general  rights  of  the  Crown  in  Canada  in  the  manner  supposed,  or  that 

it  has  since  been  so  altered. 

It  may  be  convenient  to  mention  here  that  there  is  no  doubt  as  to 
the  law  which  is  invoked  on  the  side  ftf  the  Appellant,  namely,  that  upon 
an  alienation  by  virtue  of  which  property  subject  to  feudal  rights  passed 
into  the  hands  of  gens  de  mainmorie,  in  the  proper  sense  of  the  word, 
an  indemnity  estimated  also  at  one-fifth  of  the  price  became  payable  by 
the  gens  de  mainmorie  as  a  compensation  for  the  probable  loss  of  lods 
et  ventes.  There  was,  however,  this  distinction  between  the  indemnity 
payable  by  gens  de  main-morie  and  the  indemnity  payable  by  the  Crown, 
viz.,  that  upon  the  passing  of  the  property  out  of  the  hands  of  the  gens 
de  main-morie  the  rights  to  lods  ei  ventes  again  revived,  the  feudal  rights; 
so  far  as  they  were  covered  by  the  indemnity,  being  merely  suspended  ; 
whereas  in  the  case  of  the  Crown,  according  to  the  authorities  to  which 
iheir  Lordships  have  Uready  refeiTed,  they  were  absolutely  and  forever 
extinguished.  The  real  question,  then,  between  the  parties  in  this  case 
is,  whether  the  feudal  rights  in  question  were  so  extinguished,  or  only 
so  suspended  by  the  transaction  of  the  20th  of  April,  1860. 

Their  Lordships  will  now  examine  the  document  set  out  at  page  24? 
and  consider  which  of  the  contentions  of  the  opposite  parties  it  favours, 
it  is  in  the  form  of  a  bill,  presented  by  the  seigniors  and  followed  by  a 
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Btatement  of  what  had  been  paid  by  the  Government.     J* '"'IV  here  be  j^^^  „ 
remarked  that  the  Provincial   Government,  as  such,  was  not  capable  of    Dames 
holding  lands,  and  that  all  lands  acquired  by  Government  for   public  de  St.  Jo- 
purposes  were  required  by  law  to  be  taken  in  the  name  of  the  Crown-    f'Hotef- 

The  Bill  is  headed  "  Le  Gouvernement  Provincial."    Those  words  clearly  ,P'®1?  4^, 

•^   Montreaj 
ioiport  that  the  bill  was  presented  to  the  Provincial  Govermnent  as  re-       .* 

presenting  the  Crown.  It  proceed  thus  "  Pour  lods  et  ventes  sur  son  miss, 
acquisition," — that  is,  the  acquisition  by  the  Government,  the  represen- 
tative of  the  Crown,  from  the  heirs  and  representatives  of  William 
Hallowell, — "  by  two  contracts  of  the  8th  October,  1839,  which  passed 
"  to  Robertson  and  Montizambert,  purchasers  for  the  advantage  of  the 
''  Commissioners  of  the  lunatic  asylum."  It  claims  first  the  lods  et  ventes 
alleged  to  have  been  payable  on  that  particular  transaction,  and  then 
contains  this  item  :  "  Pour  droit  d'indemnite  sur  le  susdit  prix  de  vente 
£192  Os.  lOd."  being  one -fifth  of  the  price.  Then  follows  a  claim  from 
the  Government  of  the  rente  fonciire,  which  was  reserved  by  the  original 
deed  to  Hallowell  in  favor  of  the  seigniors  over  and  above  their  seignio- 
rial dues  for  fifteen  years,  a  claim  which  implies  that  at  least  during  that 
period  Government  representing  the  Crown  had  been  the  proprietors 
of  the  land.  How  then  did  the  Government,  as  appears  by  the  second 
jiart  of  this  document,  deal  with  these  claims?  It  rejected  that  for  the 
hds  et  ventes  upon  the  transaction  of  1839,  and  it  may  well  be  presumed 
that  the  claim  was  so  rejected  because  it  had  been  established  by  judi- 
cial decisions  in  Canada  that  lods  et  ventes  were  not  payable  on  a  pur- 
chase for  a  purpose  of  public  utility.  It  paid  to  the  appellants  the  sum 
of  £217  lis.  9d.,  which  was  composed  of  the  following  items,  viz.,  1st, 
the  indemnity  claimed  £192  Os.  lOd.-  less  one-tenth,  which  was  deducted 
on  the  ground  that  these  particular  seigniors  were  not  entitled  to  the 
profits  of  la  haute  justice,  and  therefore  that  one-tenth  was  retainable  to 
cover  the  claims  of  those  that  were  so  entitled  ;  and,  secondly,  the  sums 
elaimed  for  the  arrears  of  the  rente  foncih-e. 

An  argument  was  founded  by  the  learned   Counsel  for  the  appel- 
lants upon  the  words  "  droit  d'inrlemnite,-'  and  upon  the  fact  that  the 
payment  was  made  of  the  "  indemnite  reclamee."    It  was  contended 
that  the  words  "  droit  d'indemnite  '  have  received  a  statutory  interpre 
tation,  and  must  be  taken  to  import  the  indemnity  payable  to  a  corpor- 
ation or  other  main  morte.    Their  Lordships  are  of  opinion   that  the 
words  mean  only  a  right  of  indemnity,   and  are   to   be  construed  secun- 
dum subjectam  materiam.    Here   it  appears   on  the  face  of  the  bill,  as 
already  shown,  that  the  claim  was   against  the   Government  as  repre- 
senting the  Crown  ;   that  its  title  was   refeired  to   the  transactions  of 
) ;  and  that  it  was  treated  as  having  been  in  possession  of  the  pro- 
;y,  and  liable  for  the  rent  reserved  for  at  least  fifteen   years  before 
date  of  the  transaction.    All  this  appears  to  their  Lordships  to  afibrd 
strongest  inference  that  the  indemnity  claimed  was  that  payable  by 
Crown. 
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Les  Soeurs         ^^  ^^''  suggested,  however,  in  an  early  part  of  the  argument  that  the 

Dames    gum  ^y^g  not  that  which  would  have  been  the  amount  of  the  indemnity 

de  St,  Jo-  pavable  to  the  Crown  under  the  Ordinance  of  Louis  XIV,  but,  as  their 
seph  de  . 

I'Hotel-    Lordships  have  already  observed,  that  only  shows  that  ordinance  was 

Morrtreal  ^°^  treated  as  regulating  in  Canada  the  amount  of  the  indemnity,  but 
^  *  that  the  claim  was  made  according  to  the  law  as  it  existed  in  France 
miss,  before  that  ordinance.  On  the  other  hand  the  view  which  the  appel- 
lants take  of  the  transaction  is  not  altogether  consistent  with  the  docu- 
ment. There  is  on  the  face  of  the  account  no  allegation  that  the  sum 
claimed  was  the  indemnity  payable  by  g'eres  de  mainmorte  in  the  proper 
sense  of  the  term.  To  treat  the  Crown  as  falling  into  that  category  would 
have  been  an  error  in  law,  and  the  tacts  stated  in  the  bill  which  give  a 
partial  history  of  the  former  transactions,  fail  to  show  that  at  any  time 
the  property  was  held  by  any  corporation  or  body  of  persons  who  were 
capable  of  being  treated  in  the  proper  sense  of  the  term  as  gens  demain- 
morte.  Therefore  it  appears  to  their  Lordships  that  upon  the  true 
construction  of  this  document  it  must  be  held  that  the  indemnity  was 
claimed  and  paid  as  an  indemnity  payable  by  the  Crown,  with  the  legal 
incidents  of  a  purchase  by  the  Crown,  and  the  payment  of  an  Indemnity 
therecn,  namely,  that  the  feudal  rights  were  thereby  extinguished  and 
became  incapable  of  being  revived. 

The  chief  argument,  not  already  dealt  with,  which  has  been  used 
against  this  construction  was  founded  upon  the  expression  in  the  deed 
of  1861,  which  conveyed  the  legal  estate  to  the  Crown.  Their  Lordships 
are  not  prepared  to  say  that  a  plausible  argument  cannot  be  raised  upon 
that  point.  That  deed,  however,  cannot  be  used  in  the  way  of  admis- 
sion or  estoppel  as  regards  this  question,  because  the  appellants  were 
no  parties  to  it ;  and  it  seems  to  their  Lordships  tha  a  sufficient  explan- 
ation of  the  difficulty  is  that  given  by  the  learned  Chief  Justice  of  the 
Court  of  Queen's  Bench,  which  is  to  the  effect  that  the  clause  was  put 
in  for  the  protection  in  the  ordinary  way  of  the  conveying  party,  and  to 
relieve  him  from  any  claim  which  might  possibly  be  made  against  him 
in  respect  of  seignorial  rights.  Their  Lordships  cannot  set  any  inference 
which  arises  from  those  clauses  against  what  upon  a  full  view  of  the  law 
and  the  facts  they  think  was  the  effect  of  the  transaction  of  April,  1860. 
It  seems  to  them  that  their  view  of  that  transaction  really  disposes  of 
the  case,  and  that  it  is  unnecessary  to  deal  with  any  other  question^ 
that  might  be  raised  upon  the  construction  of  the  Statute  and  the  effect 
of  the  conveyance  to  the  Crown  of  1861  or  any  of  the  other  points  which 
have  been  more  or  less  raised  in  the  course  of  the  argument  before 
them.  It  will  be  their  duty  on  the  whole  case  humbly  to  advise 
Her  Majesty  to  affirm  the  judgment  of  the  Court  of  Queen's  Bench  for 
Lower  Canada,  and  to  dismiss  this  Appeal  with  costs. 

Pagxtuelo  &  Mgjor,  for  appellants. 

Geoffrion,  Rinfret  &  Archambault,  for  respondent. 
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PRIYV   COUXCIL,  1874.  St-Ja«quMi 


8th  July,  1874. 

Coram  Louo  .Sblboknio,   Sik  James   W.   Cowilb,  Sir   Baunks  Peacock, 
8iu  MoNTAUUK  E.  Smith,  anu   Siit  Rohicrt  P.  Coi.like. 

L'UNION  ST.  JACQUES  MONTKEAL  „.  DAME  JULIE  BELISLE. 

The  judgement  of  theh-  Lordships  was  delivered  by 
LonD  Seluounh  : — 

The  sole  question  in  this  apjieal  is  this  .  whether  the  subject  mat- 
ter of  the  Provincial  Act  (33  Vict.,  c.  .08,)  is  one  of  those  which  by  the 
<)lst  section  of  the  Dominion  Act  are  reserved  exclusively  for  legisla- 
tion. The  scheme  of  the  91st  and  92nd  sections  is  this.  By  the  91st 
section  some  matters — and  their  Lordships  may  do  well  to  assume,  for 
the  argument's  sake,  that  they  are  all  matters  except  those  afterwards 
dealt  with  by  the  92nd  section — their  Lordships  do  not  decide  it,  but 
for  the  argument's  sake  they  will  assume  it  ;  certain  matters,  being 
upon  that  assumption  all  those  which  are  not  mentioned  in  the  92nd 
section,  are  reserved  for  the  exclusive  legislation  of  the  Parliament  of 
Canada,  called  the  Dominion  Parliament  ;  but  beyond  controversy  there 
are  certain  other  matters,  not  only  reserved  for  the  Dominion  Parlia- 
ment, but  assigned  to  the  exclusive  power  and  competency  of  the  Pro- 
vincial Legislature  in  each  province  Among  those  the  last  is  thus  ex- 
pressed :  "  Generally  all  matters  of  a  merely  local  or  private  nature  in 
the  province.  "  If  there  is  nothing  to  control  that  in  the  91st  section,  it 
would  seem  manifest  that  the  subject  matter  of  this  Act,  the  33  Vict., 
c.  58,  is  a  matter  of  a  merely  local  or  private  nature  in  the  province,  be- 
cause it  relates  to  a  benevolent  or  beneiit  society  incorporated  in  the  city 
of  Montreal  within  the  province,  which  appears  to  consist  exclusively  of 
members  who  would  be  subject  jjrimayacie  to  the  control  of  the  Provincial 
Legislature.  This  Act  deals  solely  with  the  affairs  of  that  particular 
society,  and  in  this  manner  : — taking  notice  of  a  certain  state  of  em- 
barrassment resulting  from  what  it  describes  in  substance  as  improvi- 
dent regulations  of  the  society,  it  imposes  a  forced  commutation  of  their 
existing  rights  upon  two  widows,  who  at  the  time  when  that  Act  was 
passed  were  annuitants  of  the  society  under  its  rules,  reserving  to  them 
the  rights  so  cut  down  in  the  future  possible  event  of  the  improvement 
up  to  a  certain  point  of  the  affairs  of  the  association.  Clearly  this  mat- 
ter is  private  ;  clearly  it  is  in  the  province  and  in  the  city  of  Montreal ; 
and  unless, -therefore,  the  general  effect  of  that  head  of  sect.  92  is  for 
this  purpose  qualified  by  something  in  sect.  91,  it  is  a  matter  not  only 
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L'Dnion  within  the  competency,  but  within  the  exclusive  competency  of  the 
St-Ja«ques  Provincial  legislature.  Now  sect.  91  qualifies  it  undoubtedly,  if  it  be 
Belisle.  within  any  one  of  the  different  classes  of  subjects  there  specially  enu- 
merated in  this  section  shall  not  be  deemed  to  come  within  the  class  of 
matters  because  the  last  and  concluding  words  of  sect.  91  are  :  "  And 
any  matter  coming  within  any  of  the  classes  of  jubjects  enumerated 
of  a  local  or  private  nature  comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned  exclusively  to  the  Legisla- 
tures of  the  provinces.  "  But  the  onus  is  on  the  respondent  to  show 
that  this,  being  of  itself  of  a  local  or  private  nature,  does  also  come 
within  one  or  more  of  the  classes  of  subjects  specially  enumerated  in 
the  91st  section. 

Now  it  has  not  been  alleged  that  it  comes  within  any  other  class  of 
the  subjects  so  enumerated  except  the  21st,  "  Bankruptcy  and  Insol- 
vency ;  "  and  the  question  therefore  is,  whether  this  is  a  matter  coming 
under  that  class  21,  of  bankruptey  and  insolvency?  Their  Lordships 
observe  that  the  scheme  of  enumeration  in  that  section  is.  to  mention 
various  categories  of  general  subjects  which  may  be  dealt  with  by  legis- 
lation. There  is  no  indication  in  any  instance  of  anything  being  con- 
templated, except  what  may  be  properly  described  as  general  legislation  ; 
such  legislation  as  is  well  expressed  by  Mr.  Justice  Caron  when  he 
speaks  of  the  general  laws  governing  Faillite,  bankruptcy  and  insolvency 
all  which  are  well  known  legal  terms  expressing  systems  of  legislation 
with  which  the  subjects  of  this  country,  and  probably  of  most  other 
civilized  countries,  are  perfectly  familiar.  The  words  describe  in  their 
known  legal  sense  provisions  made  by  law  for  the  administration  of  the 
estates  of  persons  who  may  become  bankrupt  or  insolvent,  according  to 
rules  and  definitions  prescribed  by  law,  including  of  course  the  condi- 
tions in  which  that  law  is  to  be  brought  into  operation,  the  manner  in 
which  it  is  to  be  brought  into  operation,  and  the  effect  of  its  operation. 
Well,  no  such  general  law  covering  this  particular  association  is  alleged 
ever  to  have  been  passed  by  the  Dominion.  The  hypothesis  was  sug- 
gested in  argument  by  Mr.  Benjamin,  who  certainly  argued  this  case 
with  his  usual  ingenuity  and  force,  of  a  law  having  been  previously 
passed  by  the  Dominion  Legislature,  to  the  effect  that  any  association 
of  this  particular  kind  throughout  the  Dominion,  on  certain  specified 
conditions  assumed  to  be  exactly  those  which  appear  upon  the  face  of 
this  statute,  should  thereupon,  ipso  facto,  fall  under  the  legal  adminis-, 
tration  in  bankruptcy  or  insolvency.  Their  Lordships  are  by  no  means 
prepared  to  say  that  if  any  such  law  as  that  had  been  beyond  their  com- 
petency ;  nor  that,  if  it  had  been  so  passed,  it  would  have  been  within 
the  competency  of  the  Provincial  Legislature  afterwards  to  take  a  parti- 
cular association  out  of  the  scope  of  a  general  law  of  that  kind,  so  com- 
petently passed  by  the  authority  which  had  power  to  deal  with  bank- 
ruptcy and  insolvency.    But  no  such  law  ever  has  been  passed  ,  and  to 
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suggest  the  possibility  of  such  a  law  as  a  reason  why  the  power  of  the    Liunion 
Provincial  Legislature  over  this  local  and  private  association  should  be  St-Jacques 
in  abeyance  or  altogether  taken  away,  is  to  make  a  suggestion  which,  if     Belisle 
followed  up  to  its  consequences,  would  go  very  far  to  destroy  that  power 
in  all  cases. 

It  was  suggested,  perhaps  not  very  accurately,  in  the'  course  of  the 
argument,  that  upon  the  same  principal  no  part  of  the  land  in  the  pro- 
vince upon  the  sea  coasts  could  be  dealt  with,  because,  by  possibility,  it 
might  be  required  for  a  Ughthouse,  and  an  Act  might  be  passed  by  the 
Dominion  Legislature  to  make  a  lighthouse  there.  That  was  not  a  happy 
illustration,  because  the  whole  of  the  sea  cost  is  put  within  the  exclusive 
cognizance  ot  the  Dominion  Legislature  by  another  article  ;  but  the 
principle  of  the  illustration  may  be  transferred  to  Article  7,  which  gives 
to  the  Dominion  the  exclusive  right  of  legislating  as  to  all  matters 
coming  under  the  head  of"  militia,  military  and  naval  service,  and  de, 
fence. "  Any  part  of  the  land  in  the  Province  of  Quebec  might  be  taken 
by  the  Dominion  Legislature  for  the  purpose  of  military  defence  ;  and 
the  argument  is,  if  pushed  to  its  consequences,  that,  because  this  which 
has  not  been  done  as  to  some  particular  land  might  possibly  have  been 
done,  therefore,  it  not  having  been  done,  all  power  over  that  land  there, 
fore  over  all  the  land  in  the  province,  is  taken  away,  so  far  as  relates  to 
legislation  concerning  matters  of  a  merely  local  or  private  nature.  That 
their  Lordships  think,  is  neither  a  necessary  or  reasonable,  nor  a  just 
and  proper  construction.  The  fact  that  this  particular  society  appears 
upon  the  face  of  the  Provincial  Act  to  have  been  in  a  state  of  embarrass- 
ment, and  in  such  a  financial  condition  that,  nnless  relieved  by  legisla- 
tion, it  might  have  been  likely  to  come  to  ruin,  does  not  prove  that  it 
was  in  any  legal  sense  within  the  category  of  insolvency.  And  in  point 
of  fact  the  whole  tendency  of  the  Act  is  to  keep  it  out  of  that  category, 
and  not  to  bring  it  into  it.  The  Act  does  not  terminate  the  company  ; 
it  does  not  propose  a  final  distribution  of  its  assets  on  the  footing  of  in- 
eolvency  or  baekruptcy  ;  it  does  not  wind  it  up.  On  the  contrary,  it 
eontemplates  its  going  on,  and  possibly  at  some  future  time  recovering 
its  prosperity,  and  then  these  creditors,  who  seem  on  the  face  of  the 
Act  to  be  somewhat  summarily  interfered  with,  are  to  be  reinstated. 

Their  Lordships  are  clearly  of  opinion  that  this  is  not  an  Act  relating 
to  bankruptcy  and  insolvency,  and  will,  therefore,  humbly  advise  Her 
Majesty  that  this  appeal  be  allowed,  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  reversed,  and  that  the  suit  be  dismissed. 

There  will  be  no  costs  of  this  appeal. 

Judgment  reversed. 

BiscUff,  Bompas  &  Biscoff,  solicitors  for  the  appellant 
Wilde,  Berger,  Thorn  &  Wilde,  solicitors  for  the  respondent. 
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Pi'entice  London,  March  25,   1885. 

Present : — Loud  Blackburn,  Sir  Barnes  Peacock,  Sib  R.  P.  Coixiee,  Sir 
R.  Couch,  Sir  A.  Hobhodse. 

MACBOUGALL  v.  PBENTICE. 

Per  Curiam.  The  appellant  in  this  case  who  was  the  plaintiflf  below 
and.  the  respondent  who  was  defendant,  were  partners  in  business.  The 
plaintiff  brought  his  action  on  the  18th  April,  1872,  for  an  account  of  the 
partnership  affairs,  and  for  the  purpose  of  recovering  from  the  defendant 
80  shares  in  the  Canada  Lands  Purchase  Company,  or  the  value  of  such 
shares,  which  the  plaintiff  put  at  $240,000.  Upon  the  partnership 
accounts,  apart  from  the  shares  in  question,  the  plaintiff  has  been  found 
indebted  to  the  defendant  in  the  sum  of  $16,188,  and  there  is  now  no 
controversy  upon  that  point.  The  appeal  relates  only  to  the  rights  of 
of  the  parties  with  regard  to  the  shares. 

The  partnership  was  formed  in  February,  1869.  One  portion  of  its 
business  was  the  purchase  and  sale  of  mineral  properties  and  the  forma- 
tion of  companies,  and  the  profits  arising  from  this  sourse  were  to  be 
divided  in  the  proportion  of  three  fourths  to  the  defendant  and  one- 
fourth  to  the  plaintiff.  In  1 870  the  partners  agreed  to  purchase  the 
property  of  the  Montreal  Mining  Company,  with  the  intention  of  forming 
a  new  company  to  work  the  mines.  The  contract  was  effected  partly  in 
Canada  by  the  the  plaintiff  and  partly  in  London  by  the  defendant, 
but  it  was  completed  in  London  in  the  name  of  the  defendant  and  by 
the  defendant  with  the  assistance  of  Mr.  MeEwan,  who  provided  the 
requisite  deposit  on  condition  that  he  should  have  an  equal  share  in  the 
profits. 

The  partners  then  set  to  work  to  form  a  Company  who  should  provide 
the  purchase  money  and  take  the  property  off  their  hands.  After  some 
abortive  negotiations,  the  money  was  provided  by  a  Mr.  Sibley  and  some 
others  to  whom  the  defendant  transferred  the  benefit  of  his  contract. 
They  projected  a  company  which  the  plaintiff  in  his  declaration  calls 
the  Canada  Lands  Purchase  Company ;  and  it  was  proposed  that  the 
whole  property  should  be  represented  by  1,6000  shares,  and  that  the 
defendant  should  be  entitled  te  one  tenth  of  the  whole. 

In  point  of  fact  this  Company  never  was  formed,  nor  were  any  specific 
shares,  or,  so  far  as  appears,  any  scrip  in  it  issued.  But  there  was  a 
considerable  amount  of  dealing  with  the  interests  which  the  parties  had 
bargained  for,  and  those  interests  are  for  the  sake  of  convenience  called 
shares,  each  share  representing  one  1,600th  part  of  the  whole.  Such  are 
the  80  shares  for  which  the  plaintifl  sued,  being  half  of  the  160 
apportioned  to  the  defendant. 

On  the  30th  December,  1870,  the  defendant  sold  80  of  the  shares  to 
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Mr.  Learnfid  for  the  sum  of  $10,000  American  currency,  equal  to  $9,000  Mnodmi- 
Canadian  currency,  which  the  defendant  received  and  did  not  at  that  gall 
time  carry  into  the  partnership  accounts.  In  consequence  of  this  Prentico 
transaction,  or  at  least  very  soon  after  it,  the  plaintiff  made  a  claim  to 
one  half  of  the  profits  arising  from  the  purchase  and  the  sale  to  Sibley 
and  his  colleagues.  At  the  end  of  June,  1871,  he  filed  a  bill  against  the 
defendant  in  the  Supreme  Court  of  New  York  County,  within  whose 
jurisdiction  it  seems  that  Sibley  resided  and  the  Company  was  being 
formed.  It  is  very  difficult  to  understand  the  exact  ground  taken  by  the 
plaintiff  in  this  suit.  In  his  declaration  he  alleges  that  the  defendant 
had  employed  him  as  a  broker  to  negotiate  a  purchase  ;  that  the 
defendant  had  sold  the  pi-operty  purchased,  and  had  realized  as  profits 
the  sum  of  $22,500,  of  which  the  plaintiff  claimed  half.  It  is  impossible  to 
identify  these  allegations  with  any  part  of  the  story  appearing  in  the 
Record.  It  further  appears  from  the  oral  evidence  that  the  plaintiff 
went  on  to  attach  the  unsold  80  shares,  but  there  is  no  documentary 
evidence  of  such  an  attachment.  It  is  not,  however,  necessary  to  have 
accurate  knowledge  of  these  matters,  because  the  parties  settled  the 
litigation  by  an  agreement,  the  construction  of  which  is  the  main  question 
on  this  appeal. 

This  agreement  was  effected  by  three  instruments  of  simultaneous 
date.  The  first  is  a  transfer  in  the  following  terms  ; — 
"  "  Know  all  men  by  these  presents  that  I  Edward  Alexander 
Prentice,  of  the  city  of  Montreal,  in  the  Dominion  of  Canada,  have,  in 
consideration  of  the  sum  of  one  dollar  of  lawful  currency  of  Canada  to 
me  in  hand  paid  by  Hartland  S.  MacDougall,  of  the  same  place,  and  for 
divers  other  valuable  considerations  moving  from  him  to  me,  do  by 
these  presents  grant,  bargain,  sell  and  assign,  to  him,  the  said  Hartland 
S.  MacDougall,  his  heirs  and  assigns,  all  and  singular  the  right,  title  and 
interest  which  I,  the  said  Edward  Alexander  Prentice,  now  have  in  and 
to  the  undivided  one-tenth  interest  in  all  the  property  mentioned  in 
the  bond  made  by  the  Montreal  Mining  Company  to  me,  a  copy  of 
which  bond  is  hereunto  annexed  marked  '  A,'  said  interest  in  said  pro- 
perty being  now  held  in  trust  for  me  by  Alexander  H.  Sibley,  Eber  B- 
Ward,  Edward  Learned,  Peleg  Hall,  and  Charles  A.  Trowbridge,  trustees, 
as  by  reference  to  the  indentures,  copies  of  which  are  hereto  annexed 
marked  "  C  and  D,"  will  more  fully  appear,  my  interest  at  present 
remaining  in  said  property  being  an  undivided  one-twentieth  interest 
therein. 

"  To  have  and  to  hold  the  same  unto  the  said  Hartland  S.  Mac- 
Dougall, his  heirs  and  assigns,  as  fully  and  effectually  as  I  by  virtue  of 
the  said  indenture  or  in  any  other  manner  whatsoever,  hold  the  same, 
and  I  do  hereby  covenant  with  the  said  Hartland  S.  MacDougall,  that  I 
have  good  right  to  transfer  and  assign  the  said  interest,  and  that  I  will 
execute  such  further  assurances  thereat  as  may  be  requisite. 
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Maodou-  "  ^^  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 

g|ii      third  day  of  March,  1871. 
Prentice  •'  Ediv.  Ai.ex.  Prentice,  (l.s.)  '' 

The  second  is  in  the  form  of  a  letter  from  plaintiff  to  the 
defendant : — 

"  Edward  A.  Prentice,  Esq. 

"  63  Wall  Street,  New  York. 

3rd  March,  1871. 
"  Dear  Sir, — In  consideration  of  your  assignment  to  me  day  of 
your  remaining  interest  in  the  property  formerly  belonging  to  the 
Montreal  Mining  Company  and  now  held  by  Alex.  H.  Sibley  and  other 
trustees,  I  hereby  agree  that  my  interest  therein  to  the  extent  of  one 
half  of  that  conveyed  by  the  said  assignment,  or  one  fortieth  of  ihe 
whole  interest  originally  held  by  you  shall  be  liable  in  said  proportion 
for  any  damages  which  may  result  to  you  by  reason  of  any  suit  which 
Mr.  Alexander  McEwen  of  London,  England,  may  institute  against  you 
or  failure  to  secure  his  interest,  or  any  expenses  which  have  beeli 
already  incurred  in  the  negotiation  of  the  sale  of  the  property  by  you. 

"  Yours  truly, 

H.  S.  MacDougall. 

By  the  third  instrument  the  plaintift  purports  to  assign  has  his 
interest  to  Mr.  Ashworth  in  trust  for  Miss  Auldjo,  his  assignment  being 
in  the  same  form  as  the  defendant's  assignment  to  himself.  It  is  agreed 
that  Miss  Auldjo  was  a  mere  nominee  of  the  defendant. 

The  general  effect  of  the  three  instruments  is  that,  as  between  the 
plaintiff  and  the  defendant,  the  former  becomes  the  owner  of  half  the 
then  unsold  shares,  while  the  latter  remains  the  owner  of  the  other 
half ;  that  the  defendant  also  remains  the  owner  of  the  price  of  the  sold 
shares,  and  that  the  plaintiff  undertakes  that  his  interest  shall  meet 
MacEwan's  claim  in  some  proportion,  the  extent  of  which  has  been 
disputed.  Why  the  parties  went  through  the  process  of  assignment 
with  warranty  of  one-twentieth  interest  to  the  plaintiff,  and  immediate 
re  assignment  of  one-fortieth  by  him  to  the  defendant,  through  the  form 
of  assignment  with  warranty  to  Ashworth  and  Miss  Auldjo,  is  not  clear, 
but  it  probably  was  intended  to  throw  difficulties  in  the  way  of  MacEwan 
\vho  was  then  pressing  his  claims. 

In  June,  1871,  MacEwan  commenced  a  suit  in  New  York  against 
both  the  partners  and  against  Sibley  and  his  co  promoters,  claiming  the 
whole  of  the  unsold  shares  as  his  half  of  the  profits  of  the  transaction, 
and  on  the  9th  of  the  following  December,  he  obtained  a  decree  for  his 
whole  claim.  The  partners  threatened  an  appeal,  but  abandoned  it  on 
MacEwan  giving  back  eight  shares.  After  this  had  been  done,  all  the 
profits  remaining  to  the  partnei-s  were  these  eight  shares,  and  the  price 
of  the  eighty  shares  sold.     The  partnership  was  dissolved  on  the  2nd, 
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November,    ISTi,    a   little   earlier   than   MacEwan's   decree,   but   that  ■  jjj^<,j„„_ 
dissolution  cannot  alter  the  results  of  the  contract  of  March,   1871.     On       ?»'' 
the  30th  January,  1S72,  the  eight  shares  were  placed  in  the  names  of  Preutioa 
Messrs.  Shauly  and  Crawford  in  trust  for  the  plaintiff  and  defendant. 
They  are  now  represented  by  288  shares  in  the  Silver  Mining  Company 
of  Silver  Islet,  and  eight  shares  in  the  Ontario  Mineral  Lands  Company, 
still  standing  in  the  same  names. 

It  has  been  stated  that  both  in  the  writ  of  1871  and  in  this  suit  the 
plaintiff  claimed  half  the  interest  in  the  profits  of  the  transaction.  The 
same  claim  has  been  advanced  on  this  appeal.  But  both  the  Courts  in 
the  colony  treated  it  as  a  partnership  transaction,  and  their  Lordships 
are  clear  that  it  was  such ;  that  the  partnership  was  both  entitled  to 
the  profits  and  liable  to  MacEwan's  claim.  The  agreement  of  March, 
1871,  gave  to  the  plaintiff  the  same  proportion  to  which  he  was  entitled 
under  the  partnership  deed. 

By  decree  dated  31st  May,  1881,  the  Superior  Court  ordered  the 
defendant  to  pay  the  plaintiff  $63,811,  unless  he  preferred  within  15 
days  to  transfer  to  the  plaintiff  40  of  the  80  shares  sued  for.  The  Court 
considered  that  by  the  agreement  of  March,  1871,  the  defendant  had 
absolutely  contracted  to  transfer  40  shares  to  the  plaintiff,  and,  having 
failed  to  put  him  in  possession  of  them,  must  make  good  their  value.  It 
fixed  the  value  upon  the  day  when  the  action  was  commenced,  at  the 
rate  of  $2,000  a  share,  and  set  off  against  $80,000  so  obtained  the  sum 
found  due  from  the  plaintifi  upon  the  general  account. 

The  defendant  appealed  to  the  Court  of  Queen's  Bench,  who  made 
their  decree  on  the  23rd  January,  1884.  They  reversed  the  decree  below, 
directed  that  the  shares  held  in  trust  should  be  divided  between  the 
plaintiff  and  defendant  in  the  proportion  of  one  part  to  the  former  and 
three  to  the  latter,  and  dismissed  the  other  conclusions  of  the  plaintiffs 
action.  The  decree  recites  that  the  plaintiff  is  entitled  to  his  share  of  the 
$9,0UO  the  price  of  the  80  shares  sold  by  the  defendant,  and  that  such 
share  with  interest  from  the  30th  of  December,  1870,  are  more  than 
compensated  by  the  $16,188  due  upon  the  accounts. 

From  the  jndges'  reasons  it  appears  that  they  agreed  in  thinking 
that  the  plaintiff  was  entitled  under  the  terms  of  the  agreement  of 
March,  187 J,  to  40  shares,  which,  however,  putting  the  returned  eight 
shares  out  of  consideration,  were  reduced  to  20  by  MacEwan's  claim,  and 
that  for  these  20  the  plaintiff,  not  being  able  to  get  them,  was  entitld  to 
compensation.  They  also  agreed  that  his  compensation  should  not  exceed 
the  quarter  of  the  $9,000,  but  in  their  reasons  for  this  opinion  they 
differed.  Chief  Justice  Dorion,  looking  upon  the  transaction  of  that  day 
as  a  partage  or  a  division  between  partners,  thought  that  the  shares 
must  be  valued  as  upon  the  3rd  March  1871,  and  were  not  shown  to 
have  been  of  any  greater  value  than  on  the  30th  December  when  the 
sale  of  the  80  shares  took  place.    The  other  Judges,  whose  opinion  is 
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Ifacdou-  delivered  by  Mr.  Justice  Ramsay,  agreed  that  the  transaction  of  March 
gall       1871  was  a  pariage,  but  they  considered  that  the  eviction  of  a  partner 

Prentice  from  his  share  necessitated  a  new  portage,  so  that  the  sole  remaining 
property  was  to  be  re-divided  according  to  the  partnership  deed. 

From  this  decree  of  the  Queen's  Bench  the  plaintift"  appeals, 
contending  both  that  it  ascribes  to  him  too  small  a  number  of  shares, 
and  that  it  has  put  them  at  too  low  a  value.  He  maintains  that  the 
smallest  number  of  shares  to  which  the  agreement  of  March,  1871, 
entitles  him  is  40 ;  that  if  that  agreement  is  held  inoperative  he  is  entitled 
to  half  the  firm's  share  of  profits,  and  to  be  indemnitied  by  the  defendant 
against  MacEwan's  claim ;  and  that  the  compensation  for  the  shares 
which  he  cannot  get  should  be  assessed  by  taking  the  value  of  the  shares 
either  on  the  9th  December  1871,  the  date  of  MacEwan's  decree,  or  at 
the  institution  of  MacEwan's  suit,  or  at  the  institution  of  this  suit. 

It  has  been  already  stated  that  the  shares  were  a  partnership  assetr 
and  MacEwan's  claim  a  partnership  liability,  which  is  inconsistent  with 
the  plaintiffs  claim  to  half  profits  and  indemnity  As  to  the  other 
questions,  their  Lordships  do  not  find  it  necessary  to  decide  upon  the 
arguments  which  were  pressed  very  fully  at  the  bar  with  reference  to 
the  local  law  by  which  the  contract  of  March,  ]  87 1  ought  to  be  construed, 
and  with  reference  to  the  rules  of  law  which  regulate  warranties  upon 
sales  and  upon  partitions  of  common  property.  They  think  this  unne- 
cessary, because  the  case  is  governed  by  a  special  contract  made  with 
knowledge  of  the  cause  from  which  the  disputes  have  sprung,  and 
containing  within  itself  the  grounds  on  which  they  must  be  settled. 

Their  Lordships  view  the  agreement  of  March,  1871,  as  calculated 
to  effect  three  main  objects  between  the  parties :  first,  to  divide  the  IBO 
shares  as  a  partnership  asset  would  be  divided  according  to  the  terms 
of  the  partnership  deed  ;  secondly,  in  affecting  the  division  to  attribute 
to  the  defendant's  three  fourths  the  whole  of  the  80  unsold  shares  ;  and 
thirdly,  to  stipule  that  the  loss  arising  from  McEwan's  claim  should  fall 
on  the  partners  rateably  according  to  their  sliares.  There  is  no  reason  to- 
suppose  that  the  defendant's  sale  of  the  80  shares  was  in  excess  of  his 
power  as  a  partner,  but  the  plaintiff,  whetlier  with  reason  or  without, 
was  contending  that  the  shares  were  not  u,  partnership  asset,  and  in 
abandoning  that  claim  he  stipulated  to  have  a  full  quarter  of  the  shares 
as  such.  Thus,  as  between  the  partners,  the  plaintiff  took  his  whole 
interest  in  shares,  giving  up  his  antecedent  right  to  participate  in  the 
$9,000 ;  and  the  defendant  took  to  the  purchase  effected  by  himself, 
giving  up  his  antecedent  right  to  have  three  fourths  of  the  shares. 

Then  comes  MacEwan's  claim  and  sweeps  away  all  the  unsold 
shares.  The  defendant  cannot  give  the  plaintiff  any  shares;  but 
why  ?  Not  only  on  account  of  MacEwan's  success,  but  by  the  conjoint 
effect  of  that  and  of  his  own  previous  sale.  If  he  had  not  sold  the  80 
shares,  there  would  have  been  80  to  answer  MacEwan's  claim  and  80  to 
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divide.    Perhaps  the  position  of  the  parties  is  kept  more  precisely  in 

view  by  dropping  the  convenient  designation  of  shares  and  taking  up       gall 

the  more  abstract  and  more  accurate  terms  in  which  they  speak  of  their  prentloe. 

interests.    There  were  then  no  separate  shares  in  existence  capable  of 

being  specifically  transferred ;  the  interests  in  existence  were  subject  to 

be  bought  and  sold,  but  were  only  claims  to  aliquot  parts  of  an  undivided 

whole-    Thus  the  defendant  assigns  to  the  plaintiff  all  his  interest  in  the 

undivided  one-tenth  interest  in  all  the  property  taken  from  the  Montreal 

Mining  Company,  "  my  interest  at  present  remaining  in  the  said  property 

"  being  an  undivided  one-twentieth  interest  therein."     And  the  plaintiff 

agrees  that  his  interest  just  acquired  by  the  defendant's  assignment, 

«  to  the  extent  of  fortieth  of  the  whole  interest  originally  held  by  you,'' 

shall  be  liable  in  that  proportion  to  MacEwan's  claim.     It  is  not  said 

how  the  defendant's  interest  was  reduced  from  a  tenth  to  a  twentieth, 

but  it  cannot  be  doubted  that  the  parties  were  referring  to  the  defend" 

ant's  sale  of  the  other  twentieth ;  and  when  the  whole  interest  of  the 

partnership  was  shown  by  McEwan's  suit  to  be  only  a  twentieth  instead 

of  a  tenth,  and  so  the  plaintiff's  intended  portion  was  reduced  from  a 

fortieth  to  an  eightieth,  he  became  entitled,  under  the  agreement,  to 

have  that  eightieth  made  good  to  him  in  specie  so  far  as  the  partnership 

assets  sufficed  for  it. 

This  view  of  the  contract  tends  to  support  Chief  Justice  Dorion's 
opinion  as  to  the  eight  shares.  He  says,  ''  In  the  view  that  we  take  of 
"  this  case,  that  the  transfer  of  the  3rd  March  1871  constituted  a  division 
"  of  common  property,  these  eight  shares  should  be  returned  to  the 
"respondent  (i.  e.,  the  plaintiff),  and  thereby  reduce  his  claim  for  in- 
"  demnity  to  12  shares  instead  of  20."  Then  he  goes  on  to  mention 
reasons  which  make  him  think  it  more  equitable  to  make  the  decree  in 
the  form  m  which  it  stands.  The  reasons  point  to  a  desire  to  alleviate 
the  plaintiff's  loss. 

Now  before  pursuing  this  question  further,  or  deciding  the  precise 
iiode  of  apportioning  what  remains  of  the  shares,  their  Lordships  ask 
What  practical  difference  will  be  made  by  giving  the  plaintiff  more 
shares  than  he  takes  under  the  decree.  That  depends  upon  the  value 
at  which  the  shares  are  assessed  for  compensation  to  him.  His  original 
agreed  quantity  is  40 ;  of  these  18  go  to  make  good  MacEwan's  claim, 
and  he  is  not  to  be  compensated  for  them.  The  agreed  quantity  is  thus 
reduced  to  22,  and  the  plaintiff'  is  entitled  to  compensation  for  so  many 
of  them  as  he  does  not  get  in  specie.    Then   the   question  is,   on  what 

basis  of  value  ? 

Their  Lordships  cannot  accept  the  view  of  the  Superior  Court,  that 
the  date  of  the  action  is  the  proper  time  for  ascertaining  the  value  ;  a 
view  which,  if  tenable,  would  give  to  the  plaintiff  the  power  of  taking 
property  of  a  highly  speculative  and  fluctuating  character  at  flood  tide, 
and  there  fixing  the  value  as  the  thing  he  had  been  deprived  of.  Nor 
37 


1002  PRIVT   COUNCIL 

Maedru-  °^"  *hey  agree  with  the  argument  at  the  bar,  that  on  the  3rd  March^ 
sail  1871,  the  defendant  sold  40  shares  with  warranty  of  title  to  the  plaintiff, 
(Preutice.  that  MacEwan's  suit  was  an  eviction  of  the  plaintiff  from  that  property, 
and  that  its  value  must  be  ascertained  either  at  the  commencement  of 
that  suit  or  at  the  date  of  the  decree  in  it-  It  is  diflScult  to  say  that  the 
transaction  was  a  sale,  or  that  the  form  of  sale  with  warranty  was  any. 
thing  more  than  a  form  adopted  not  to  express  the  exact  transaction 
lietween  the  partners  but  with  some  other  view,  ar  that  there  was 
■eviction  from  a  property  which  never  was  or  could  be  possessed  by  the 
assignee.  No  doubt  MacEwan's  suit  intercepted  the  claim  of  the. 
plaintiff  to  have  shares  from  the  Company  ;  but  as  between  the  plaintiff 
and  defendant  that  suit  is  the  very  thing  which  is  contemplated  by  their 
agreement,  and  is  the  subject  of  special  stipulation  which  does  not 
contain  any  provision  for  indemnity  to  the  plaintiff  if  thereby  he  failed 
to  get  the  40  shares  designed  for  him. 

The  fact  is  that  the  agreement  never  took  effect  at  all  so  as  to  vest 
in  the  plaintiflf  any  right  to  a  share  in  the  property,  or  any  possession  of 
such  a  share.  Half  the  defendant's  nominal  interest  of  one  tenth  really 
belonged  to  MacEwan,  though  that  result  was  not  then  ascertained.  The 
other  half  had  disappeared  by  the  sale  of  the  30th  December  1870.  The 
breach  complained  of  was  simultaneous  with  the  agre-ement  itself.  It 
seems  to  their  Lordships  impossible  to  say  that  the  value  of  the  property 
which  the  defendant  purported  to  assign,  but  owing  to  prior  events  well 
known  to  both  parties,  did  not  assign,  is  to  be  ascertained  at  any  later 
time  than  the  3rd  March  1871.  Some  strong  reasons  might  be  advanced 
for  taking  the  value  on  the  30th  December  when  the  80  s-hares  were  sold, 
but  their  Lord-hips  will  not  produce  the  same  result  as  a  valuation  on 
the  3rd  March. 

C.  J.  Dorion's  view  is  that  the  shares  should  be  valued  on  that  day, 
and  he  goes  on  to  find  that  the  plaintiff,  whose  business  it  was  to  show 
that  the  shares  were  of  greater  value  on  that  day,  has  not  done  so.  Their 
Lordships  agree  with  this  finding.  From  the  evidence  of  Sibley,  and  of 
Learned  the  purchaser  of  the  80  shares,  it  is  clear  that  the  value  of  the 
property  was  a  fanciful  one,  and  subject  to  abrupt  changes.  It  was  not 
in  the  market  at  all.  All  sales  were  the  result  of  personal  negotiotions, 
Sibley  tell  us  that  in  March  18Yl  he  bought  a  few  shares  at  $600  per 
share  and  the  next  day  was  offered  $1,000.  When  prices  can  vary  66 
per  cent  in  24  hours  no  inference  can  be  drawn  as  to  the  prices  of  one 
day  from  even  of  the  next.  And  here  the  evidence  does  not  approach  to 
the  3rd  March  by,  it  may  be,  three  to  four  weeks.  Sibley  and  Learned 
are  both  asked  the  price  on  that  day.  Sibley  only  says  that,  "  in  Ma,rch  " 
the  shares  could  realize  from  1500  to  1600.  Learned  says  that  he  is  as 
unable  to  give  the.  value  of  the  shares  at  that  as  at  the  present  time, 
inasmuch  as  it  is  very  fluctuating,  and  that  "  two  or  three  months  "  after 
iis  purchase  from  the  defendant  he  sold  several  parts  for  500  dollars 
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each.  Shanley  one  of  the  trustees  says,  "  I  would  not  have  held  stock  at    jjjacdou- 
any  timie  in  this  Company  for  a  week,  if  I  had  owned  any  at  any  time.       S»|l 
li  I  could  have  got  $10,000  for  80  shares  I  would  have  taken  it  and  have  Prentice, 
been  glad  to  get  it."  He  is  speaking  of  $10,000  American  currency  equal 
to  $9,000  Canadian  currency.     That  is  all  the  evidence  beariog  on  the 
point. 

There   is  then  no  difference  in  point  of  money  whether  the  plaintiff 

receives  compensation  by  way  of  sharing  directly  in  the   $9,000  as  the 

price  of  shares  sold  for  the  partnership,  or  by  way  of  damages  at  the 

rate  of  $112.5  per  share  for  those  shares  which  by  the  terms  of  his  con 

tract  he  ought  to  have  received,  but  has  not  received.     If  he  were  to 

receive  more  shares,  and  to  be  compensated  for  fewer,  there  would  be  a 

difference.     But  the  difference  would  not  be  in  his  favour,  because,  even 

if  the  shares  are  worth  anything  at  all,  it  is  not  sugg-^sted  that  they  are 

worth  anything  like  $112.5.     The  appellant  has  objected  to  the  decree, 

not  on  the  ground  that  it  gives  him  too  few  shares  in  specie,  but  on  other 

;  grounds  which  have  all  failed.  The  only  alteration  which  their  Lordships 

think  might  possibly  be  made  in  the  decree  is  one  so  slight  that  it  would 

amount  to  an  affirmance  of  the  decree,  with  a  small  variation  adverse  to 

the  appellant's  interest.    As  between  a  decree  so  framed,   and  such  a 

possible  alteration,  their  Lordships  do  not  feel  called  on   to   decide.     It 

is  better  to  dismiss  the  appeal. 

Their  Lordships  will  humbly  advise  Her  Majesty  in  accordance  with 
the  foregoing  opinion.    The  appellant  must  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 
lleLeod  FuUarton,  Q.  C,  ani   Cunningham,  counsel  for  appellant. 
Pairidge  &  Co.,  s-olicitors  in  London. 
Bunlop  &  Lyman,  in  Canada,  for  appellant. 
Bompas,  Q.  C,  and  Cromwell-White,  counsel  for  respondent. 
Balton,  Proffitt  &  Scott,  solicitors  in  London. 
B.  A.  Ramsay,  in  Canada,  for  respondent. 
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M^°rof  PRIVY  COUNCIL,  1876. 

Dr*m-  16th  May,  1876. 

mond. 

Present :  Sir  James  W.  Colville,  Sir  James  Barnes  Peacock,  Sir  Monta- 
gue Smith,  Sir  Robert  P.  Collier. 

MAYOR  OF  MONTREAL  v.  DKUMMOND. 

Per  Curiam — The  action  which  gives  occasion  to  this  appeal  was 
brought  by  the  Honorable  Lewis  Drummond  (the  respondent)  against 
the  Municipal  Corporation  of  the  City  of  Montreal  (the  appellants),  for 
damages  sustained  in  consequence  of  the  Corporation  having  closed  one 
end  of  St.  Felix  street  in  Montreal. 

The  declaration  alleged  that  the  plaintiff  had  built  eight  houses 
fronting  St.  Felix  street,  which  at  one  end  opened  into  St.  Bonaventure 
street,  and  at  the  other  into  St.  Joseph  street,  and  that  these  houses,, 
being  in  immediate  proximity  to  the  Bonaventure  Station  of  the  Grand 
Trunk  Railway  Company,  had  acquired  great  value  as  boarding-houses 
and  shops.  It  then  alleged  that  the  Corporation,  "  without  any  previous 
notice  to  the  plaintiff,  and  without  any  indemnity  previously  offered  to- 
him,  forcibly,  illegally,  wrongfully, '  et  par  voie  de  fait,'  closed  up  St. 
Felix  street,  and  built  from  the  south  end  oi  his  houses  to  the  opposite 
side  of  the  street  a  close  wooden  fence,  about  fifteen  feet  in  height ;. 
that  in  consequence  the  street  had  "  become  a  cul  de  sac,  and  the  occu- 
pants of  the  houses  had  lost  their  natural  means  of  ingress  and  regress." 
It  also  alleged  that  the  occupant  of  one  of  the  houses  had  abandoned  it 
in  consequence  of  the  destruction  of  his  business. 

The  pleas  of  the  Corporation  (written  in  French)  alleged  that  in 
closing  the  street  they  had  not  committed  "  un  acte  de  violence  et  ille— 
gaUte  ou  une  voie  de  fait ;"  that  they  had  not  only  exercised  a  privilege 
and  used  a  power  conferred  upon  them  by  their  charter  of  incorporation, 
"  et  qu'en  exergant  ce  privilege  ils  n'ont  pas  impiete  sur  la  propriete  du 
demandeur  ;  "  that  in  the  several  Acts  of  Incorporation  of  the  city  the 
Legislature  had  specially  designated  the  cases  in  which  they  were  hable 
to  indemnify  individuals  for  the  demages  resulting  from  the  exercise  of 
their  powers,  that  is  to  say  ; — "  1, 1'expropriation  forcee  ;  2,  le  change- 
ment  de  site  des  marches  ;  le  changement  de  niveau  des  trottoirs  ;  " 
and  that  whilst  acting  within  the  limits  of  their  powers,  they  were  not 
responsible  for  damage.  The  pleas  then  state  that  the  street  "  n'a  pas 
ete  obstruee  en  face  des  maisons  ou  de  la  propriete  du  demandeur,  et 
ses  locataires  ont  actuellement  entree  et  sortie  par  la  dite  rue." 

The  action  then  is  founded  on  a  trespass  and  wrong  illegally  com- 
mitted by  the  Corporation,  and  the  defence,  stating  it  generally,  rests 
on  two  grounds  :  (1)  that  the  street  was  lawfully  closed  under  powers 
conferred  by  the  Legislature,  and,  therefore,  no  wrong  had  been  com- 
mitted for  which  an  action  in  this  form  will  lie  ;  and  (2)  that  the  plain- 
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tiff  was  not  by  law  entitled  to  any  indemnity  for  the  damages  oomplain^  ji^yoror 
ed  of.  Montreal 

The  following  are  some  of  the  material  facts  : —  Drum- 

St.  Felix  street  opens,  near  the  north  end  of  the  plaintiff's  houses, 
into  Bonaventure  street,  and  extends  northwards  beyond  the  latter 
street  to  St.  Antoine  street.  In  its  original  state  it  ran  southwards  from 
the  plaintiff's  houses  to  St.  Joseph  street.  This  part  of  it  was  crossed 
■on  the  level  by  the  lines  of  the  Grand  Trunk  Railway  Company.  The 
Bonaventure  station  was  a  short  distance  from  the  Plaintiff's  houses, 
the  ordinary  approaches  to  it  being  in  Bonaventure  street.  People 
could,  however,  go  on  foot  from  the  station  to  St.  Felix  street,  but  only 
by  walking  over  some  lines  of  railway,  and  contravening,  in  so  doing,  the 
bylaws  of  the  Company.  It  appears  that  the  large  number  of  persons, 
arriving  by  or  waiting  for  the  trains,  went  in  this  manner  to  St.  Felix 
street,  and  frequented  a  house  kept  as  a  restaurant  by  one  of  the  plain- 
tift's  tenants,  which  they  could  no  longer  do  by  this  short  cut  after  the 
-fencecomplainedof  wasput  up.  In  the  years  of  1863  and  1864  the 
Bonaventure  Railway  Station  was  greatly  enlarged,  and  the  goods  traffic 
transferred  from  another  station  to  it.  These  arrangements  rendered  it 
necessary  to  carry  additional  lines  of  rails  across  St.  Felix  street  to  the 
south  of  the  plaintiff's  houses,  making  the  passage  there  difficult  and 
dangerous.  To  assist  these  arrangements  of  the  railway  company  the 
Corporation  undertook  to  close  the  southern  part  of  St.  Felix  street  and 
open  a  new  street  to  the  south  of  the  station.  The  manner  in  which  the 
•Corporation  in  fact  closed  or  shut  off  this  southern  part  was  by  placing 
a  wooden  barrier  or  fence,  from  10  to  15  feet  high,  across  the  street  im- 
mediately to  the  south  of  the  plaintiff's  houses.  The  place  where  people 
used  to  enter  St.  Felix  street  from  the  railway  station,  as  before  describ- 
ed, was  to  the  south  of  this  barrier,  and  the  cutting  off  of  this  commu- 
nication caused  so  great  a  diminution  of  the  customers  of  the  restaurant 
that  the  plaintiff's  tenant  gave  up  the  business. 

The  authority  under  which  the  Corporation  closed  the  street  is  a  by- 
law made  in  persuance  of  an  Act  of  the  Provincial  Legislature  (23rd 
Vict.  c.  72). 

Section  10  of  this  Act  authorized  the  Council  to  made  by-laws  for 
various  purposes,  and,  among  others  (subsection  6),  "  to  regulate,  clean, 
repair,  amend,  alter,  widen,  contract,  straighten,  or  discontinue  the 
-streets,  squares,  alleys,  highways,  bridges,  side  and  cross-walks,  drains 
•and  sewers,  and  all  natural  water  courses  in  the  said  city." 

A  general  by-law  was  afterwards  passed,  section  3  of  which  is  as 
fellows  : — 

"  The  Council  of  the  said  City  of  Montreal  may,  and  they  are  here- 
by authorized  whenever,  in  their  opinion,  the  safety  and  convenience 
of  the  inhabitants  of  the  city  shall  require  it,  to  discontinue  any  street, 
lane  or  alley  of  the  said  city,  or  to  make  any  alteration  in  the  same,  in 
part  or  in  whole.'' 
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Mayor  of  ^^^  subsequently,  on  the   1 1    September,   1866,   a   special  by-law 

Montreal  relating  to  St.  Felix  street  was  made,  which,  after  reciting  that  it  was 
Drum-  deemed  expedient  in  the  interest  of  the  public  to  open  a  new  street 
mond.  (describing  it),  '•  and  to  discontinue  a  portion  of  St.  Felix  street,"  ordains 
and  enact,  that  a  new  street  called  Albert  street  be  opened,  and  that  a 
section  of  St.  Felix  street,  desoibing  by  a  plan  and  measurement  (being 
the  part  to  the  south  of  the  plaintiff's  houses)  "  be  henceiorth  discon- 
tinued." 

It  was  not  disputed  that  under  those  powers  the  Corporation  might 
lawfully  discontinue  this  portion  of  the  street,  but  it  was  contended 
that  they  were  bound,  as  an  antecedent  condition  to  indemnify  the 
plaintiff' for  the  damage  he  would  thereby  sustain,  and  that  erecting 
the  barrier  beiore  doing  so  was  an  unlawful  act  and  a  trespass.  The- 
whole  case,  indeed,  of  the  plaintiff",  so  far  as  this  action  is  concerned,. 
rests  on  the  assumption  that  his  property  has  been  invaded  in  a  way  ta 
constitute  "  une  expropriation,'  which,  it  was  urged,  could  only  be  law 
fully  effected  in  conformity  with  Article  407  of  the  Civil  Code  of  Lower 
Canada,  "  upon  a  just  indemnity  previously  paid."  It  wai  argued  that 
the  Statute  giving  the  power  to  make  by-laws  to  discontinue  streets 
should  be  held  to  have  been  passed  rejected  to  the  general  law  embod- 
ied in  this  Article. 

Article  407  runs  thus  :  "  No  one  can  be  compelled  to  give  up  his 
property  except  for  public  utility,  and  in  consideration  of  a  just  indemn- 
ity previously  paid." 

A  similar  Article  is  found  in  the  Code  Napoleon  (Article  545). 
These  Articles  undoubtedly  embody  a  fundamental  principle  of  the 
old  French  law,  which,  whilst  allowing  private  property  to  be  taken  for 
puiposes  of  public  utility,  asserted  its  generally  inviolable  nature  by 
requiring  previous  payment  of  a  just  indemnity.  They  are  found  both 
in  the  French  and  Canadiun  Codes  under  the  title  "  De  la  Propriete," 
and  in  both  follow  the  Articles  which  define  property  or  ownership. 

The  original  Article  in  the  Code  Napoleon  was  in  effect  the  declaration 
of  a  principle  which,  in  France  has  been  applied  by  numerous  special  laws. 
In  the  Canadian  Code,  also.  Article  407  is  supplemented  by  Article  1589, 
which  is  as  follows  : — "  In  cases  in  which  iuimoveable  property  is  requi- 
red for  purposes  of  general  utility,  the  owner  may  be  forced  to  sell  it,  or 
it  may  be  expropriated  by  the  authority  of  law,  in  the  manner  and  ac- 
cording to  the  rules  prescribed  by  special  laws." 

In  the  special  laws  passed  both  in  France  and  Canada,  the  principle 
of  previous  indemnity  in  cases  of  "  expropriation,"  properly  so  called, 
appears  to  have  been  generally  maintained.  But  exceptions  have  beea 
made  in  works  of  urgency :  and  it  is  obvious  that  special  laws,  whea 
passed  by  competent  authority,  may  adopt,  reject,  or  modify  this  prinr 
ciple. 

A  distinction  has  long  been  made  in  France,  and  indeed  it  exists  in 
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the  nature  of  things,  between  "  expropriation,"  properly  so  called,  in  „        ^ 
respect  of  which  previous  indemnity  is  payable,  and  simple  "  dommage ;"  Montreal 
and  a  further  distinction  between  direct  damage,  which  gives  the  sufferer    Drum- 
a  right  to  compensation,  and  indirect  damage,  which  does  not.  mond. 

Great  research  was  displayed  by  the  learned  counsel  on  both  sides 
in  investigating  the  history  of  French  law  and  procedure  on  these  sub- 
jects, the  powers  conferred  on  the  Tribunals,  and  the  conflicts  between 
them.  According  to  the  opinion  of  Dalloz  the  first  complete  system  of 
procedure  is  to  be  found  in  the  Law,  8  Mars,  1810.  A  short  history  of 
this  and  other  laws  upon  the  subject  will  be  fo  md  in  Dalloz's  ■'  Reper- 
toire," tit.  "  Expropriation,"  c.  1. 

It  is  sufficient  for  the  present  purpose  to  note  that  a  conflict  arose 
under  these  laws  between  the  ordinary  Courts  of  law  and  the  Admistra- 
tive  Tribunals,  during  which  numerous  decisions  bearing  on  the  present 
controversy  took  place.  It  was  settled,  at  least  after  the  law,  8  Mars 
1810,  that  the  Courts  of  Law  alone  had  jurisdiction  to  decide  on  the  in- 
demnity payable  to  owners  of  property  in  cases  of  expropriation,  and 
that  the  province  of  the  Administrative  Tribunals  was  confined  to  oases 
of  damage  ,  but  conflicts  constantly  arose  as  to  whether  particular  cases 
fell  within  one  or  the  other  category,  and  the  cl-iims  of  owners  of  houses 
to  indemnity  for  injury  to  their  servitudes  or  quasi  servitudes  in  public 
streets  were  a  fertile  source  of  them. 

Demolombe  adverts  to  these  conflicts  in  his  "  Traite  des  Servitudes," 
and  thus  sums  up  the  controversy.  (Vol.  12,  Art.  700.)  Assuming,  as 
he  does,  that  the  owners  of  houses  bordering  on  streets  are  entitled  to 
indemnity  when  '■  leuis  d'acces  ou  ile  vues ou  degouts,"  are  suppressed, 
or  injuriously  affected,  he  asks  what  is  the  competent  authority  to  deter- 
mine their  claims?  His  answer  is,  "  Cette  question  est  flle-meme  fort 
delicate.  C'est  le  pouvoir  judiciaire  suivant  les  uns  puisqu'il  s'agit  d'une 
question  de  prop riete  privee.  C'est  au  contiaire,  d'apres  les  autres,  le 
pouvoii'  administratif,  parcequ'il  ne  s'agit  pas  d'une  veriiable  expropria- 
tion, mais  seulnnent  d'un  simple  dojnmage,  quoiqae  oe  dommage  soit 
permanent,  et  nous  avons  deja  dit  (referring  to  vol.  9,  Art.  567),  que  telle 
parait  etre  a  jourd'hui,  a)  res  beaucoup  d'hesitation  et  de  luttes,  la  doc- 
trine generalement  suivie.'  Delalieu,  in  his  "  Traite 'ie  I'Bxpropriation,'' 
arrives  at  the  same  conclusion.     (See  Art.   152,  6th  Edit.,  pp.  85  to  87.) 

Ko  doubt  in  some  of  the  French  decisions  and  authorities  the  viola- 
tion of  rights  of  this  kind  has  been  treated  has  "  une  expropriation 
reelle."  But  in  others  it  has  been  spoken  of  as  being  only  analogous  tO' 
it,  as  thus :  ''  comme  s'il  subissnit  une  expropriation  reelle  d'une  partie 
de  soL"  (See  Delalieu,  p.  86  ;  Curasson,  p.  211.)  Be  this  as  it  may,  the 
result  of  the  decisions  appears  to  be  correctly  summed  up  by  Dfmalombe, 
and  it  would  seem  that  in  France  at  the  present  day  damage  to  rights 
such  as  "  droits  d'acces"  to  streets  is  not  deemed  to  constitute  "  expro. 
tion. "     Indeed,  upon  a  reasonable  construction  of  the  language  of  Art. 
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Mayor  of  '^^'^  "^  '^he  Code,  it  seems  to  apply  to  property  which  can  be  actually 
Montreal  ceded,  and  for  which  indemnity  could  be  fixed  before  it  was  ceded. 
mo^~  '^^^  compensation  allowed  in  France  for  "  dommage,"  as  distinguish- 

ed from  |' expropriation,"  seems  to  be  founded  on  an  equit?,ble  prin- 
ciple which  the  special  laws  have  adopted  subject  to  the  regulations 
prescribed  in  them.  But  claims  for  damage,  other  than  that  arising  from 
the  cession  of  property,  being  for  the  loss  caused  by  the  execution  of  the 
works  and  as  a  consequence  of  them,  it  would  be  unreasonable  to  re- 
quire previous  indemnity  ;  indeed,  in  many  cases,  the  extent  of  dam- 
age cannot  be  previously  ascertained.  The  discussion  between  the  dam- 
age which  grows  from  an  expropriation,  and  that  which  arises  from  the 
execution  of  the  works  ("  I'execution  ulterieu/e  des  travaux  "),  is  plainly 
put  and  illustrated  by  Delalieu.  The  latter,  he  says,  is,  «  non  la  suite  de 
I'expropriation,  mais  la  suite  de  I'execution  des  travaux,''  and  he  shows 
how  in  the  nature  of  things  the  indemnity  for  it  cannot  be  assessed  be- 
forehand, but  should  be  the  subject  of  a  subsequent  inquiry,  even  in  the 
case  where  an  actual  expropriation  has  taken  place.  (See  Delalieu,  Art. 
301  to  305.) 

Assuming,  then,  that  the  plaintiff  had  rights  in  St.  Felix  street  which 
have  sustained  damage,  their  Lordships  think  he  has  failed  to  establish 
an  expropriation,  or  an  injury  which  would  give  him  a  right  to  prelimin- 
iry  indemnity,  so  as  to  make  the  Corporation  wrong-doers,  and  their  act 
on  closing  the  street  a  trespass,  and  "  une  voie  de  fait,"  because  such  in- 
demnity had  not  been  paid.  It  seems  to  them  than  if  he  has  any  claim, 
it  is  one  to  be  prosecuted  under  the  provisions  af  the  Act  relating  to 
expropriations  by  this  Corporation  (27  and  28  Vict.,  c.  60)  which  will  be 
hereafter  considered.  (See  on  this  point  Jones  and  Stanstead  Ry.  Co.,  L. 
E.  4  P.  C.  98.) 

Their  Lordships  observe  that  one  of  the  grounds  on  which  Mr. 
Justice  Taschereau  has  sustained  the  action,  instead  of  sending  the 
plaintiff  to  the  Special  Tribunal  constituted  by  the  Act  referred  to,  is 
that  the  parties  had  submitted  to  the  jurisdiction  of  the  Court,  but  they 
are  unable  to  find  suflBcient  evidence  of  submission  or  consent  in  the 
record  to  justify  this  conclusion. 

Whilst  upon  the  considerations  just  referred  to,  it  seems  to  their 
Lordships  that  the  present  action  is  misconceived,  they  are  reluctant  to 
determine  the  case,  without  considering  the  other  points  (more  nearly 
touching  the  merits  of  the  claim)  which  were  argued  at  the  Bar.  These 
were :  that  the  plaintiff  had  suffered  no  injury  which,  by  the  French  law, 
would  give  a  right  to  indemnity  :  and  that,  if  this  were  not  so,  the  legis- 
lation authorising  the  act  which  caused  the  damage,  had  taken  away 
the  right  of  action,  without  providing  compensation. 

It  cannot  be  denied  that  the  law  of  France  allows  to  the  owners  of 
houses  adjoining  streets  rights  over  them,  which,  if  not  servitudes,  are 
in  the  nature  of  servAudes.    Demolombe  "enumerates -as  undoubted -the 
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rights  "  d'aeces  ou  de  sortie,  des  vues,  et  d'egouts,"  (vol.  12,  sec.  699)  jj^yoi.  of 
and  the  same  rights  are  spoken  of  by  Proudhon  (vol.  1,  Art.  369).    The  Montreal 
right  of  access  to  a  house  is  of  course  essential  to  its  enjoyment,  and  if    Drum- 
by  reason  of  rlterations  in  the  street  the  owner  cannot  get  into  or  out    ^°^^- 
of  it,  or  is  obstructed  in  doing  so,  there  seems  to  be  no  doubt  that  by 
the  law  of  France  he  is  entitled  to  recover,  in  some  form,  indemnity  for 
the  damage  he  sustains.     But  the  stopping  of  a  street  at  one  of  its  ends 
.does  not  produce  these  conseqnences.     The  occupiers  of  the  plaintiffs 
houses  can  go  from  them  into  St.  Felix  street,  and  pass  from  it  into  other 
streets,  and  through  them  into  all  parts  of  the  City.     The  only  effect  of 
making  the  street  a  cut  de  sac  far  as  the  rights  of  access  and  passage  are 
concerned  (apart  from  the  loss  of  customers,  to  be  presently  noticed)  is 
that  the  plaintiff's  tenants  have  to  go  by  other  streets  and  further  to 
reach  the  southern  part  of  the  city. 

The  Counsel  for  the  plaintiff  contended,  indeed,  that  a  right  of  pas" 
sage  throughout  the  entire  street  belonged  to  the  owner  of  every  house 
in  it  as  a  servitude,  and  undoubtedly  they  were  able  to  refer  to  some 
authorities  in  favour  of  this  view  ;  but  the  weight  of  authority  appears 
to  be  the  other  way.  With  all  their  industry  the  learned  Counsel  were 
unable  to  find,  in  the  mass  of  French  decisions  on  this  subject,  a  single 
case  in  which  it  has  been  held  that  closing  one  end  only  of  a  street  was 
an  interference  with  the  rights  of  access  and  passage  which  gave  a  claim 
to  compensation.  On  the  other  hand,  several  authorities  and  decisions 
were  cited  to  the  contrary.  Demolombe,  in  discussing  the  right  of  access 
and  other  rights  in  streets  (which  he  acknowledges  are  servitudes  that 
cannot  be  interfered  with  by  the  Administration  without  making  com- 
pensation), considers  the  passage  a  man  enjoys  over  that  portion  of  a 
street,  which  is  not  necessary  for  immediate  access  to  his  house,  to  be, 
not  a  right,  but  only  an  advantage  of  which  he  may  be  deprived  without 
compensation.  And  among  the  instances  of  interference  with  mere  ad- 
vantages, as  distinguished  from  rights,  he  gives  the  following : — "  Comme 
si  par  exemple  1' Administration  diminuait  la  largeur  de  la  place  ou  de 
la  rue,  ou  meme  si  elle  fermait  la  rue  par  I'un  de  ses  bouts,  de  maniere 
a  en  faire  una  impasse."  (Vol.  12,  sec.  699.) 

In  Dalloz,  "  Repertoii-e,"  tit. ,"  Travaux  Publics,"  sec.  816,  it  is  said 
that  to  give  a  claim  to  indemnity,  according  to  the  constant  jurispru- 
dence of  the  Conseil  d'Etat,  the  damage  must  be  material,  and  the  direct 
and  immediate  consequence  of  the  works  executed  by  the  Administra. 
tion,  and  that  for  indirect  damage  no  indemnity  is  due.  And  in  Section 
818  he  gives  as  an  instance  of  indirect  damage,  "  La  depredation  causee 
a  une  maison  situee  dans  une  rue,  qui  par  suite  de  travaux  publics  a  ete 
fermee  a  une  de  ses  extremites,  alors  quelle  reste,  du  c6te  oppose,  une 
■communication  avec  autres  rues." 

In  Dalloz,  «  Eecueil,"  1856,  part  3,  p.  71,  an  important  Arret  of  the 
Conseil  d'Etat  is  set  out,  given  in  a  case  in  which  the  owner  of  a  house 
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Mayor  of  '"^  ^  street  at  Toulouse,  one  end  of  which  had  heen  closed,  claimed  an- 

Mo^ieai  indemnity  of  40,000  fr.     One  of  the  consideranti  of  this  Arret,  which 

Drum-     affirmed  the  I'udgaient  of  the  Conseil  de  Prefecture  reiectine  the  claim, 
mend.      .        j>  „  J  B 

IS  as  follows  : — 

"  Considerant  que  si  la  Rue  do  I'Orme-sec  a  ete  fermee  aux  voitures 
a  celle  de  ses  extremites  q  li  aboutissait  a  la  dite  place,  elle  est  restee 
ouverte  du  cote  oppose,  et  se  troure  encore  en  communication  avec  la 
nouvelle  rue  de  I'Orme-sec,  qu'ainsi  la  dite  maison  nayant  pas  ete  prJ- 
vee  de  son  acces  a  la  voie  publique,  la  dppreciation  qu'elie  aurait  pu 
eprouver  ne  constituerait  point  un  dommage  direct  et  materiel  qui  put 
donner  droit  a  une  indemnite,  &c. 

It  certainly  then  appears  that  in  France  the  depreciation  caused  te 
a  house  by  stopping  one  end  of  a  street,  supposing  it  to  remain  open  at 
the  other,  is  not  regarded  as  an  interference  with  a  servitude,  nor  (stand- 
ing alone)  such  direct  and  immediate  damage  as  will  give  a  title  to  in- 
demnity ;  and  if  this  be  so,  there  stems  to  be  no  reason  or  authority  for 
declaring  the  law  to  be  otherwise  in  Canada. 

The  authorities  referred  to  leave  untouched  the  question  whether, 
if  a  street  were  stopped  at  both  its  ends,  indemnity  would  be  payable. 
It  is  enough  to  say  that  should  such  a  case  arise,  it  might  possibly  be 
contended  with  effect  that  a  virtual  destruction  of  the  undoubted  rights 
of  access  to  the  houses  in  the  street  so  closed  had  been  occasioned  which 
would  give  to  their  owners  a  title  to  indemnity. 

It  was  further  contended  for  the  plaintiff  that  beyond  the  mere 
passage  through  the  street  of  which  the  occupiers  of  his  houses  were 
deprived,  he  had  sustained  special  damage  by  reason  of  the  loss  of 
customers,  who  formerly  came  from  the  railway  station  into  the  street 
and  were  now  prevented  from  doing  so,  and  that  thus  the  value  of  his 
houses  for  the  put  pose  of  the  particular  trades  carried  on  in  them  was 
depreciated. 

But  it  is  to  be  observed  that  there  was  no  authorized  road  from  the 
railway  station  to  this  street,  and  the  people  who  eame  into  it  from  the 
station  did  so  in  an  irregular  manner,  and  by  passing  over  the  lines  and 
works  of  the  railway,  in  contravention  of  the  bye-laws  of  the  Company. 
This  source  of  profit  was  obviously  of  a  precarious  kind,  and  cannot  be 
regarded  as  permanent.  The  street  does  not  appear  to  have  been  much 
used,  being  inconvenient,  if  not  dangerous,  from  the  frequent  lassing  of 
•railway  train^^,  and,  apart  from  the  custom  of  the  railway  passengers,  no 
special  advantage  seems  to  have  been  derived  from  its  being  a  thorough, 
fare.  French  cases  were  cited  to  the  effect  that  the  loss  of  customers 
(unless,  indeed,  the  right  of  access'as  before  interpreted  is  infringed) 
would  not  be  such  a  direct  and  immediate  damage  us  would  give  a 
claim  to  indemnity.  (See  Dufour,  "  Droit  Administratif  applique,"' 
275,  277,  333.)  A  similar  decision  was  given  by  the  House  of  Lords  in 
Ricket  V.  Metropolitan  Railway  Company,  L.  R.  2  U.  L.  175. 
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Whether,  if  the  closing  of  the  street  had  cut  off  the  plaintiff's  houses  flavor  of 
rem  a  place  the  occupiers  had  long  used  in  connection  with  them,  as  Montreal 
rom  a  wharf  upon  a  public  river,  or  had  rendered  the  immediate  Drum- 
approach  to  the  houses  difficult  or  inconvenient,  he  would  have  been  ™°°  ' 
intitled  by  French  law  to  indemnity  upon  the  principle  on  which  two 
Snglish  decisions,  turning  upon  facts  of  the  kind  just  supposed,  were 
letermined,  it  is  unnecessary  to  consider.  But  the  present  case  differs 
rem  the  supposed  ones.  The  immediate  access  to  the  houses  is  not 
ibstructed,  and  the  occupiers  of  them  had  no  special  object  beyond  that 
if  their  neighbours  in  going  to  the  part  of  the  city  which  lies  south  of 
he  barrier.  Indeed,  there  is  no  evidence  that  any  inconvenience  was 
elt  on  this  score,  and  probably  none  could  have  been  given,  for  there 
appears  to  be  another  street,  easily  accessible  to  the  occupiers  of  the 
Jaintiflf s  ho  ises,  by  which  this  part  of  the  city  can  be  reached,  and 
phich  whilst  only  a  little  further,  is  probably  more  commodious,  being 
ess  liable  to  obstructions  from  the  operations  of  the  railway.  The  grava- 
aen  of  the  damage,  as  proved,  was  the  loss  of  the  custom  of  the  railway 
)assengers  already  adverted  to.  No  doubt  the  distinctions  on  the  cases 
in  this  subject  are  fine.  The  English  decisions  (which  are  only  referred 
0  by  way  of  illustration)  as  well  as  the  French  have  been  conflicting, 
md  the  boundary  lines  between  them  are  in  consequence  somewhat 
adistinct.  (See  Metropolitan  Board  of  Works  v.  McCarthy,  L.  R.  7  H. 
i.  213.  Becket  v.  Midland  Railway  Company,  L.  R.,  3  C.  P.  97.) 

One  ground  of  damage  complained  of  is  due  not  to  the  disconti^ 
luance  of  the  street,  but  to  the  manner  of  closing  it.  It  is  said  the 
)arrier  which  has  been  erected  darkens  the  plaintiff's  houses. 

It  mny  be  that  the  plaintiff  has  some  ground  of  complaint  on  this 
lead,  but  he  has  not  alleged  in  his  declaration  that  the  win  iows  of  his 
louses  have  been  deprived  of  light,  but  only  that  the  street  has  been 
larkened  ;  nor  does  the  evidence  distinctly  show  a  deprivation  of  light 
o  an  actionable  degree,  nor  is  such  a  deprivation  found  as  a  fact  by  the 
ixperts  or  the  Judges.  The  great  contest  in  the  cause  has  been  as  to 
he  damage  arising  from  the  suppression  of  the  street,  and  not  that  due 
o  the  form  of  the  barrier.  Throughout  Mr.  Justice  Taschereau's  judg- 
aent,  in  which  that  learned  .Judge  ably  supports  his  own  view,  there  is 
10  allusion  to  loss  of  light  as  a  substantive  grievance.  If,  however,  this 
ir  other  damage  has  been  occasioned  by  the  proximity  of  the  barrier 
t  would  be  recoverable,  if  at  all,  under  the  Corporation  statutes.  The- 
mount  of  damage  assessed  in  the  action  is,  in  the  main,  given  in  respect 
floss  of  custom  and  the  consequent  depreciation  in  the  value  of  the 
LOuses. 

The  other  questions  argued  turned  upon  the  special  Statutes  relat- 
ag  to  the  Corporation.  It  was  contended  that  these  Acts  excluded  an 
ction  for  indemnity,  and  gave  no  compensation  in  cases  like  the  pre- 
ent.  For  the  plaintiff  it  was  denied  that  the  action  was  thus  excluded, 
lut  it  was  said  that,  if  taken  away,  compensation  was  given. 


luond. 
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Mayor  of  Upon  the  English  legislation  on  these  subjects,  it  is  clearly  establish- 

Mootreal  ed  that  a  Statute  which  authorizes  works  makes  their  execution  lawful, 
Drum-  and  takes  away  the  rights  of  action  which  would  have  arisen  if  they  had 
been  executed  without  such  authority.  Statutes  of  this  kind  usually 
provide  compensation  and  some  procedure  for  assessing  it ;  but  it  is  a 
well  understood  rule  in  England  that  though  the  action  is  taken  away, 
compensation  is  only  recoverable  when  provided  by  the  Statutes  and  in 
the  manner  prescribed  by  them.  In  practice  it  is  generally  provided  in 
respect  of  all  acts  by  which  lands  are  "  injuriously  afieoted " — words 
which  have  been  held  by  judicial  interpretation  of  the  highest  authority 
to  embrace  only  such  damage  as  would  have  been  actionable,  if  the  work 
causing  it  had  been  executed  without  statutable  authority. 

In  the  Canadian  Act  (23  Vict.,  c.  72i,  authorizing  the  by-law  in  ques. 
tion,  no  compensation  is  expressly  provided  for  the  damage  which  may 
be  caused  by  any  of  the  acts  it  authorizes  to  be  done.  But  in  a  previous 
Act  (14  and  15  Vict.,  c.  128),  provision  for  compensation  is  expressly 
made  in  two  instances.  Thus,  the  power  to  make  by-laws  for  altering 
the  footpaths  or  side-walks  of  any  street  is  conferred  subject  to  the  pro- 
vision "  that  the  Council  shall  make  compensation  out  of  the  funds  of 
the  city  to  any  persons  whose  property  shall  be  injuriously  aftected  by 
any  such  alteration  of  the  level  of  the  footpath  in  front  thereof."  And 
the  power  to  make  bye-laws  for  changing  the  sites  of  markets  and  appro- 
priating the  sites,  saves  to  any  party  aggrieved  "  any  remedy  he  may  by 
law  have  against  the  corporation  for  any  damage  he  might  thereby 
sustain." 

The  Counsel  for  the  corporation  referred  to  two  or  three  other  in- 
stances of  express  provisions  in  former  acts  relating  to  this  corporation, 
and  also  to  sets  of  acts  authorizing  roads,  bridges,  and  other  pubUc 
works,  which  provided  compensation  in  express  terms,  and  contended 
that  it  might  be  inferred  from  this  course  of  legislation  that  the  inten- 
tion was  to  exclude  compensation,  whenever  it  was  not  expressly  given. 

On  the  other  hand,  the  Counsel  for  the  plaintiff  relied  on  the  fact 
that  no  compensation  was  provided  by  the  Act  authorizing  the  bye-law 
in  question,  although  the  power  it  conferred  would,  it  was  said,  justify 
an  interference  with  property,  and  with  undoubted  servitudes,  and  also 
upon  the  difference  between  English  and  French  law,  arising  from  the 
existence  of  the  Article  of  the  Code,  and  the  dissimilar  systems  of  pro- 
cedure in  the  two  countries.  Their  contention,  in  substance,  was  that 
the  special  Acts  should  be  read  with  and  subject  to  Article  407  of  the 
■Code  in  the  cases  to  which  it  was  applicable,  and  also  to  the  general 
law  which  gave,  in  certain  cases  at  least,  a  right  to  indemnity  for  damage. 

Whatever  may  have  been  the  eCect  of  the  special  Acts  relating  to 
this  corporation  before  the  passing  of  the  27  and  28  Vict.,  c.  60,  they 
must  now  be  read  and  considered  with  it.  The  Act  is  indeed  a  Statute 
upon  expropriations.     After  reciting  in  the  preamble  that  much  difficul 
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ty  was  often  experienced  in  carrying  out  the  law  in  force  relating  to  „  , 

expropriations  for  purposes  of  public  utility,  it  establishes  a  tribunal  Montreal 
consisting  of  commissioners  for  determining  the  value  of  property  ex-     Drum- 
propriated,  and  a  system  of  procedure  for  such  cases.     Then  the  18th     "i*""*- 
section  enacts  that  these  provisions  shall  be   extended  to.  all  cases  in 
which  it  becomes  necessary  to  ascertain  the  compensation  to  be  paid  for 
any  damage  sustained  by  reason  of  any  alteration  in  the  level  of  foot- 
ways made  by  the  Council,  or  by  reason  of  the  removal  of  any  establish- 
ment subject  to  be  removed  under  any  by-law  of  the  Council,  "  or  to  any 
party  by  reason  of  any  other  act  of  the  Council,  ybr  which  they  are  bound 
to  make  compensation." 

It  was  contended  fc  the  corporation  that  this  general  clause  re- 
ferred only  to  such  compensation  as  was  expressly  mentioned  in  their 
Statutes,  though  they  could  only  point  to  two  instances  of  such  com- 
pensation which  could  satisfy  the  words,  and  these  were  contained  in  a 
Road  Act.  (36  Geo.  III.  c.  9),  the  powers  of  which  were  transferred  to 
the  corporation.  Whilst,  for  the  plaintiff,  it  was  said  that  if  it  be  held 
that  actions  for  indemnity  are  taken  away,  this  sweeping  clause  ought 
to  be  construed  so  as  to  comprehend  all  cases  of  damage  for  which,  by 
the  general  law,  indemnity  would  be  due,  and  as  being,  in  effect,  equi- 
valent to  the  common  clause  in  the  English  Statutes  containing  the 
words  "otherwise  injuriously  affected." 

Beading  the  clause  in  the  latter  sense,  compensation  would  be  ex- 
pressly given  by  it  to  all  who  may  suffer — to  use  the  English  phrase — 
actionable  damage,  a  provision  to  this  effect,  if  it  be  made,  would  no 
doubt  be  equitable  and  reasonable  ;  whereas,  if  it  be  not  made,  the 
scheme  of  compensation  provided  by  these  acts  would  seem  to  be  defec- 
tive. Their  Xordships,  however,  do  not  think  it  necessary  to  decide  in 
this  appeal  the  question  thus  raised ;  —  since,  in  whatever  manner  it 
may  be  determined,  and  whatever  may  have  been  the  case  before  the 
18th  section  of  the  27th  and  28th  Vict.,  c.  60,  was  passed,  they  think 
that  this  enactment,  by  requiring  that  the  compensation  payable  to  any 
party  "  by  reason  of  any  act  of  the  Council  for  which  they  are  bound  to 
make  compensation,"  shall  be  ascertained  in  the  manner  prescribed  by 
•the  Statute,  excludes,  by  necessary  implication,  actions  of  indemnity  for 
damage  in  respect  of  such  acts.  It  is  enough,  therefore,  to  say  that.  In 
their  view,  the  corporation,  having  acted  within  their  powers,  the  plain- 
tiffs claim  (if  sustainable  at  all)  is  of  a  kind  which  would  fall  to  be  de- 
termined by  the  Commissioners  under  the  special  Act. 

It  may  be  observed  that  the  question  of  procedure  in  cases  of  this 
kind  is  not  merely  a  technical  one.  This  was  pointed  out  in  the  judg- 
ment of  this  Committee  in  Jones  v.  The  Stanstead  Eailway  Company. 
It  is  there  said  :  "  The  claim  for  damages  in  an  action  in  this  form  as- 
sumes that  the  acts  in  respect  of  which  they  are  claimed  are  unlawful, 
whilst  the  claim  for  compensation  under  the  Eailway  Acts  supposes  that 
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Mayor  oi  *^®  ^cts  are  rightfully  done  under  statutable  authority  ;  and  this  dis- 
Montreal  tinction  is  one  of  substance,  for  it  affects  not  only  the  nature  of  the 
Drum-    proceedings,  but  the  tribunal  to  which  recourse  should  be  had." 

On  the  whole  case,  their  Lordships  find  themselves  unable  to  con. 
cur  in  the  judgment  pronounced  by  the  majority  of  the  Judges  of  the 
Court  of  Queen's  Bench,  and  they  will  humbly  advise  Her  Majesty  to 
reverse  both  judgments  below,  and  to  direct  that  the  action  be  dismis- 
sed with  costs.  The  respondent  must  pay  the  costs  of  this  appeal. 
Rouer  Roy,  Q.  C,  for  the  Appellant. 
E.  Barnard  for  the  Respondent. 


Molson 

& 
Carter. 


PEIVY  COUNCIL,  1880. 

Council  Chamber,  Whitehall,  27th  November,  1880. 

Present  . — The  Right  Honorable  Sir  James  Colville,  the  Eight  Hon- 
orable Sir  Barnes  Peacock,  the  Right  Honorable  Sir  Monta- 
ajjE  Smith,  the  Eight  Honorable  Sir  Egbert  Collier. 

MOLSON  V.  CARTEfi. 

Sir  James  Colville  : — This  is  an  application  for  special  leave  to 
appeal  against  an  order  of  the  Court  of  Queen's  Bench  for  the  Province 
of  Quebec,  of  the  22nd  June,  1880,  which  confirmed  an  order  of  the  Su- 
perior Court  of  the  16th  November,  granting  a  capias  against  the  peti- 
tioner under  the  provisions  of  the  796th  and  subsequent  sections  of  the 
Canadian  Code  of  Procedure.  It  is  obvious  that  their  lordships  would  not, 
according  to  their  usual  practice,  nor  could  they  with  propriety,  grant 
special  leave  to  appeal  upon  a  question  of  this  kind,  unless  they  saw 
clearly  that  there  had  been  some  miscarriage  in  point  of  law,  or  very 
gross  miscarriage  in  the  two  Courts,  whose  concurrent  judgments  are 
under  appeal,  on  the  matters  of  fact. 

Now,  without  going  into  the  compUcated  proceedings  that  have 
commented  upon  in  this  case,  it  is  sufficient  to  state  that  the  judgments 
of  the  Court  below  may  be  taken  to  have  proceeded  almost  exclusively 
upon  the  act  of  the  petitioner,  in  altering  the  deposit  account  of  a 
certain  sum  of  money  in  the  Mechanics  Bank,  and  the  facts  which  led 
to  that  were  simply  these  :  The  defendant  borrowed  from  the  plaintiff 
a  sum  which  may  be  stated  in  round  numbers  at  $32,000,  ostensibly  upon 
the  security  of  certain  property.  He  paid  that  sum  of  money  into  this 
Bank  in  his  own  name  with  a  sort  of  special  mark.  As  foimd,  in  July, 
1874,  he  altered  the  heading  of  that  deposit  account  so  as  to  make  it 
appear  that  the  money  was  his  wife's.    The  Bank  became  insolvent  a 
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tnonth  or  two  latter,  but  ju<t  when  it  was  on  the  eve  of  insolvency  he     Molson 
drew  out  the  132,000  upon  a  receipt  signed  by  him  for  and  as  the  agent    ^^^^^ 
of  his  wife  ;  and  it  is  upon  that  transaction  that  the  Courts  below  have 
principally  proceeded. 

Now  it  is  to  be  remarked  that  one  of  the  learned  Judges,  Mr.  Justice 
Monk,  whose  final  judgment  was  in  favor  of  the  defendant,  says  this  : 
"  If  Molson  had  altered  the  heading  of  the  account  on  the  eve,  or  im- 
mediately before  the  insolvency  of  the  Bank,  for  the  purpose  of  making 
it  falsely  appear  that  the  f32,000  deposited  in  the  Bank  belonged  to  his 
wife  and  children  when  they  really  belonged  to  him-elf,  and  if  this  had 
been  done  with  a  view  of  making  the  withdrawal  of  the  sum  from  the 
Bank  possible,  or  at  all  events  more  easy  of  accomplishment,  and  with 
the  further  view,  after  such  withdrawal,  of  making  away  with  the  amount 
to  the  detriment  of  his  creditors  in  general  and  the  plaintift'in  particular, 
I  think  the  capias  might  have  been  maintained  ;  for  this  would  not  be 
a  case  of  so-called  constructive  secretion,  which  it  is  not  clear  the  law 
recognizes,  but  a  case  of  actual  secretion  ;  the  altering  of  the  heading 
of  the  account  being  the  first  step  in  the  process."  But  afterwards,  and 
and  in  some  degree  because  this  alteration  of  the  account  was  not  im- 
mediately before  the  insolvency  of  the  Bank,  but  a  month  or  two  earlier, 
the  learned  Judge  came  to  the  conclusion  at  which  he  ultimately  arrived 
in  favor  of  the  defendant.  It  appears,  however,  to  their  lordships  that 
there  was  abundant  evidence  from  which  Mr.  Justice  Papineau,  sitting 
in  the  Superior  Court,  and  the  majority  of  the  Judges  of  the  Appellate 
Court,  might  come  to  the  conclusion  that  the  transaction  was  really  one 
of  the  nature  described  by  Mr.  Justice  Monk,  and  that  it  was  a  case  of 
actual  secretion  or  making  away  of  property  of  the  debtor  within  the 
meaning  of  the  Code  of  Procedure.  It  is  not  necessary  for  them,  they 
think,  to  go  further,  and  to  express  a  fuller  opinion  of  their  own  on  the 
facts  of  the  case  which  they  have  not  heard  fully,  and  of  course  having 
had  no  opportunity  of  going  in  detail  through  the  evidence  in  the  case. 
Their  Lordships,  however,  think  that  the  Judges  had  before  them  ample 
evidence  of  the  fraudulent  intent  which  was  imputed  to  the  petitioner. 

The  case  was  put  finally  by  Mr.  Digby  in  this  way,  that  the  money, 
was  either  the  money  of  the  wife,  or  that  it  was  not  ;  that  if  it  was  her 
money,  it  was  right  to  give  it  to  her  ;  that  if  it  was  not  her  money,  then 
that  it  could  be  shown  to  be  properly  applied.  But  their  lordships 
think  there  is  no  pretence  whatever  on  the  facts  for  saying  that  this 
money  was  the  money  of  the  wife.  It  was  set  up,  after  the  transaction 
of  borrowing  took  place,  that  the  property  pledged  was  property  which 
the  defendant  had  no  right  to  pledge,  but  that  it  was  property  which 
his  wife  and  children,  under  his  father's  will,  had  by  some  substitution 
of  interest  which  prevented  his  disposing  of  it.  The  money  was  bor- 
rowed by  him  on  his  own  credit.  The  only  inference  to  be  drawn  from 
the  title  of  the  wife,  supposing  it  to  be  a  good  title,  would  be  that  it  was 
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Molson 
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a  fraudulent  transaction,  in  so  far  as  it  purported  to  pledge  property 
that  was  not  his.  She  could  not  have  both  the  property  and  the  money? 
and  it  is  quite  clear  from  some  of  the  evidence  which  has  been  brought 
before  their  Lordships,  that  the  petitioner  has  been  treating  this  pro- 
perty as  her's,  that  a  lease  has  been  granted  of  it,  and  he  himself  admits 
he  is  receiving  rent  payable  by  the  lessee  as  aliment  for  his  wife  and 
children.  Then  if  it  were  not  her  money  the  fraudulent  act,  if  it  were 
fraudulent,  was  complete  when  it  was  transferred  into  her  name  and 
afterwards  withdrawn  in  her  name,  and  withdrawn,  too,  as  he  then 
avowed,  in  order  that  he  should  not  himself  come  upon  the  street,  a 
statement  which  could  only  mean  that  he  either  wished  to  make  a  pro- 
vision for  his  wife  to  keep  him  off  the  street,  or  that  he  had  withdrawn 
it  for  his  own  purposes.  The  subsequent  application  of  it  to  other  cre- 
ditors would  not  if  established,  have  been  material,  and  that,  therefore, 
is  an  answer  to  the  argument  that  the  case  should  be  sent  for  a  new 
trial,  or  otherwise  put  into  a  way  for  further  investigation  in  order  that 
Mr.  Barnard,  the  petitioner's  solicitor,  should  be  examined. 

On  the  whole,  their  lordships  think  that  they  cannot  advise  Her 
Majesty  to  grant  special  leave  to  appeal,  and  that  this  petition  must  be 
dismissed  with  costs. 

Petition  rejected. 
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jtacdo.  London,  11th  July,  1883. 

Bald 
&         Coram  Lord  Watson,  Sir  Barnes  Pbaoock,  Sir  Egbert  P.  Collier,  Sib 

Whit-  A  TT 

field.  Arthur  Hobhodse. 

MACDONALD  v.  WHITFIELD. 

Edward  Macdonald  and  George  Whitfield,  who  are  respectively  ap- 
pellant and  respondent  in  this  appeal,  were,  in  the  year  1875,  directors 
of  a  trading  corporation  known  as  the  St.  John  Stone  China  Ware  Com- 
pany, which  carried  on  business  at  St.  John's,  in  the  district  of  Iberville 
and  Province  of  Quebec.  At  that  time  the  concern  was  not  in  a  very 
prosperous  condition,  and  in  the  month  of  July,  1 875,  the  balance  due 
by  the  company  in  its  account  current  with  the  Merchants'  Bank  of 
Canada  was  upwards  of  $17,000.  The  appellant  was  president  and  chair- 
man of  the  Board  of  Directors  ;  and  he  had  endorsed  the  company's 
promissory  notes,  for  its  accommodation,  to  the  Merchants'  Bank,  to  the 
amount  of  $65,000.  It  appears  that  he  had  also  given  his  personal 
guarantee  to  the  bank,  for  the  overdrafts  of  the  company  upon  its- 
account  current,  to  the  extent  of  $10,000 
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In  July,  1875,  the  company,  being  in  want  of  funds,  applied  to  the    ii^g^„. 
bank,  through  the  appellant,  for  further  credit:  and,  on  the  24th  of  that      n^d 
month,  the  agent  of  the  bank  at  St.  John's  sent  a  written  answer  to  the  Whitfield, 
application,  addressed  to  the  late  Mr.  Lavicount,  the  secretary  of  the 
Company,  in  these  terms  : — 

"  Dear  Sir, — Respecting  your  president's  application  to  the  bank 
for  further  extension  of  your  credit,  I  have  the  pleasure  to  inform  you 
that  you  have  been  allowed  an  extension  of  four  or  five  thousand  dollars 
incase  of  need.  The  bank,  however,  requires  that  the  present  advances, 
as  they  mature,  be  secured  by  the  personal  guarantee  of  your  directors, 
should  renewals  be  required,  which  could  be  done  by  their  endorsation 
of  the  notes.  Your  account  current  is  now  overdrawn  seventeen  thou- 
sand six  hundred  and  fourteen  dollars  and  flffty  four  cents ;  and  by  giving 
me  the  company's  note,  endorsed  as  required,  for  8,500  dollars,  you  will 
reduce  your  overdrawn  account,  leaving  a  balance  of  700  dollars  of  above 
loan. 

"  I  enclose  a  letter  of  guarantee  along  with  a  note,  for  signature  by 
your  directors,  as  required  by  the  bank,  to  take  the  place  of  Mr.  Edward 
Macdonald's  personal  security  for  the  like  amount." 

Along  with  this  communication  there  were  sent  to  the  secretary  of 
the  company  the  letter  of  guarantee,  and  also  the  note  therein  men- 
tioned. 

The  letter  in  question,  which  was  dated  the  24th  of  July,  1875,  and 
addressed  to  the  agent  of  the  bank,  was  expressed  as  follows : 

''  Dear  Sir, — In  consideration  of  the  Merchants'  Bank  of  Canada 
allowing  the  St.  John'?  Stone  China  Ware  Company  to  overdraw  their 
account  to  the  extent  of  ten  thousand  dollars,  we  herewith  deposit  with 
you,  as  collateral  security  for  the  due  payment  of  such  overdraft,  the 
demand  note  of  the  company,  endorsed  by  the  following  directors  indi- 
vidually.    .     .     .  And  we  hold  ourselves  liable  without  prejudice  to  the 

ordinary  legal  remedies Subscribe  ourselves,  your  obedient  servants." 

The  note  which  accompanied  the  foregoing 'form  of  letter  for  signa- 
ture by  the  directors  was  a  promissory  note  by  the  company  for  $10,000, 
payable  on  demand  to  the  order  of  the  appellant,  at  the  office  of  the 
Merchants'  Bank  of  Canada,  in  St.  John's. 

Having  regard  to  the  pecuniary  relations  then  subsisting  between 
the  company  and  the  bank,  the  arrangements  thus  proposed  by  the 
latter  are  sufficiently  intelligible.  The  bank  had  made  large  advances 
by  discounting,  or,  in  other  words,  purchasing  the  paper  of  the  company 
endorsed  for  its  accommodation  by  the  appellant,  and  had  also  advanced 
upwards  of  $17,000  on  current  account,  which  was  only  secured,  to  the 
extent  of  $10,000,  by  the  personal  guarantee  of  the  appellant.  In  these 
circumstances  the  bank  was  willing  to  make  a  further  advance  of  from 
14,000  to  $5,000,  provided  the  company  complied  with  these  three  con- 
ditions : In  the  first  place,  advances  upon  current  notes  which  had 
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Macdo-  ^^^"^  discounted  by  the  bank  were,  in  the  event  of  renewals  being  re- 
n^d  quired  at  maturity,  to  be  secured  by  the  personal  guarantee  of  the  di- 
Whitfleld.  rectors  of  the  company,  such  gu  irantee  to  be  given  by  their  endorsation 
of  the  renewal  notes.  In  the  second  place,  the  note  of  the  company  for 
$8,500  duly  endorsed  by  the  directors  as  aforesaid,  was  to  be  delivered 
to  the  bank  in  payment  and  extinction ^jo  ianio  of  the  advances  on 
current  account,  so  as  to  reduce  the  debit  balance  of  the  company  to 
nine  thousand  odd  dollars.  And,  in  the  third  place,  the  demand  note 
for  $10,000,  when  duly  signed  and  endorsed  by  the  directors,  was  to  be 
deposited  with  the  bank  as  a  collateral  security  for  overdrafts  on  account 
current,  and  was  to  be  substituted  for  the  appellant's  personal  security 
for  the  like  amount. 

No  mention  is  made  in  the  bank's  letter  of  the  manner  in  which  the 
additional  advance,  or  extended  credit,  of  four  to  five  thousand  dollars 
was  to  be  allowed  to  the  company.  It  is  obvious,  however,  that  the  bank 
was  not  prepared,  and  did  not  agree,  to  give  the  extended  credit  with- 
out security;  and  also  that  the  result  of  carrying  out  the  conditions  upon 
which  it  was  to  be  given  would  be  to  reduce  the  balance  due  on  current 
account  about  $700  only  below  the  amount  of  the  demand  note  covering 
that  account.  It,  therefore,  seems  matter  of  reasonable  inference  that 
the  additional  advance  was  to  be  made  by  the  bank  discounting  the  pro- 
missory note  or  notes  of  the  company,  duly  endorsed  by  its  directors. 

On  the  5th  August,  1875,  the  directors  of  the  St.  John's  Stone  China 
Ware  Company  met  for  the  purpose  of  considering  the  answer  returned 
by  the  bank  to  the  application,  made  through  the  appellant,  for  an  ex- 
tension of  the  company's  credit.  At  that  meeting  all  the  directors  of  the 
company,  five  in  number, were  present, viz.,  the  appellant, the  respondent, 
and  Messrs.  Marler,  Coote,  and  Macpherson.  The  minute  of  the  meet- 
ing of  the  5th  August,  1875,  as  entered  in  the  minute-book  of  the  com- 
pany, bears  that  •'  the  letter  of  the  agent  of  the  Merchant's  Bank  of  the 
"  24th  ultimo  was  submitted,  and  the  directors  agreed  to  give  the  per 
'  sonal  endorsation  asked  for  by  tlie  bank,  and  the  secretary  was  ins- 
"  tructed  to  have  the  said  notes  drawn  out,  signed  as  required,  and 
"  handed  over  to  the  Merchants'  Bank." 

In  pursuance  of  that  resolution  the  secretarj'  of  the  company  drew 
out  two  notes,  for  $8,500  and  $4,500  respectively,  which  he  signed  as 
promissor  on  behalf  of  the  company,  the  name  of  the  appellant  being 
inserted  as  payee,  just  as  it  had  been  in  the  demand  note  for  $10,000 
sent  by  the  bank  for  signature  and  endorsation.  Mr.  Marler,  one  of  the 
five  directors  of  the  company,  was  also  the  manager  of  the  Merchants' 
Bank  of  Canada,  in  St.  John's,  and  was  precluded  from  signing  any  of 
these  promissory  notes  by  the  regulations  of  the  Bank.  All  the  other 
directors  endorsed  the  demand  note  for  $10,000  (after  it  had  been  signed 
by  the  secretary  for  the  company)  in  the  following  order,  (1 )  the  appel- 
lant, (2)  the  respondent,  (3)  Mr.  Coote,  (4)  Mr.  Macpherson.  It  does  not 
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clearly  appear  whether   Mr.  Macpherson  did  or  did  not  become  a  party 

to  the  two  notes  for  $8,500  and  $4,500 ;  but  these  were  certainly  endors-      naid 

ed  by  the  other  three  directors,  in  the  same  order  in  which  their  signa-  Whitfield- 

tures  were  put  on  the  $10,000  note.  Neither  does  it  appear  at  what  dates 

these  two  bills  for  $8,500  and  $4,500  were  made  payable  ;  but  it  appears 

to  their  Lordships  to  be  established  that  they  were  new  discount  bills, 

and  that  they  were  renewed  on  more  than  one'  subsequent  occasion,  the 

last  renewal  of  the  first  of  these  notes  having  been  male  on  the  21st 

March,  and  the  last  renewal  of  the  second  upon  the  26th  March,  in  the 

year  1877.     These  renewal  bills  were  not  signed  by  Macpherson,  but 

they  were  endorsed  by  the  appellant,  by  Mrs.  Whitfield,  per  procuration 

of  her  husband  the  respondent,  and  by  Mr.  Coote,  in  the  same  order  as 

before. 

The  letter  of  guarantee  sent  by  the  bank  was  subscribed  by  the 
appellant  as  well  as  by  Messrs.  Coote  and  Macpherson,  and  their  names 
were  inserted  in  the  blank  left  for  that  purpose  ;  but  it  was  not  signed 
by  the  respondent,  nor  was  his  name  entered  therein.  When  thus 
completed,  the  letter  was  handed  to  the  bank  along  with  the  $10,000 
demand  note. 

On  the  27th  December,  1877,  the  Merchants'  Bank  of  Canada  in- 
stituted a  suit  against  the  appellant,  the  respondent,  and  Mr.  Coote,  in 
the  Court  of  Queen's  Bench  for  Lower  Canada,  for  recovery  of  the  sums 
then  due  to  the  bank  as  holder  for  value  of  the  said  demand  note  for 
$10,000,  dated  the  24th  July,  1875,  and  of  the  two  renewal  notes  for 
$8,500  and  $4,500,  dated  the  21st  and  26th  March,  1877.  The  demand 
of  the  bank  was  not  resisted  either  by  the  appellant  or  by  Mr.  Coote 
but  the  respondent  appeared  and  defended  the  action.  After  a  variety 
of  proceedings,  which  it  is  unnecessary  for  the  purposes  of  this  case  to 
notice  in  detail,  Mr.  Justice  Chagnon,  on  the  1st  September,  1879. 
ordered  the  three  defendants,  jointly  and  severally,  to  pay  to  the  bank 
the  contents  of  the  two  notes  of  the  21st  and  26th  March,  1877;  and 
also  ordered  the  appellant  and  Mr.  Coote,  jointly  and  severally,  to  make 
payment  to  the  bank  of  the  contents  of  the  demand  note  for  $10,000. 

.  On  the  7th  January,  1878,  the  respondent,  availing  himself  of  the 
provision  of  Article  1953  of  the  Civil  Code,  brough  an  action  en  garantie, 
before  the  same  Court,  against  the  appellant,  concluding  to  have  the 
appellant  condemned,  to  acquit  and  relieve  him  of  any  sum  of  principal 
and  interest,  for  which  decree  might  be  given  against  him  in  the  suit  at 
the  instance  of  the  bank.  In  the  declaration  filed  by  him  in  that  action, 
the  respondent  treated  the  three  promissory  notes  in  question  as  if  they 
had  been  ordinary  commercial  paper.  His  allegations,  in  regard  to  each 
of  these  notes,  were  in  substantially  the  same  terms,  and  after  reciting  . 
the  making  of  the  note  by  the  company,  payable  to  the  appellant,  thus 
proceed  ; — 

"  Lequel  billet  la  dite  St.  John's  Stone  China  Ware  Company  remit 
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„     ,       au  dit  defendeur  Edward  Macdonald,  qui  la  et  alors  signa  et  endossa  le 

nald      dit  billet  et  le  remit  au  dit  demandeur  en  garantie  George  Whitfield, 

Wiiitfleld.  qui  la  et  alors  signa  et  endossa  le  dit  billet  et  le  remit  au  dit  Isaac  Coote, 

qui  la  et  alors  signa  et  endossa  le  dit  billet  et  le  remit  a  la  dit  Merchants 

Bank  of  Canada,  qui  en  est  encore  porteur  et  proprietaire." 

The  plea  founded  by  the  respondent  on  that  allegation  was  to  the 
effect  that  the  defendant, 

"  Etant,  ainsi  qu'il  appert  par  les  allegues  ci-dessus,  endosseur  pre- 
cedent et  anterieur  au  dit  demandeur  en  garantie,  sur  tous  et  chacun 
des  trois  billets  plus  haut  mentionnes,  est  oblige  et  tenu  en  loi  de  rem- 
bourser,  garantir  et  indemniser  le  dit  demandeur  en  garantie  de  tous 
troubles  et  de  toute  condamnation  qui  pourrait  intervenir  centre  lui,  sur 
et  a  raison  des  dits  billets,  et  dans  et  a  raison  de  la  dite  action  instituee 
par  la  dite  Merchants'  Bank  of  Canada.'' 

In  this  action  of  warranty  judgment  was  given  by  Mr.  Justice  Cha- 
gnon  on  the  1st  September,  1879.  The  learned  Judge  held  that  the- 
evidence  given  by  the  respondent  himself,  with  regard  to  the  circum- 
stances in  which  these  notes  were  made  and  endorsed,  showed  that  the ' 
property  of  the  notes  was  not  passed  by  the  endorsations,  and  that  there 
was,  in  point  of  lact,  no  delivery  by  one  endorser  to  another.  And,  inas- 
much as  that  testimony,  in  his  opinion,  contradicted  the  allegations 
upon  which  the  respondent's  claim  of  indemnity  was  based,  he  dismis- 
sed the  action  as  laid,  reserving  to  the  respondent  any  recourse  which 
might  be  competent  to  him  against  the  appellant. 

An  appeal  was  taken  by  the  Merchants'  Bank  of  Canada  against  the 
judgment  of  Mr.  Justice  Chagnon  of  the  1st  September,  1879,  in  so  far 
as  it  absolved  the  respondent  from  liability  to  the  bankin  respect  of  the 
demand  note  for  $10,U0O.  The  respondent  also  appealed  against  the 
judgment  of  the  same  date,  in  his  action  en  garantie.  On  the  18th  June, 
1881,  the  two  actions  were  consolidated  by  an  order  of  the  Queen's 
Bench. 

Thereafter,  on  the  23rd  September,  1881,  the  Court  of  Queen's  Bench 
gave  judgment  in  the  conjoined  causes.  The  Court,  in  the  suit  at  the 
instance  of  the  bank,  reformed  the  judgment  of  Mr.  Justice  Chagnon, 
and  condemned  the  respondent  in  payment  to  the  bank  of  the  f  10,000 
demand  note,  with  interest  and  costs.  In  the  action  at  the  respondent's 
instance,  the  Crown  reversed  the  judgment  appealed  from,  and  con- 
demned the  appellant  to  guarantee,  acquit  and  indemnify  the  respon- 
dent from  all  the  condemnation  in  principal,  interest  and  costs  pro- 
nounced against  him  by  the  judgment  in  favor  of  the  bank,  and  further 
condemned  the  appellant  to  pay  to  the  respondent  the  whole  costs  in- 
curred by  him  in  the  suit  at  the  bank's  instance.  The  present  appeal 
has  been  brought  against  the  judgment,  in  the  action  en  giarareWe,of  the 
22nd  September,  1881,  by  Edward  Macdonald,  the  defendant  in  that 
action. 
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The  learned  Judges  of  the  Court  of  Quen's  Bench  were  of  opinion  that    Maedo- 
the  two  promissory  notes  for  88,500  and  $4,500,  dated  the  2 1  st  and  26th       "|'d 
March,  1877,  were  mere  renewals  of  notes  which  the  company  had,  prior  Whitfield, 
to  the  24th  July,1875,discounted  with  the  bank,  upon  the  endorsation  of 
the  appellant ;  and  a  finding  to  that  effect  is  set  forth  as  one  of  the  consid- 
erations on  which  the  formal  judgment  of  the  Court  proceeds.    Dorion.C. 
J.,  who  delivered  the  judgment  of  the  court,said,  "the  two  notes  of  the  21 
"  and  2rith  of  March,  1877,  are  renewals  of  other  notes  which,  prior  to 
"  the  24th  July,  1875,  were  endorsed  by  Macdonald  alone." 

The  learned  Judges  were  also  of  opinion  that  the  note  for  18,500 
was  the  only  one  which  the  bank,  by  its  letter  of  the  24th  July,  1875, 
required  from  the  Company,  in  order  to  cover  its  overdrafts  upon  cur- 
rent account;  and,  further,  that  it  was  the  only  note  which  the  directors 
of  the  Company,  by  their  resolution,  embodied  in  the  minute  of  5th 
August,  1875,  agreed  to  give,  endorsed  by  them,  to  the  bank.  Upon  this 
point  Dorion,  C.  J.,  said :— «  It  is  also  to  be  remarked  that  the  bank 
"  merely  asked  the  endorsement  of  the  directors  on  a  note  for  $8,500, 
'•  to  cover  the  overdrawn  account  of  the  Company,  and  that  by  the  reso- 
"  lution  it  was  only  agreed  to  give  the  endorsation  aslced  for,  while  the 
"  note  endorsed  by  the  directors  to  cover  the  overdrawn  account  is  for 
"  $10,000 ;  the  resolution,  therefore,  does  not  apply  to  the  note  in  ques- 
"  tion,  and  cannot  be  invoked  as  containing  an  agreement  on  the  part 
"  of  Whitfield  (the  respondent)  to  endorse  this  note  of  $10,000  as  surety 
"  for  the  Company." 

The  views  thus  expressed  by  the  learned  Chief  Justice  are,  in  the 
opinion  of  their  Lordships,  founded  on  a  misconception  of  the  true 
import  of  the  written  communication  made  by  the  bank  to  the  Company 
on  the  24th  May,  and  of  the  action  taken  upon  that  communication  by 
the  directors  of  the  Company  on  the  5th  August,  1875.  It  must  be 
borne  in  mind  that  the  Company  required  a  further  credit,  or  in  other 
words  a  further  advance  from  the  bank,  and  as  the  bank  had  not  asked 
for  the  endorsements  of  the  directors,  except  as  a  consideration  for 
making  the  required  advance,  it  h  improbable  that  the  directors  agreed 
to  give  or  gave  their  endorsations,  without  making  jrovision  for  the 
Company  getting,  in  exchange  for  these  endorsations,  the  advance  of 
$4,000  to  $5,000,  which  the  bank  was  willing  to  allow.  If  the  note  for 
$4,500,  which  the  directors  then  endorsed,  was  a  new  note  for  discount 
then  the  Company  got  the  advance,  in  respect  of  which,  they  were  asked, 
and  presumably  agreed,  to  give  their  endorsations  upon  the  notes 
required  by  the  bank.  As  regards  the  note  for  $8,500,  the  suggestion 
that  the  bank  merely  required  the  endorsements  of  directors  upon  it  in 
order  "  to  cover  the  overdrawn  account  of  the  Company  "  is  inconsistent 
with  the  terms  of  the  bank's  letter,  which  states  expressly  that  the 
$8,500  note  was  required,  not  "  to  cover,"  but  "  to  reduce,"  the  account. 
A  renewal  note  could  not  possibly  reduce  the  overdrafts.    The  plain 
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Maedo-  ™port  of  the  letter  is  that  the  bank  required  not  a  renewal  but  a  new 
na^d  note  for  $8,500,  which  was  to  be  discounted,  and  the  proceeds,  instead 
Whitflcld  of  being  paid  to  the  Company,  applied  in  extinction  f)ro  tanto  of  these 
overdrafts,  in  order  to  bring  the  balance  due  below  $10,000. 

The  evidence  of  Mr.  Marler  and  of  the  appellant  is  to  the  effect 
that  these  two  documents  were  new  discount  notes  and  not  renewals, 
and  their  testimony  is  corroborated  by  that  of  the  respondent  himself- 
He  was  adduced  as  a  witness  for  the  appellant,  and  was  examined  in 
regard  to  the  two  notes  for  $8,500  and  $4,500  bearing  date  21st  and  26th 
March.  1877.  These  were  undoubtedly  renewals  of  the  two  notes  of  that 
amount  given  to  the  bank  in  August,  1875,  but  the  respondent  did  not 
assert  that  they  were,  as  the  learned  Judges  have  assumed,  "renewals 
"  of  other  notes  which,  prior  the  24th  of  July,  1875,  were  endorsed  by 
"  Macdonald  alone."  His  statement  is  : — "  The  note  for  eight  thousand 
"  five  hundred  dollars  and  the  one  for  four  thousand  five  hundred,  are 
"  renewals  for  former  notes  of  like  amount  between  the  same  parties." 

These  facts,  connected  with  the  making  and  issue  of  the  three 
promissory  notes  for  $10,000,  $8,500,  and  $4,500  in  August,  1875,  are  only 
of  importance  in  so  far  as  they  tend  to  explain  the  true  legal  relation  in 
which  the  appellant  and  the  respondent  as  parties  to  these  notes,  stand 
towards  each  other.  The  respondent  maintains  that,  although  neither 
of  them  gave  or  received  value  for  the  notes,  but  put  their  respective 
endorsations  upon  them  for  the  accommodation  of  the  St.  John's  Stone 
China  Ware  Company,  the  appellant,  having  first  written  his  name  upon 
the  back  of  the  notes,  has  thereby  become  liable  to  him,  in  the  same 
manner,  and  to  the  same  effect,  as  if  he  had  been  a  prior  endorser  upon 
a  proper  commercial  bill. 

Had  the  appellant  been,  in  point  of  fact,  the  holder  of  the  notes, 
and  had  the  respondent,  in  these  circumstances,  given  his  endorsement 
to  the  Merchants' Bank  of  Canada,  which  was  about  to  discount  them, 
the  appellant  would  have  been  bound  to  indemnify  the  respondent 
against  any  demand  made  upon  him  by  the  Bank,  or  any  subsequent 
holder,  to  the  same  extent  as  if  the  respondent  had  been  a  proper  en- 
dorser. That  was  held  to  be  the  legal  effect  of  such  an  endorsement  in 
"  Penny  v.  Innes  "  (1.  C.  M.  &  R.  439). 

In  the  present  case  the  appellant,aUhoughhis  endorsement  was  first 
written,  was  a  stranger  to  the  notes  in  the  same  sense  as  the  respondent, 
and  it  is  not  matter  ofdispute  that  the  endorsements  of  both  were  given  for 
one  and  the  same  purpose,  viz.,  in  order  to  induce  the  bank  to  discount 
two  of  the  notes,  and  pay  the  proceeds  to  the  promise  or,  the  St.  John's 
Stone  China  Ware  Company,  and  also  to  give  the  Company  credit  in 
account  current  to  the  amount  of  the  third  note.  It  was  argued,  how- 
ever, for  the  respondent,  that,  in  the  absence  of  some  special  contract 
or  agreement  between  them,  dehors  the  notes  themselves,  strangers 
iving  their  endorsements  successively  must  be  held  to  have  underta- 


PRrVY  COUNCIL  1023 

ken  the  same  liabilities  inter  se  which  are  incumbent  on  successive    jj^gjo. 
holders  and  endorers  of  a  note  for  value.  The  appellant  and  lespondent      ns^d 
must  therefore,  it  was  said,  be  assumed  to  stand  towards  each  other  in  Whitfleld. 
the  relation  of  prior  and  subsequent  endorsers  for  value,  inasmuch  as  it 
had  not  been  proved,  hahUi  modo,  that  they  had  specially  agreed  that 
their  endorsements  were  to  have  the  effect  of  making  them  co-sureties, 
seeing  that  their  endorsements  were  made,  without  reference  to  the 
order  of  their  signatures,  in  pursuance  of  a  mutual  agreement  to  give 
their  joint  guarantee  to  the  bank  that  the  notes  would  be  duly  retired 
by  the  Company. 

Their  Lordships  see  no  reason  to  doubt  that  the  liabilities,  inter  se 
of  the  successive  endorsers  of  a  bill  or  promissory  note  must,  in  the  ab- 
sence of  all  evidence  to  the  contrary,  be  determined  according  to  the 
ordinary  principles  of  the  law-merchant.  He  who  is  proved  or  admitted 
to  have  made  a  prior  endorsement  must,  according  to  these  pi-inciples, 
indemnify  subsequent  endorsers.  But  it  is  a  well  established  rule  of 
law  that  the  whole  facts  and  circumstances  attendant  upon  the  making, 
issue,  and  transference  of  a  bill  or  note,  may  be  legitimately  referred  to 
for  the  purpose  of  ascertaining  the  true  relation  to  each  other  of  the 
parties  who  put  their  signatures  upon  it,  either  as  makers  or  as  endors- 
ers ;  and  that  reasonable  inferences,  derived  from  these  facts  and  cir- 
cumstances, are  admitted  to  the  effect  of  qualifying,  altering,  or  even 
inverting  the  relative  liabilities  which  the  law-merchant  would  other- 
wise assign  to  them.  It  is  in  accordance  with  that  rule  that  the  drawer 
of  a  bill  is  made  liable  in  relief  to  the  acceptor,  when  the  facts  and  cir- 
cumstances connected  with  the  making  and  issue  of  the  bill  sustain  the 
Inference  that  it  was  accepted  solely  for  the  accommodation  of  the 
drawer.  Even  where  the  liability  of  the  party,  according  to  the  law- 
merchant,  is  not  altered  or  affected  by  reference  to  such  facts  and  cir- 
cumstances, he  may  still  obtain  relief  by  showing  that  the  party  from 
whom  he  claims  indemnity  agreed  to  give  it  him  :  but,  in  that  case,  he 
sets  up  an  independant  and  collateral  guarantee,  which  he  can  only 
prove  by  means  of  a  writing  which  will  satisty  the  Statute  of  Frauds. 

The  appellant  has  not  attempted  to  establis-h  an  independent 
collateral  agreement  by  the  respondent,  to  contribute  equally  with  him 
and  the  other  endorsers,  in  the  event  of  the  Company's  failure  to  make 
payment  of  the  notes  in  question  to  the  bank.  He  relies  upon  the  facts 
proved  with  respect  to  the  making  and  issue  of  these  three  promissory 
notes  as  sufficient  in  themselves  to  create  the  legal  inference  that  all 
the  directors  of  the  Company,  including  the  respondent,  put  their 
signatures  upon  the  notes,  in  August,  1875,  in  pursuance  of  a  mutual 
agreement  to  be  cosureties  for  the  Company.  And,  in  the  opinion  of 
their  Lordships,  that  is  the  proper  legal  inference  to  be  derived  from  the 
circumstances  of  the  present  case. 

Their  Lordships  construe  the  bank  letter  of  the  24th  July,  1875,  as 
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Macdo-    Pi'®*®"'™g  ^  direct  request  that  the  directors  should  become  bound  to  . 
nald      the  bank  as  cosureties  for  the  Company.    The  bank  did  not  require 
WMtfield.  that  the  appellant  should  become  surety  for  the  Company,   that  the 
respondent  should  then  become  surety  for  the  appellant,   and  that  Mr.. 
Coote,  in  his  turn,  should  guarantee  the  solvency  of  the  respondent. 
What  the  bank,  asked  was  "  the  personal  guarantee  of  your  directors," 
and  what  the  directors  agreed  to  give  at  their  meeting  on  the   5tli 
August,  1875,  was  "  the  personal  endorsation  required  by  the  bank." 
Apart  from  the  mere  circumstances  of  the  order  in  which  the   endorse- 
ments were  made,  the  res  gesite  of  the  meeting  of  5th  August,  as  dis- 
closed in   evidence,  make  it  perfectly  plain  that  the  directors  were 
asked  and  agreed  to  become  cosureties  for  the  Company,  without  any 
stipulation  whatever  as  to  their  becoming  intei-  se  sureties  for  each 
other,  or  as  to  the  order  of  their  endorsing.     Their  Lordships  attach  no 
weight  to  the  terms  of  the  so  called  letter  of  guarantee  which  was 
returned  to  t'he  bank,  along  with  the  demand  note  for  $10,000,  or  to  the 
fact  that  it  was  not  signed  by  the  respondent.    The  letter  contains  no 
obligation  of  guarantee,   and  simply  explains,  what  would  otherwise 
have  sufficiently  appeared  from  the  bank's  own  letter,  that  the  $10,000 
note  was  not  for  immediate  discount,  but  was  to  be  held  by  the  bank  as 
a  collateral  security  for  the  Company's  debit  balance  in  account  current. 
But  the  lespondent  insists,  and  the  Court  below  seem  to  have  held, 
that,  in  determining  the  rights  and  liabities  inter  se  of  these  endorsers 
for  the  accommodation  of  the  Comj^any,  regard  must  be  had,  not  to  the 
contract  in  pursuance  of  which  they  became  endorsers,  but  to  the  order 
of  their  endorsements,  as  evincing  the  terms  of  their  contract.    That 
doctrine  appeals  to  their  Lordships  to  be   at  variance  with  the  princi- 
ples of  the  English  law.     In  a  case  lilce  the  present,  the  signing  of  their 
names  on  the  note,  by  way  of  endorsement,  in  order  to  induce  the  bank 
to  discount  it  to  the  promissor,  is  not  as  between  the  endorsers,  pars 
contractus,  but  is  merely  the  performance  by  them  of  an  antecedent 
agreement.     Tlie   terms   of  that  previous  contract  must  settle  their 
liabilities  inter  se,  irrespective  altogether  of  the  rules  of  the  law-merchant» 
which  will  nevertheless  be  binding  ui^on  them  in  any  question  with 
parties  to  the  note  who  were  not  likewise  parties  to  the  agreement. 
The  law  upon  this  point  was  correctly  laid  down  by  the  Court  of  Common 
Pleas  in  Eeynolds  v.  Wheeler,   10  C.  B.  (N.)  561.     In  that  case,  one 
Cheeseman  drew  a  bill,  and  asked  Reynolds  to  accept  it  for  his  accom- 
modation, which  Reynolds  did.  The  bank  refused  to  discount,  whereupon 
Wheeler,  at  tlie  request  of  Cheeseman,  endorsed,  and  the  bill  was  then 
discounted,  Cheeseman  receiving  the  proceeds.  The  bill  was  renewed  at 
maturity,  Eeynolds,  on   this   occasion,   being  drawer  and  Cheeseman 
acceptor,  whilst  Wheeler  endorsed  it  as  he  had  done  before.     Eeynolds 
paid  the  renewal  bill,  and  claimed  contribution  from  Wheeler  as  a  surety 
with  him  for  the  same  debt.     Wheeler  resisted  the  claim  on  the  same 
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plea  which  is  put  forward  by  the  respondent  in  the  present  case,  viz.,    Macdo- 

that,  in  the  circumstances, he  had  only  agreed  to  undertake  the  liability      "^<i 

evidenced  by  the  endorsement,  and  consequently  he  was  not  liable  in  "Whitfleld. 

relief  or  contribution  to  one  who,  like  Reynolds,  had  previously  become 

party  to  the  bill  as  drawer  or  acceptor.  But  the  Court  overruled  the  plea. 

Erie,  C.  J.,  said,  "  The  substance  of  the  transaction  is  this :— Cheeseman 

"  was  in  want  of  money,  and  applied  to  Reynolds  and  to  Wheeler  to 

"  lend  him  their  names  in  order  to  obtain  it.     If  the  money  had  been 

''  raised  by  the  joint  and  several  note  or  bond  of  the  three,  it  could  not 

''  have  for  a  moment  been  contended  that  Reynolds,  paying  the  whole, 

"  would  not  have  been  entitled  to  contribution.  The  machinery  adopted 

«  here  was  the  drawing  of  a  note  by  Cheeseman  upon  Reynolds,  and  the 

«  endorsement  of  it  by  Wheeler."     And  Williams,  J.,  stating  the  law  to 

the  same  effect,  said,  '■  If  the  relation  of  surety  subsists  he  (Reynolds) 

"  is  entitled  to  contribution,  and  we  are  entitled  to  disregard  the  form 

"  of  the  instrument." 

In  the  present  case  the  directors  of  the  St.  John's  Stone  China  Ware 
Company  one  and  all  agreed  with  each  to  become  sureties  to  the  bank 
for  the  same  debts  of  the  Company.  That  was  the  substance  of  the 
agreement  to  which  they  came  on  the  5th  August,  1 875,  and  the  fact 
that  the  machinery  which  they  adopted  for  carrying  out  their  agrement 
was  the  making  of  three  promissory  notes  by  the  Company,  payable  to 
the  appellant,  and  successively  endorsed  by  him  and  his  co  directors, 
cannot  have,  in  law,  the  effect  of  altering  the  mutual  relations  establish- 
ed by  that  agreement,  and  of  substituting  for  these  the  liabilities  of 
proper  endorsers  of  an  ordinary  commei-cial  note. 

It  was  argued,  however,  that  the  respondent  gave  his  endorsement 
at  the  request  of  the  appellant,  and  must,  therefore,  be  held  to  have 
given  them  on  the  faith  of  liis  having  recourse  against  the  appellant  as 
a  prior  endorser.  That  contention  was  rested  upon  certain  statements 
made  by  the  respondent  in  his  deposition  as  a  witness  for  the  appellant. 
He  stated,  "  I  was  asked  to  endorse  the  notes  in  question  by  Edward 
''  Macdonald,  in  fact  urged  to  do  so,  to  sign  them,  thas  it  was  all  right, 
''  which  I  did."  Again,  in  answer  to  the  question  by  his  own  counsel, 
'■  At  whose  instance  did  you  endorse  the  notes  in  question  ?"  he  says, 
"  At  the  instance  of  Edward  Macdonald."  The  argument  is  really  with- 
out f  mnJation  in  fact.  There  is  not  a  word  in  those  statements  to  sug 
gest  that  the  appellant,  Edward  Macdonald,  did  anything  more  than 
urge  the  respondent  to  carry  out  the  agreement  which  had  already  been 
come  to  by  all  the  directors  present  in  order  to  aid  the  finances  of  the 
Company. 

The  authority  of  Reynolds  v.  Wheeler,  and  similar  cases,  is  in  no 
wise  affected  by  the  decision  of  the  House  of  Lords  in  the  Scotch  case 
of  Steele  v.  Mackinley,  which  is  referred  to  in  the  judgment  of  the  Court 
below.     In  that  case  A,  acting  on  behalf  of  his  sons  B  and  C,  arranged 
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Maedo-  ^i^h  D  that  the  latter  should  make  an  advance  to  them  of  1 ,0002.  upon 
nald  their  personal  security.  D  accordingly  drew  a  bill  for  that  amount  on  B 
Whitfield,  and  C,  and  delivered  it  to  A,  in  order  that  he  might  procure  their  ac- 
ceptance. A  did  obtain  their  acceptances,  and  before  returning  the  ac 
cepted  bill  to  D,  he  wrote  his  own  name  upon  the  back  of  it.  The  ac- 
ceptors failed  to  retire  the  bill,  and  D,  the  drawer,  brought  an  action 
against  the  representative  of  A  (who  had  died  in  the  meantime i  for  re- 
covery of  its  contents,  upon  the  allegation  that  A  had  signed  as  a  co- 
acceptor,  or  at  all  events  with  the  intention  and  effect  of  becoming  a 
surety  to  him  for  the  acceptors.  Parole  evidence  was  made,  not  only  in 
regard  to  the  making  and  issue  of  the  bill,  but  also  in  regnrd  to  state- 
ments made  at  various  times  by  the  deceased,  tending  to  prove  a  sepa- 
rate and  independant  engagement  by  him  to  guarantee  payment  of  the 
bill  by  his  sons.  The  admissibility  of  the  evidence,  so  far  as  it  bore  upon 
the  facts  and  circumstances  connected  with  the  making  and  endorse- 
ment of  the  bill,  was  not,  questioned  either  at  the  bar  or  by  the  House. 
On  the  contraiy,  the  House  did  take  that  evidence  into  account,  although 
it  was  ultimately  held  that  the  claim  preferred  by  D  was  neither  sup- 
ported by  the  principles  of  the  law-merchant,  nor  by  any  inference  de- 
rivable from  these  facts  and  circumstances.  But  the  House  rejected  the 
parole  evidence  adduced  by  D  in  order  to  establish  an  independent  con- 
tract of  guarantee,  upon  the  ground  that  such  a  conti  act  could  only  be 
proved  by  a  writing  properly  signed  under  the  6th  section  of  the  "  Mer- 
"  cantile  Law  Amendment  (Scotland)  Act,  1856,"  which  extends  to  Scot- 
land the  provisions  of  the  English  Statute  of  Frauds  with  lespect  to  mer- 
cantile guarantees. 

The  respondent's  counsel,  in  the  course  of  the  argument,  referred 
to  the  case  of  "  Jansen  v.  Paxton  '  (28  C.  P.,  U.  C,  439),  decided  by  the 
Court  of  Error  and  Appeal  in  Upper  Canada,  and  to  three  other  deci- 
sions of  the  Canadian  Courts.  With  the  same  view,  they  cite<l  the  case 
of  "Macdonald  v.  Magruder,"  decided  in  1830  by  the  Court  of  New  York, 
United  States  (3  Peters,  470,  and  8  Curtis,  491).  These  authorities  were 
relied  upon  as  establishing  the  doctrine  that,  where  several  persons 
mutually  agree  to  give  their  endorsements  on  a  bill,  as  securities  lor  the 
holder  who  wishes  to  discount  it,  they  must  be  held  to  have  underta- 
ken liability  to  each  other,  not  as  sureties  for  the  same  debt,  and  so 
jointly  liable  in  contribution,  but  as  proper  endorsers,  liable  to  indemni- 
fy each  other  successively,  according  to  the  priority  of  their  endorse- 
ments, unless  it  had  been  specially  stipulated  that  they  were  to  be 
liable  as  co-sureties.  It  is  unnecessary  to  enter  into  a  minute  criticism 
of  these  cases.  Some  of  them  are,  in  their  circumstances,  distinguishable 
from  the  present  case ;  but  there  are  undoubtedly  to  be  found  in  the 
opinions  of  the  learned  Judges  by  whom  they  were  decided  dicta  which 
seem  to  recognize  the  doctrine  contended  for  by  the  respondent.  If 
they  are  to  be  regarded  as  authorities  to  that  effect,  their  Lordships 
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cannot  accept  these  cases  as  conclusive  of  the  law  of  England,  or  as  pre-    Mnpdo- 
cedents  which  ought  to  govern  the  decision  of  this  appeal.     The  Civil       nald 
Code  of  Lower  Canada  (Article  2340)  enacts  that  "  in  all  matters  relating  Whitfield.. 
"  to  bills  of  exchange  not  provided  for  in  the  Code,  recourse  must  be 
"  had  to  the  laws  of  Engl!»nd  in  force  on  the  30th  day  of  May,  1849." 
By  Article  2346  of  the  Code,  the  same  law  is  made  applicable  to  promis- 
sory notes  as  to  bills  of  exchange,  in  so  far  as  regards  the  liability  of  the 
parties ;  and  seeing  that  the  Code  makes  no  provision  regarding  the 
question  raised  between  the  appellant  and  respondent,  that  question 
must,  in  the  opinion  of  their  Lordships,  be  decided  according  to  the  law 
of  England,  as  laid  down  by  the  Court  of  Common  Pleas  in  "  Reynolds 
V.  Wheeler.'' 

Their  Lordships  will,  accordingly,  advise  Her  Majesty  that  the  judg- 
ment appealed  from  ought  to  be  reversed  ;  and  that  the  action  en  garan- 
tie  at  the  respondent's  instance  ought  to  be  dismissed,  with  the  declara- 
tion that  the  appellant  and  the  respondent  made  their  several  endorse- 
ments upon  the  promissory  notes  in  question, "along  with  other  directors 
of  the  St.  John's  Stone  China  Ware  Company,  as  co-securities  for  the 
said  Company,  and  are,  in  that  capacity,  entitled  and  liable  to  equal 
contribution  inter  se. 

The  respondent  must  pay  to  the  appellant  the  costs  of  this  appeal, 
and  also  the  costs  incurred  by  him  in  the  Courts  below. 

Judgment  of  the  Court  of  Queen's  Bench,  Montreal,  reversed. 
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London,  July   18,  188.5.  „  „., , 

Coram  Lord  Watson,  Lord  Monkswell,   Lord   Hobhouse,   Sir  Barnes    Abbott. 
Peacock,  Sir  Richard  Couch. 

McGIBBON  V.  ABBOTT, 

Per  Curiam This  is  an  appeal  from  a  decision  of  the  Court  of 

Queen's  Bench  for  Lower  Canada,  in  the  Province  of  Quebec,  which 
reversed  a  decision  of  the  Superior  Court  in  that  province  in  favour  of 
the  plaintiff,  who  is  now  the  appellant.  He  sued  in  the  character  of 
tutor  aux  Mens  of  Humphrey  Gordon  Eversloy  Macrae,  a  minor,  whom 
it  will  be  convenient  for  the  purpose  of  this  judgment  to  treat  as  the 
plaintiff. 

It  appears  that  the  late  William  Macrae,  who  was  domiciled  in 
Lower  Canada,  executed  his  last  will  at  Montreal  on  the  3rd  March  1868, 
n  the  Engli-h  language. 
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MoGibbon         The  twelfth  clause  of  the  will  was  in  the  following  words  : — 
Abbott.  "  ^  S^^®  ^^^  bequeath  untO'  my  executors  herein-after  named  for 

the  use,  benefit,  and  behalf  of  the  children  issue  of  the  present  or  any- 
future  marriage  of  my  son  John  Octavius  Macrae,  one-third  of  the  residue 
and  remainder  of  my  estate  and  succession,  to  have  and  to  hold  the 
same  upon  trust ;  firstly,  to  invest  the  proceeds  thereof  in  such  secur- 
ities as  to  them  shall  seem  sufficient,  and  from  time  to  time  to  remove 
and  re-invest  the  same,  and  during  the  life  of  my  said  son,  John  Octavius 
Macrae,  to  pay  the  rents  and  revenues  derived  therefrom,  to  my  said 
son,  for  his  maintenance  and  support,  and  for  the  maintenance  and 
support  of  his  family ;  and  secondly,  upon  the  death  of  the  said  John 
Octavius  Macrae,  then  the  capital  thereof,  to  hi^  children  in  such  pro- 
portion as  my  said  son  shall  decide  by  his  last  will  and  testament,  but 
in  default  of  such  decision,  then  share  and  share  alike  as  their  absolute 
property  for  ever ;  And  I  hereby  will  and  ordain  that  my  said  son,  John 
Octavius  Macrae,  shall  have  the  right  to  receive  the  said  revenues  and 
profits  for  h's  maintenance  as  aforesaid,  without  their  being  subject  to 
seizure  for  any  debts  created,  or  due,  or  payable  by  him,  but  shall  be 
deemed  and  are  hereby  declared  to  have  been  given  as  an  alimentary 
provision  for  his  support,  and  that  of  his  family,  and  insaisissables.^' 

It  will  be  convenient  in  this  judgment  to  call  the  father  '"William" 
and  the  son  "  John.''  John  was  twice  married,  first  in  1 859,  and  secondly 
on  the  20th  November  1879.  He  died  on  the  I2th  May  1881,  leaving 
four  children  the  issue  of  his  first  marriage,  viz.,  Lucy  Caroline  Macrae, 
now  of  age  and  one  of  the  respondents  in  this  case,  JohnOgilvy  Macrae, 
Ada  Beatrice  Macrae,  Catherine  Alice  Lennox  Macrae,  and  Humphrey 
Oordon  Eversley  Macrae,  the  plaintiflf,  the  issue  of  the  second  marriage, 
who  was  born  on  the  25th  January,  1881,  and  is  the  appellant. 

John,  by  his  will  dated  the  5th  April,  1880,  directed  and  appointed 
that  his  son  John  Ogiivy  Macrae  and  his  three  daughters,  Lucy  Caroline 
Macrae,  Ada  Beatrice  Macrae,  and  Catherine  Alice  Lennox  Macraej 
should  be  entitled  equally,  share  and  share  alike,  to  the  trust  fund  over 
which  he  had  a  power  of  appointment  under  his  father's  will ;  and  by  a 
subsequent  provision  of  his  will  he  bequeathed  to  his  second  wife  the 
usufruct  of  all  his  property  beyond  the  trust  fund  and  the  amount  com- 
prised in  the  settlement  made  on  his  first  marriage,  and  to  all  of  his 
children,  including  any  who  might  be  born  after  his  second  marriage, 
the  capital  of  such  other  property,  share  and  share  alike. 

It  is  evident  that  the  intention  of  William  was  to  tie  up  the  capital 
of  the  share  of  his  son  John  for  the  benefit  of  John's  children  as  a  class 
after  his  death.  William,  when  he  made  his  will,  could  not  foresee  what 
children  ,Iohn  might  have  at  the  time  of  his  death,  or  what  might  be 
their  respective  wants  or  requirements.  He  did  not,  therefore,  attemp* 
to  specify  in  what  proportion  the  capital  should  be  divided,  but  he  let 
that  to  the  decision  of  his  son,  who  would  naturally  be  better  acquainted 
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With  the  circumstances  of  his  own  children.   For  example,  John,  during 
his  lifetime,  might  make  advances  to  some  ot  his  children,  as  it  appears         & 
from  another  part  of  the  will  the  testator  himself  had  done  with  regard  °  ' 

to  his  own  sons  George  and  John,  and  to  his  daughter  Catherine,  and 
not  to  others.  Some  of  the  children  might  be  otherwise  amply  provided 
for,  and  might  need  no  portion  of  the  property  left  by  their  grand- 
father. It  is  contended,  however,  and  was  contended  in  the  Courts  below, 
that  John  was  bound  to  give  some  share,  however  small,  to  each  of  his 
children,  and  that,  according  to  the  intentions  of  William  as  expressed 
by  his  will,  in  default  of  his  doing  so,  all  the  children  were  entitled  under 
it  to  take  in  equal  shares. 

The  case  was  heard  in  the  first  instance  in  the  Superior  Court,  when 
Mr.  Justice  Torrance  decided  in  accordance  with  that  view  of  the  case. 

On  appeal  to  the  Court  of  Queen's  Bench,  that  Court,  consisting  of 
Chief  Justice  Dorion  and  four  other  Judges,  reversed  the  decision  of  the 
Superior  Court,  and  unanimously  held  that  John  had  not  only  the  right 
to  apportion  the  capital  between  all  his  children,  as  well  those  of  his 
children,  as  well  those  of  his  then  existing  marriage  as  those  of  any 
future  marriage,  but  also  the  right  to  dispose  of  the  property  in  favour 
of  one  or  more  of  his  children  to  the  exclusion  of  the  others,  as  he  had 
done  by  will.  From  that  judgment  the  plaintiff  has  appealed  to  Her 
Majesty  in  Council,  for  the  following  amongst  other  reasons  ; — 

1.  By  the  law  of  Lower  Canada  the  Court  is  bound  to  give  effect  to 
the  intention  of  the  testator  as  evidenced  by  the  whole  will.  Martin  v. 
Lee,  14  Moore,  P.C.C,  142. 

2.  That  in  the  case  of  a  will  in  the  English  language  and  couched  in 
English  legal  phraseology,  it  was  proper  for  the  Courts  of  Lower  Canada, 
in  accordance  with  the  case  of  Martin  v.  Lee,  to  have  regard  to  the 
meaning  and  effect  of  that  phraseology  in  the  English  language  and  law 
at  the  date  of  the  will,  in  order  to  arrive  at  the  intention  of  the  testator. 

3.  That  at  the  date  of  the  execution  of  the  will  and  down  to  and  at 
the  date  of  the  death  of  the  testator,  the  language  of  the  said  will' 
would  by  the  law  of  England,  as  it  then  stood,  have  given  no  right  to- 
John  Octavius  Macrae  to  exclude  any  of  his  children,  but  only  to  direct 
the  proportions  in  which  they  would  share. 

4.  That  it  appears  from  the  will  to  have  been  the  intention  of  the 
testator  to  benefit  all  his  said  grandchildren,  and  to  give  their  father  a 
power  only  to  apportion  but  not  to  exclude. 

5.  That  there  is  nothing  in  the  law  of  Lower  Canada  opposed  to  this 
construction  or  to  this  intention. 

The  reasons  of  Mr.  Justice  Ramsay  for  his  judgment  in  the  Court  of 
Appeal  are  set  out  in  the  supplemental  record,  and  it  appears  from  a 
letter  from  the  Clerk  of  Appeals  at  Montreal  to  the  Registrar  of  the 
Privy  Council  that  Mr.  Justice  Ramsay  rendered  the  unanimous  judgment 
of  the  Court  of  Appeal,  and  that  the  other  Judges  have  no  notes,  and 
have  not  sent  any  reasons  for  their  concurrence  in  the  judgment. 


1030  PRivr  COUNCIL 

McHlbbo  ■^^  ^°  ^'^®  ^^^^  reason  for  the  appeal  to  Her  Majesty  in  Council, 

&  there  can  be  no  do\ibt  that,  according  to  the  law  of  Lower  Canada  as 
well  as  according  to  the  law  of  England,  "  the  paramount  duty  of  the 
Courts  "  (to  use  the  words  of  Lord  Justice  Turner  in  the  case  of  Martin 
V.  Lee,  17  Moore's  Privy  Council  Cases,  153)  ''is  to  ascertain  and  give 
"  eft'ect  to  the  intention  of  a  testator  to  be  collected  from  the  whole 
"  will,  and  not  from  any  particular  word  or  expression  which  may  be 
"  contained  in  it."  But  it  is  not  their  duty,  by  adhering  to  the  strict 
letter  of  a  will,  so  to  construe  general  words  as  in  the  absence  of  clear 
and  unambiguous  language  to  impute  to  a,  testator  an  unreasonable 
intention. 

The  doctrine  of  the  English  Courts  of  Equity  as  to  illusory  or 
unsubstantial  appointments  under  a  power  is  not,  and  never  was,  any 
part  of  the  old  French,  law  or  of  the  law  of  Lower  Canada,  nor  is  it 
included  in  any  of  the  Articles  of  Chapter  4  of  the  Civil  Code  of  Canada, 
relating  to  substitutions. 

The  question  whether  John  could  exclude  any  one  of  his  children 
from  a  share  must,  in  their  Lordships'  opinion,  be  decided  according  to 
the  law  of  Lower  Canada,  and  not  according  to  the  English  law.  They 
do  not  understand  the  case  of  Martin  v.  Lee  as  deciding  that  a  will 
executed  in  Lower  Canada  by  a  person  domiciled  in  Lower  Canada,  if 
written  in  English,  must  be  interpreted  with  regard  either  to  moveable 
or  immoveable  property  in  Lower  Canada  according  to  the  rules  of 
English  law,  and  have  the  same  effect  given  to  the  phraseology  as  if 
that  phraseology  had  been  contained  in  a  will  executed  iu  England  by 
a  person  domiciled  in  England,  or  relating  to  land  or  other  property  in 
England.  All  that  they  understand  that  case  to  decide  is  that  the 
word  "  children,"  used  as  it  was  in  the  will  then  to  be  interpreted,  was 
not  intended  to  have  the  more  extensive  meaning  which  may  sometimes 
be  given  to  the  word  "  enfants  "  in  the  old  French  law.  Lord  Justice 
Turner,  at  p.  154,  said:  "  The  true  question  therefore  in  this  case  is  not 
"  whether  the  word  '  enfants  '  may  include  grandchildren  and  even 
"  more  remote  descendants,  but  whether  upon  the  true  construction  of 
"  this  will  it  was  intended  to  include  them."  See  also  the  remarks  at 
at  pp.  154  and  155. 

It  could  never  have  been  intended  by  their  Lordships  to  lay  down 
a  rule  of  construction  which  might  render  it  necessary  to  apply  the  rule 
in  Shelley's  case  to  a  conveyance  or  devise  written  in  the  English 
language  of  lands  in  lower  Canada  to  a  man  for  life,  with  a  substitution 
in  favor  of  his  heirs  upon  his  death. 

The  question  to  be  considered  is  whether,  according  to  the  law  of 
Lower  Canada,  the  gift  in  the  will  of  William,  by  the  words,  "  and, 
"  secondly,  upon  the  death  of  the  said  John  Octavius  Macrae,  the  capital 
"  thereof  to  his  children  in  such  proportion  as  my  son  shall  decide  by 
"  his  last  will  and  testament,''  contained  an  exclusive  or  non-exclusive 
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power.     It  may  be  said  that,   according  to   the   words   taken  in  their  McGibbon 

strict  grammatical  sense,  each  child  was  entitled  to  a  share  ;  but  it  is  to    ^i,bott. 

be  borne  in  mind  that,  as  the  old  English  rule  of  equity  as   to  illusory 

appointments  was  not  in  force  in  Lower  Canada,  John,  even  if  the  power 

is  to  be  construed  as  non  exclusive,  might  have   given  a  share   of  one 

cent  each  to  four  of  the  children,  and  the  whole  of  the  remainder  to  the 

other.     In  other  words,  that  $100,000,  the  amount  at  which  the  property 

is  valued  by  the  plaintiff,  minus  four  cents,  might  have   been  given  to 

one  of  the  children,  and  one  cent,  or  a  shai'e  in  the  proportion  of  one  to 

ten  millions,  might  have  been  given  to  each  of  the  others. 

It  is  to  be  observed  that  at  the  date  of  his  will  John  had  only  the 
four  children,  amongst  whom  he  thereby  decided  that  the  property 
charged  should  be  divided.  His  decision  at  the  time  was  quite  in 
accordance  with  the  will  of  his  father,  whatever  construction  is  to  be  put 
upon  it.  He  was  not  bound  at  that  time  to  make  by  general  words 
provision  for  a  child  who  might  be  afterwards  born.  He  was  not  bound 
to  make  his  decision  uno  flatiu  (see  Cunningham  v.  Anstruther,  2  Law 
Eeports,  Scotch  and  Divorce  Appeals,  p.  223).  He  might  have  revoked 
the  will  and  made  a  new  will,  or  he  might  have  amended  it  by  a  codicil ; 
and  all  doubt  as  to  the  validity  of  the  will  which  was  made  before  the 
birth  of  the  plaintitt  would  have  been  removed  if  John  had  executed  a 
codicil  amending  his  will  by  giving  one  cent  to  the  plaintiff,  and  the 
remainder  to  the  four  children  named  in  the  will. 

William,  if  he  had  pleased,  might  have  provided  by  express  words 
that  each  child  of  John  should  have  a  share,  and  that  no  share  should 
be  less  than  a  certain  amount,  but  he  was  not  prepared  to  fix  the  amount 
of  the  shares.  To  hold  that  when  be  left  to  his  son  to  fix  the  proportion 
he  intended  to  render  it  compulsory  upon  him  to  give  each  child  a 
share,  though  it  should  only  be  in  the  proportion  of  one  to  ten  millions, 
would  be  to  impute  to  him  a  most  unreasonable  intention.  To  do  so 
would  violate  the  rule  of  interpretation.  Qui  hceret  in  liiera  hwret  in 
cortice.'' 

In  England,  Lord  Alvanley,  in  the  case  of  Kemp  v.  Kemp  (5  Ves. 
Jun.,  861),  in  holding  a  power  to  be  non-exclusive  upon  finding  a  current 
of  authorities  against  the  words  being  construed  as  giving  an  exclusive 
power,  observed  :  "  My  inclination  is  strong  to  support  the  execution  of 
"  the  power  if  I  could  consistently  vfith  the  rules  I  find  establised;" 
and  on  referring  to  the  case  of  Burrell  v.  Burrell,  in  which  a  testator 
gave  all  his  real  and  personal  estate  to  his  wife,  to  the  end  that  she 
'■  might  give  his  children  such  fortune  as  she  should  think  proper,'' 
remarked ;  "  Lord  Camden,  as  I  conceive,  was  of  opinion  that  these 
"  words  were  so  ample  that  if  she  thought  fit  to  give  nothing  to  one  she 
'■  mi"ht  so  execute  the  power.  I  am  willing  to  subscribe  to  that  opinion 
"  of  Lord  Camden  upon  such  a  doubtful  question,  being  perfectly 
"  satisfied  that  in  setting  aside  these   appointments,   by   criticising  the 
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McGibbon  "  ^''t^s  '  to  and  amongst,'  &o.,  and  the  rule  as  to  illusory  shares,  the 
Abb  tt  "  ^°"''''  Soes  against  the  intention.  I  must  therefore  think  that,  under 
"  the  words  of  that  will.  Lord  Camden  thought  that  the  wife  might  have 
"  given  the  whole  to  one  child,  and  had  a  right  to  exclude  any  who,  in 
"  her  opinion,  did  not  want  it."  In  the  case  then  before  him,  Lord 
Alvanley  held  that  the  power  was  non-exclusive,  but  at  the  conclusion 
of  his  judgment,  having  given  his  reasons  at  length,  he  added  :  "  For 
"  these  reasons,  but  with  less  satisfaction  than  I  have  had  in  any  other 
"judgment  that  I  have  given,  being  satisfied  that  the  person  creating 
"  the  power  meant  a  much  larger  power  than  I  can  hold  the  person 
"  executing  it  had,  1  must  declare  the  appointment  void." 

In  Sugden  on  Powers  it,  is  said,  "  In  many  cases  an  exclusive 
"  appointment  may  be  authorized  by  the  apparent  intention  of  the 
"  donor,  although  no  words  of  exclusion  are  expressly  used.  Thus,  he 
"  says,  in  Bovil  v.  Rich,  1.  Chan.  Cases,  309,  the  testator  gave  all  the 
'■  rest  of  his  estate  to  A  B  in  trust,  to  give  my  children  and  grandchildren 
"  according  to  their  demerits.'  A  B  gave  the  estate  to  one,  excluding 
"  the  rest.  Lord  Nottingham  refused  to  set  aside  the  appointment,  as 
'  the  children  were  to  come  in  by  the  act  of  the  devisee,  and  he  was  to 
"  give  or  distribute  according  to  their  demerits,  therefore  he  was  to 
"  judge."  So  in  the  present  case  John  was  charged  with  the  fiduciary 
substitution  and  was  to  decide. 

It  was  contended  in  the  argument  at  the  bar  that  John  could  not 
properly  decide  with  reference  to  the  plaintiff  without  considering  his 
case,  and  that  as  his  will  was  executed  before  the  plaintiff  was  born  he 
must  have  decided  without  considering.  This  is  not  so.  He  had  the 
power  to  revoke  or  alter  his  will,  and  if  he  had  thought  that  the  plaintifif 
ought  to  have  a  substantially  proportionate  share,  or  even  a  nominaj 
share,  he  could  have  decided  in  his  favour  by  a  I'odicil.  In  Domat's 
Civil  Law,  Part  2,  Book  5,  para.  3877,  it  is  said,  and  with  very  good  reason, 
''  If  he  who  was  charged  with  a  fiduciary  bequest  or  substitution  at  the 
''  time  of  his  death  in  favour  of  some  one  of  his  children  whom  he  should 
"  think  fit  to  choose,  has  given  in  his  lifetime,  to  one  of  his  children, 
"  the  things  which  were  subject  to  the  fiduciary  trust,  this  donation 
"  would  be  in  the  place  of  an  election  if  the  same  were  not  revoked. 
"  For  although  the  liberty  of  this  choice  ought  to  last  until  the  time  of 
"  the  death  of  the  person  charged  with  the  fiduciary  substitution,  and  it 
"  was  for  the  interests  of  all  the  children  that  the  said  donation  should 
"  not  destroy  the  said  liberty,  yet  it  would  be  sufficient  that  the  donee 
"  had  been  made  choice  of,  and  that  the  said  choice  had  not  been 
"  revoked;  seeing  the  choice  would  be  confirmed  by  the  will  of  him 
"  who,  having  it  in  his  power  to  make  another  choice,  had  not  done  so. 
"  So  it  would  be  the  same  thing  as  if  the  choice  had  been  made  at  the 
"  time  of  his  death." 

The  courts  in  Lower  Canada  are  not  bound   by   the   current  of 
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decisions  in  England,  as  the  judges  in  England  before   1874,  and  Lord  j^^q.^jj^j^ 
Alvanley  in  the  case  of  Kemp  v.   Kemp,   considered  themselves  to  be         & 
bound  in   deciding  whether  a  power  was  inclusive   or  non-exclusive. 
Even  in  England  those  decisions   had   caused   so   much   moonvenience 
that  it  was  found  necessary  to  ressort  to  legislation   upon  the   subject, 
and  the  law  was  amended  by  Act  37  &  38  Vict.,  c.  37. 

A  similar  Act  was  not  necessary  in  Lower  Canada.  The  Courts 
there  were  not  trammelled  by  the  current  of  authorities  to  which  Lord 
Alvanley  and  other  judges  in  England  were  forced  to  yield. 

Judge  Kamsay,  in  his  written  reasons,  says,  and  says  with  some 
force,  speaking  of  the  law  of  England  before  1874,  "  It  is  only  by  the 
"  help  of  repeated  legislation,  that  the  law  there  has  come  down  to  that 
"  reason  from  which  I  apprehend  our  law  starts.  It  was  therefore  quite 
"  unnecessary  for  us  to  make  any  Act  similar  to  the  English  Act  37  &  38 
Vict.,  c.  37." 

Mr.  Justice  Ramsay  also,  in  his  reasons,  states  that,  "  Under  the 
"  Roman  law  and  under  the  old  regime  of  France  there  was  a  great 
"  questions  as  to  the  ettect  of  the  substitution  of  the  children  or  of  a 
"  class,  as  for  instance  the  relations,  and  that  at  last  it  seems  to  have 
"  been  determined  that  when  the  children  of  the  grev^  were  called 
"  nominatim  they  held  of  the  original  testator,  and  that  the  father 
•'  could  not  effect  the  disposition  ;  but  that  when  the  children  were 
"  called  collectively,  there  was  a  difference  of  opinion  as  to  whether  the 
"  father  could  select  among  the  children  so  as  to  give  to  some  and 
"  exclude  others."  He  adds,  "  Although  the  affirmative  of  the  proposi. 
"  tion  cannot  be  supported  on  a  strictly  legal  argument,  it  seems  to 
"  have  prevailed."  He  then  cites  some  authorities  in  support  of  his 
argument. 

Their  Lordships  are  not  prepared  to  say  that  that  exposition  of  the 
law  is  not  correct.  If,  then,  a  man  to  whom  an  estate  is  given  for  life, 
charged  with  a  substitution  in  favour  of  his  children  after  his  death,  can 
substitute  one  or  more  of  his  children  to  the  exclusion  of  others,  the 
addition  of  the  words  in  the  present  case,  "  in  such  proportion  as  he 
"  shall  decide,''  does  not  affect  the  nature  or  substance  of  the  substitu- 
tion. It  only  gives  power  to  the  father  to  do  that  which  he  could  have 
done  under  the  general  words  of  the  substitution  in  favour  of  his 
children. 

It  would  be  lamentable  if  their  Lordships,  in  a  case  arising  in  Lower 
Canada  and  to  be  determined  by  the  law  of  that  country,  should  feel 
themselves  bound  by  a  course  of  English  decisions  which  have  been 
swept  away  by  the  Legislature  as  fraught  with  inconvenience  and  mis- 
chief, and  thus  be  driven  to  such  a  construction  of  the  will  of  William 
as  would  form  a  precedent  in  future  cases  of  a  similar  nature,  and  there- 
by introduce  into  Lower  Canada  all  those  difficulties  and  inconveniences 
which  it  required  the  force  of  an  Act  of  Parliament  in  England  to 
39 
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MoGibbon  I'smove.     In  their  Lordships'   opinion  the  decision  of    the   Court  of 
Ab*ott     '^"®®"'®  Bench  is  correct.     They  will  therefore  humbly  ad\'ise   Her 
Majesty  to  affirm  the  judgment  of  that  Court. 

The  appellant  must  pay  the  costs  of  this  appeal. 

Judgment  affirmed. 
Bompas,  Q.C.,  and  McLeod  Ftdlarton  for  appellant. 
Macnaughten,  Q.C.,  and  Jeune  for  respondents. 


JUDICIAL  COMMITTEE  OF  THE  PEIVY  COUNCIL. 
Morrison  Dec.  10,  1877. 

Mo"rea^l    -f'"**^'-  Sir  Jajies  W.  Colville,  Sir  Barnes  Peacock,  Sir  Montague 

E.  Smith,  Sir  Robert,  P.  Collier. 

MOKRISONeiaZf.  THE  CITY  OF  MONTKEAL. 

Their  Lordships  are  called  upon  in  this  appeal  to  reverse  two  judg- 
ments in  the  Court  of  Queen's  Bench  of  Quebec  with  reference  to  the 
amount  of  compensation  to  be  paid  by  the  respondents,  the  Corporation 
of  the  City  of  Montreal,  to  the  appellants,  as  proprietors  of  certain  landt 
expropriated  for  the  purpose  of  forming  a.  park,  to  be  called  Mouns 
Koyal  Park. 

It  appears  that,  by  an  Act  of  the  Colonial  Legislature,  27  and  28 
Vict.,  cap.  60,  the  Corporation  were  authorized  to  make  very  extensive 
improvements  in  the  City  of  Montreal,  and  for  that  purpose  to  take 
lands  compulsorily.  By  the  preamble  it  was  recited  that  the  then  exis" 
ing  law  of  expropriation  led  to  great  delays,  and  by  section  13  a  new 
mode  of  assessing  compensation  was  provided- 

By  that  section  it  was  enacted  that  in  case  the  Corporation  should 
not  be  able  to  come  to  an  amicable  arrangement  with  the  persons  inte- 
rested in  the  ground  or  real  property  required  to  be  taken,  as  the  price 
or  compensation  to  be  paid  for  the  same,  the  Superior  Court  of  Lower 
Canada  for  the  district  of  Montreal,  or  a  Judge  thereof,  should  appoint 
three  competent  and  disinterested  persons  as  commissioners  to  fix  and 
determine  the  price  or  compensation  to  be  allowed  for  such  land  or 
real  property,  and  that  the  Court  or  Judge  should  fix  the  day  on  which 
the  commissioners  should  commence  their  operations,  and  also  the  day 
on  which  they  should  make  their  report. 

By  sub-section  5  of  that  section,  the  Commissioners,  before  proceed, 
ing,  were  to  be  duly  sworn,  and  they  were  vested  with  the  same  duties 
as  were  conferred  by  the  laws  in  force  in  Lower  Canada  upon  experts  in 
reference  to  appraisements,  one  of  those  duties  being  to  view  the  pro- 
perty to  be  appraised. 
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By  sub  section  7  it  was  enacted  that  it  should  be  the  duty  of  the  Mo-riso 
Commissioners  to  diligently  proceed  to  appraise  and   determine  the        * 
amount  of  the  price  indemnity  or  compensation  which  they  should  deem  Montreal, 
reasonable,  and  they  were  thereby  authorized  and  required  to  hear  the 
parties  and  to  examine  and  interrogate  their  witnesses,  as  well  as  the 
members  of  the  Council  and  the  witnesses  of  the  Corporation ;  but  it 
was  declared  that  the  said  examination  and  interrogatories  should  be 
made  viva  voce  and  not  in  writiug,  and  consequently  should  not  form 
part  of  the  report  to  be  made  by  the  Commissioners.     The  section  then 
provided  that  it,  in  the  discharge  of  the  duties  devolving  upon  the  Com- 
missioners, there  should  occur  a  difference  of  opinion  between  them,  the 
decision  of  two  of  the  Commissioners  should  have  the  same  force  and 
effect  as  if  all  the  said  Commissioners  had  concurred  therein. 

Sub-section  12  was  as  follows  : — 

"  On  the  day  fixed  in  and  by  the  judgmfiut  appointing  the  said  Commissioner 
tlie  Corporation  of  the  said  city,  by  their  attorney  or  counsel,  shall  submit  to  the 
said  Superior  Court,  or  to  one  of  the  Judges  there  of  respectively,  the  report  con- 
taining the  appraisement  of  the  said  Commissioners,  for  the  purpose  of  being  con- 
finned  and  homologated  to  all  intents  and  purposes  ;  and  the  said  Court  or  Judge, 
as  the  case  may  be,  upon  being  satisfied  that  the,proceedings  and  formalities  herein- 
before provided  for  have  been  observed,  shall  pronounce  the  confirmation  and  ho- 
mologation of  the  said  report,  which  shall  be  final  as  regards  all  parties  interested, 
and  conseciuently  not  open  to  any  appeal. 

That  sub-section  was  afterwards  amended  by  the  35  Vict.,  cap.  32, 
sec.  7,  which  contained,  amongst  other  things,  the  following  words : —    • 

"  Sub-section  12  of  clause  13  of  the  Act  27th  and  28th  Victoria,  chapter  60,  is 
amended  by  adding  at  the  end  of  the  said  clause  the  following  words,  to  wit  :  "  for 
the  purposes  of  the  expropriation  ; ''  but  in  case  of  error  upon  the  amount  of  the 
indemnity  only  on  the  part  of  the  Commissioners,  the  party  expropriated,  his  heirs 
and  assigns,  and  the  said  Corporation,  may  proceed  by  direct  action  in  the  ordinary 
manner  to  obtain  the  augmentation  or  reduction  of  the  indemnity,  as  the  case  may 
be,  and  the  party  expropriated  shall  institute  such  action  within  fifteen  days  after 
the  homologation  of  the  report  of  the  said  Commissioners,  and  if  upon  such  action 
the  plaintiffs  succeed,  the  Corporation  shall  deposit  in  Court  the  amount  of  the 
condemnation  to  be  paid  to  the  party  or  parties  entitled  thereto." 

By  the  32  Vict.,  cap.  70  (Quebec  Statutes)  power  was  given  to  the 
Corporation  to  form  a  park,  to  be  called  "  Mount  Eoyal  Park,''  and  by 
section  20  it  was  enacted  that  all  the  land  required  for  the  park  should 
be  deemed  to  be  within  the  city,  and  that  all  the  powers  of  expropria- 
tion possessed  by  the  Corporation  of  Montreal  should  extend  to  it.  By 
section  23,  however,  an  alteration  was  made  as  to  the  mode  of  appoint- 
ing the  Commissioners  to  value  the  property  to  be  expropriated,  and  it 
was  enacted  that  one  should  be  appointed  by  the  Corporation,  one  by 
the  party  whose  property  should  be  expropriated,  and  the  third  by  a 
Judge  of  the  Superior  Court. 

Such  being  the  State  of  the  law,  the  Corporation  on  the  14th  March 
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Moriifon  ■'^^'^J  gave  notice  of  their  intention  to  take  an  estate  of  which  the  appel- 
*  of  ^^^^^  ^®''®  *^®  owners,  called  "  The  Mount  Tranquil  Estate."  The  estate 
Montreal,  contained  3,543,104  superficial  feet,  equal  to  about  96  arpents  and  28-100 
and  Commissioners  were  appointed  to  fix  the  price  or  compensation  to 
be  paid  for  the  same.  The  Commissioners  were  Alexander  McGribbon 
Esq.,  on  behalf  of  the  Corporation ;  John  McLennan,  Esq.,  appointed 
by  the  appellants,  and  Robert  W.  Shepherd,  Esq.,  appointed  by  a  Judge 
of  the  SuperiorCourt. 

There  may  be  a  slight  difference  between  a  superficial  foot  in  Canada 
and  a  superficial  foot  in  England ;  but  it  will  be  sufficiently  accurate 
for  the  purpose  of  this  case  to  consider  a  superficial  foot  in  Canada  as 
equal  to  a  superficial  foot  in  England,  and  to  treat  the  total  quantity  of 
land  to  be  expropriated  as  amounting  to  about  81  English  acres  and  a 
fraction. 

On  the  26th  June,  1873,  the  (Commissioners  made  a  unanimous 
report  by  which  they  fixed  $219,000  as  the  amount  to  be  paid  as  com- 
pensation. On  the  5th  July,  1873,  the  report  was  homologated,  and  con- 
firmed by  hon.  Mr.  Justice  Torrance,  one  of  the  Judges  of  the  Superior 
Court,  after  due  proof  adduced  of  the  observance  of  all  the  formalities 
and  proceedings  required  by  the  27  and  28  Vict.,  cap.  60,  and  the  32 
Vict.,  cap.  70. 

On  the  18th  July,  1873,  the  plaintifts  commenced  an  action  against 
the  respondents  of  the  Superior  Court  for  Lower  Canada,  alleging  in 
their  declaration  that,  in  awarding  the  sum  of  $210,000,  the  Commission- 
ers had  fallen  into  error  upon  the  amount  of  indemnity,  and  that  they 
ought  to  have  awarded  the  sum  of  $539,920, 'which  was  the  true  value 
of  the  property  for  purposes  of  expropriation. 

The  defendants,  by  their  plea,  denied  that  there  was  any  error  so 
far  as  the  plaintiffs  were  concerned  or  interested,  and  alleged  that  the 
sum  of  $210,000  was,  and  is,  in  excess  of  the  real  value  of  the  property. 

The  case  was  tried  in  the  Superior  Court  by  the  Hon.  Mr.  Justice 
Johnson,  who  awarded  to  the  plaintiffs  the  sum  of  $245,000,  in  addition 
to  the  amount  of  of  $210,000  previously  paid  under  the  award  of  the 
Commissioners.  From  that  judgment  the  defendants,  the  present  res- 
pondents, appealed  to  the  Court  of  Queen's  Bench  for  the  Province  of 
Quebec,  and  the  plaintiffs,  the  present  appellants,  presented  a  cross  ap- 
peal, seeking  to  augment  the  sum  awarded  to  them  by  the  Superior 
Court  by  the  sum  of  $429,000,  making  the  amount  $100,000  in  excess  of 
the  amount  claimed  by  them  in  their  action. 

The  appeal  and  cross  appeal  were  heard  together,  and  on  the  22nd 
June,  the  Court  of  Queen's  Bench  reversed  the  judgment  of  the  Supe- 
rior Court  and  dismissed  the  action  of  the  plaintiffs.  The  Hon.  Mr. 
Justice  Monk  and  the  Hon.  Mr  Justice  Eamsay,  two  of  the  Judges  of 
the  Court  of  Queen's  Bench,  dissented  from  the  judgment  of  the  ma» 
jority  of  the  Judges  of  that  Court. 


PRIVY   COUNCIL  lOST 

It  was  contended  on  behalf  of  the  respondents  that,  in  order  to  Morrison 
maintain  an  action  upon  the  ground  of  error  on  the  part  of  the  Conwnis-  & 
sioners  in  respect  of  the  amount  of  the  indemnity,  it  must  be  shown  Montreal, 
that  the  award  of  the  Commissioners  was  erroneous  with  reference  to 
the  evidence  which  was  adduced  before  them.  It  has,  however,  been 
held  in  the  Court  of  Appeal  in  Canada,  in  the  case  of  Montreal  v.  Bagg, 
19  Lower  Canada  Jurist,  136,  and  also  in  the  present  case,  one  learned 
Judge  only  dissenting,  that  whenever  it  can  be  shown  that  the  Commis- 
sioners have  arrived  at  a  wrong  conclusion  with  respect  to  the  value  of 
the  property  or  the  amount  of  compensation,  the  party  expropriated  is 
entitled  to  maintain  an  action  to  obtain  an  augmentation  of  the  indem  - 
nity.  Their  Lordships  are  clearly  of  opinion  that  that  is  the  proper 
construction  of  the  Statute.  The  construction  contended  for  is  wholly 
inconsistent  with  the  27  and  28  Vict.,  cap.  60,  sec.  13,  cl.  7,  by  which  it 
was  enacted  that  the  examination  of  the  witnesses  should  not  form  part 
of  the 'report  of  the  Commissioners,  and  also  with  the  7th  section  of 
the  35  Vict.,  cap.  32,  by  which  the  party  expropriated  is  authorized,  in 
the  case  of  error  on  the  part  of  the  Commissioners,  to  proceed  "  by- 
direct  action  in  the  ordinary  manner  "  to  obtain  an  augmentation  of  the 
indemnity,  which  necessarily  includes  the  right  to  adduce  evidence  in 
support  of  the  action. 

The  substantial  question  to  be  determined  in  this  appeal,  therefore, 
is  whether  the  evidence  adduced  in  the  action  was  sufficient  to  prove 
that  there  was  error  on  the  part  of  the  Commissionners  as  regards  the 
amount  of  the  indemnity  awarded  by  them.  In  determining  that  ques- 
tion, their  Lordships  are  of  opinion  that  the  prospective  capabilities  of 
the  land  ought  to  be  taken  mto  account,  and  that  for  the  purpose  of 
this  appeal,  it  may  be  assumed  that  some  enhancement  of  price  ought 
to  be  made  upon  the  ground  of  the  proprietors  being  obliged  to  part 
with  their  land  compulsorily. 

It  was  urged  that  at  the  time  when  the  Commissioners  made  their 
award  it  had  been  determined  by  the  Superior  Court  that,  in  valuing 
land  for  the  purpose  of  expropriation,  the  prospective  capabilities  were 
not  to  be  taken  into  consideration ;  and  that,  although  that  decision 
was  reversed  on  appeal  to  Her  Majesty  in  Council,  the  appeal  had  not 
been  decided  at  the  time  when  the  Commissioners  made  their  reports, 
and  that  it  must  be  assumed  that  the  Commissioners  did  not  take  into 
consideration  the  prospective  capabilities. 

The  Commissioners  in  their  report  are  silent  as  to  their  reasons  ; 
but  their  Lordship  having  regard  to  the  evidence  adduced  before  the 
Commissioners  and  to  the  amount  awarded  by  them,  viz.,  $210,000,  can- 
not suppose  that  the  Commissioners  excluded  from  their  consideration 
the  prospective  capabilities,  or  the  fact  that  the  expropriation  was  com- 
pulsory. Calculating  the  dollar  at  4s,  the  sum  awarded  was  equal  to 
£42,000,  which  for  82  acres  was  at  the  rate  of  nearly  £520  an  acre  for  the 
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Morrison  ^^^^>  which  at  the  time  of  the  expropriation  was  producing  but  little, 

*  if  any,  profit. 
Montreal.  The  $245,000  awarded  by  the  learned  Judge  in  addition  to  the 
$210,000  awarded  by  the  Commissioners  make  a  total  of  $455,005,  which 
at  4s*  a  dollar  is  equal  to  £91,000,  or  upwards  of  £1,120  an  acre  for  each 
of  the  81  acres,  of  which  some  of  the  witnesses  stated  that  not  more 
than  one-half  was  fit  for  building  purposes. 

The  learned  Judge  held  very  properly  that  the  only  question  before 
him  was  one  of  fact,  which  must  be  determined  by  the  evidence  given 
in  his  presence. 

The  real  issue,  at  it  appears  to  their  Lordships,  is  was  there  error  on 
the  part  of  the  Commissioners  in  awarding  only  the  sum  of  $210,000, 
and,  if  so,  to  what  extent  were  the  plaintiifs  entitled  to  an  augmentation 
of  it? 

The  report  of  the  Commissioners,  which  under  the  former  law  would 
have  been  final,  must,  notwithstanding  the  alteration  of  the  law,  be  con- 
sidered correct  until  it  is  proved  to  be  erroneous.  The  onus  of  proving 
error  on  the  part  of  the  Commissioners  lay  upon  the  plaintiffs.  The 
judgment  of  the  Commissioners,  as  expressed  in  their  report,  was  enti- 
tled to  great  weight.  It  is  not  in  this  case  merely  the  judgment  of  a 
majority.  The  report  was  unanimous,  and  was  one  in  which  the  Com- 
missioner appointed  by  the  appellants  themselves  concurred.  Their 
Lordships  are  of  opinion  that  it  should  not  be  lightly  overturned,  and 
that  the  learned  Judge  did  not  give  suflScient  weight  to  it.  He  treated 
the  question  before  him  as  he  would  have  done  if  he  had  had  to  assess 
the  amount  of  compensation  in  the  first  instance.  He  said  he  must 
determine  it  according  to  the  evidence  which  he  had  heard,  and  by 
which  he  considered  himself  to  be  bound  as  absolutely  as  he  would  be 
by  evidence  proving  the  items  of  a  tradesman's  bill. 

Treating  the  subject  in  that  manner,  the  -opinion  of  the  Commis- 
sioners had  no  more  weight  attached  to  it  than  if  they  had  made  no  re- 
port at  all.  In  another  part  of  his  judgment  the  learned  Judge  remark- 
ed:— "  I  have  to  judge  according  to  the  evidence.  As  I  view  the  case, 
the  law  no  more  makes  me  judge  of  the  value  of  real  estate,  apart  from 
the  sworn  evidence  before  me,  than  it  makes  me  judge  of  the  value  of 
pork,  or  flour,  or  any  other  thing  of  which  the  value  is  in  question  before 
me.  In  the  one  case,  as  in  the  other,  I  can  only  know  what  is  proved. 
If  this  evidence  is  untrue,  it  was  the  business  of  the  defendants  to  con- 
tradict it,  which  they  have  not  done.  If  it  is  true,  I  have  done  no 
injustice  in  acting  upon  it.'' 

The  learned  Judge  seems  to  have  taken  too  narrow  a  view  of  his 
functions.  It  was  his  duty  to  make  use  of  his  own  judgment  and  expe- 
rience in  deciding  whether  the  opinions  of  the  witnesses  were  sufficient 
to  outweigh  the  judgment  of  the  Commissioners.  In  their  Lordship's 
opinion  the  learned  Judge  attached  too  much  importance  to  the  opinions 
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ofwitnesses,  which  were  chiefly  of  a  speculative  character;  and  they  Morrison 
have  to  observe  that  the  amount  awarded  by  him  exceeded  the  valua-  '  *  J 
tion  of  some  of  the  claimant's  own  witnesses.  Montreal 

Their  Lordships,  therefore,  concur  with  the  majority  of  the  judges 
of  the  Court  of  Queen's  Bench  in  the  opinion  that  the  judgment  of  the 
learned  Judge  of  the  Superior  Court  cannot  be  sustained.  This  being  so, 
they  are  driven  to  the  alternative  of  either  affirming  the  judgments  of  the 
Court  of  Queen's  Bench  or  of  themselves  fixing  the  amount  of  indem- 
nity which  ought  to  be  paid.  Notwithstanding  the  obvious  inconve- 
nience of  the  latter  course,  they  would  consider  it  their  dutv  to  adopt  it 
if  they  saw  clear  proof  that  there  had  been  a  miscarriage  of  justice.  But 
having  listened  with  great  attention  to  the  arguments  of  the  learned 
counsel  for  both  parties,  and  having  weighed  with  great  care  all  the  evi- 
dence in  the  cause,  they  have  come  to  the  conclusion  that  they  would 
not  be  justified  in  declaring  against  the  opinion  of  the  majority  of  the 
judges  of  the  Court  of  Queen's  Bench  that  there  was  error  on  the  part 
of  the  Commissioners  with  regard  to  the  amount  of  indemnity  determ- 
ined by  them. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to  affirm 
the  judgment  of  the  Court  of  Queen's  Bench  and  to  dismiss  this  appeal. 
The  appellants  must  pay  the  costs  of  the  appeal. 


PRIVY  COUNCIL. 

London,  July  18,  1885. 

Coram  Loed  Watson,  Lord  Monkswbll,  Lord   IIubhodse,  Sir  Barnes 

Peacock,  Sir  Richard  Couch.  Prevost 

PHEVOST  V.  LA  COMPAGNIE  DE  FIVE-LILLE.  Flvejiue 

Per  Curiam.  The  respondents.  La  Compagnie  de  Five-Lille,  on  the 
25th  May  1882,  recovered  judgment  in  the  Superior  Court  of  Lower 
Canada  against  the  Union  Sucriere  FrancoCanadienne,  for  $33,293.00, 
with  interest ;  and  on  the  lOth  June  1882,  a  writ  o^  fieri  facias  was  duly 
issued  to  the  sheriff  of  the  district  of  Eichelieu,  directing  him  to  levy 
that  sum  upon  the  property,  real  and  personal,  of  the  judgment  debtors. 
The  sheriif,  in  execution  of  the  writ,  seized  certain  buildings,  with  the 
fixed  machinery  therein,  belonging  to  the  judgment  debtors,  which  had 
been  erected  and  used  by  them  for  the  manufacture  of  beet-root  sugar, 
situated  in  the  parish  of  Berthier  and  district  of  Richelieu,  and  advertised 
the  same  for  sale,  as  an  immeuhle,  upon  the  28th  August  1882. 
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Prevost  '^^  ^^^  morning  of  the  day  of  sale,  John  Lewis,  an  officer  of  the 

„.  *,  customs  at  Montreal,  intimated  to  the  sheriff,  by  letter,  that  the  fixed 
Five-Lille  machinery  of  the  sugar  factory  was  held  by  the  Crown,  under  bond,  for 
unpaid  import  duties,  and  could  not  be  sold,  unless  subject  to  the  con- 
dition that  time  duties  were  to  be  paid  before  any  part  of  the  mach- 
inery was  removed  from  the  premises.  The  claim  thus  asserted  on 
behalf  of  the  Crown  became  known  to  the  appellant,  Arthur  Prevost, 
as  well  as  to  many  other  persons,  who  attended,  on  the  28th  August 
1882,  for  the  purpose  of  bidding  at  the  sale.  Accordingly,  the  appellant 
Prevost,  before  the  bidding  commenced,  ashed  the  sheriff  whether  the 
property  was  to  be  sold  free  of  all  charges,  to  which  the  sheriff  ans- 
wered, "  Yes."  The  bidding  then  went  on  ;  and  eventually  the  property 
was  knocked  down,  and  adjudicated  to  the  appellant,  at  the  price  of 
$76,000.  That  the  sale  was  conducted,  and  the  purchase  made  by  the 
appellant,  on  the  distinct  footing  that  the  property  was  sold  free  of  all 
charges,  is  made  perfectly  clear  by  the  return  of  the  sheriff,  in  which 
he  expressly  states  that  he  disregarded  the  intimation  given  to  him  by 
Lewis,  being  of  opinion  that  he  had  no  authority  to  give  effect  to  the 
condition  which  the  Crown  sought  to  impose. 

On  the  29th  August  1882,  the  day  after  the  sale,  the  custom's  au- 
thorities acting  in  virtue  of  a  formal  bref  d' assistance,  seized  the  whole 
machinery  in  the  sugar  factory,  and  placed  it  under  the  charge  of  one 
of  their  officers.  Thenceforth,  the  machinery  remained  in  the  custody 
and  possession  of  the  Crown  authorities,  who  refused  to  give  delivery, 
or  to  allow  delivery  to  be  made  to  any  one,  until  the  whole  import  duties 
chargeable  in  respect  of  the  machinery  were  paid,  although  they  ex- 
pressed their  willingness  to  give  access  to  the  machinery  for  the  popeurs 
of  cleaning  and  preserving  it.  They  alleged  that  the  factory  had  been 
duly  constituted  a  custom  or  bonded  warehouse,  for  the  safe-keeping  of 
the  machinery,  by  an  Act  of  the  Governor  in  Council,  in  terms  of  the 
Dominion  Customs  Act,  40  Vict.,  cap.  10  ;  that  the  sale,  so  far  as 
regarded  the  machinery,  was  void,  inasmuch  as  it  was  in  the  possession 
of  the  Crown,  and  not  of  the  judgment  debtors  ;  and,  at  all  events,  that 
so  long  as  it  remained  in  the  factory  which  had  been  constituted  a  ware- 
house within  the  meaning  of  the  Customs  Act,  no  sale  by  the  sheriff 
could  defeat  the  right  of  the  Crown  to  retain  the  custody  of  the  mach- 
inery until  the  import  duties  were  paid. 

In  terms  of  Article  687  of  the  Procedure  Code,  the  purchaser  at  a 
sale  by  the  sheriff  in  execution  is  bound  to  pay  the  price  within  three 
days.  On  the  lapse  of  that  time,  the  sheriff,  before  making  his  return, 
■  addressed  a  letter  to  the  appellant,  requiring  him  to  make  payment  of 
the  price  ;  and  received  a  reply,  through  a  solicitor,  to  the  effect  that 
the  appellant  was  not  prepared  to  pay,  because  the  sheriff  was  unable 
to  make  delivery  to  him  of  the  property  which  he  had  purchased. 

On  the  3rd  October,  1882,  the  appellant  presented  a  petition  to  the 
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Superior  Court,  craving  that  the  sheriffs  d£cret  of  the  28th  August,  ad-  pj-evost 
judging  the  property  to  him,  should  he  annulled,  and  the  sale  declared  * 
to  be  void  ;  or,  othervrise,  that  he  should  be  relieved  of  his  obligation  Five-IiUle 
to  pay  the  purchase  money.  The  respondent  Company,  as  judgment 
creditor,  opposed  the  application  ;  and,  on  the  4th  October,  1882,  they 
presented  a  petition  iorfoUe  enchire  to  the  Superior  Court,  demanding 
the  issue  of  a  bref  de  venditioni  exponas,  under  which  the  property 
should  be  resold  at  the  risk  of  the  appellant.  In  support  of  his  applic- 
ation to  annul  the  sale,  the  appellant  alleged  that  he  had  bought  the 
property  free  of  all  claims  ;  that  the  action  taken  by  the  custom's  au- 
thorities had  made  it  impossible  for  the  sheriff  to  give  delivery  to  him 
in  terms  of  the  contract  of  sale  ;  and  that  he  could  not  obtain  posses' 
sion  of  the  machinery  without  paying  the  duties  claimed  by  the  Crown, 
which  he  was  under  no  obligation  to  do.  On  the  other  hand,  the  res- 
pondent Company  alleged  that  the  Crown  had,  in  point  of  fact,  no  right 
to  obtain  the  machinery  in  order  to  enforce  payment  of  the  customs 
duties.  They  hIso  denied  that  the  appellant  had  demanded  from  the 
sheriff  delivery  of  the  property  which  he  had  purchased,  and  several 
that  the  appellant  had  never  been  willing  or  ready  to  pay  the  price, 
that  nothing  had  occurred  which  made  it  impossible  for  the  sheriff  to 
give  delivery,  and  that  he  had,  all  along,  been  ready  and  willing  to 
do  so. 

Mr.  Justice  Torrance,  on  the  20th  December,  1882,  disposed  of  both 
petitions.  He  held  that  the  sheriff's  sale  on  the  28th  August  had  purged 
all  privileges  and  hypotheques  upon  the  property,  and  that  the  claim 
of  the  Government  for  customs  duties  could  not  interfere  with  its  de- 
livery. Being  thus  of  opinion  that  no  cause  had  been  shown  why  the 
appellant  Prevost  "  should  not  have  possession  on  paying  the  price  of 
"  adjudication,"  the  learned  Judge  dismissed  his  application,  with  costs? 
and  gave  the  respondents  decree  in  terms  of  the  prayer  of  their  pe- 
tition. 

Against  that  judgment  Mons.  Prevost  appealed  to  the  Court  of 
Queen's  Bench  for  Lower  Canada.  Before  the  cause  was  heard,  the 
Attorney  General  intervened  in  the  interest  of  the  Crown,  and  prayed 
the  Court  to  declare  that  the  machinery  at  the  time  of  its  seizure  by  the 
sheriff  was  in  the  possession  of  the  customs  authorities,  and  not  of  the 
judgment  debtors,  and  to  adjudge  and  declare  that  its  seizure  by  the 
Crown  under  the  href  d' assistance  was  valid,  and  that  the  machinery 
was  in  the  lawful  possession  of  the  Crown  for  the  purpose  of  holding 
the  same  until  the  duties  exigible  thereon  were  paid. 

After  hearing  the  original  parties  to  these  petitions,  and  also  the 
intervenor,  tor  their  several  interests,  the  Court  of  Queen's  Bench  gave 
judgment  upon  the  23rd  January,  1883.  They  held  that  the  Crown  was 
a  preferable  creditor  for  the  amount  of  the  customs  duties  payable  in 
respect  of  the  machinery,  and,  although  they  were  of  opinion  that  there 
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was  no  error  in  the  judgment  of  Mr.  Justice  Torrance,  they  varied  his 
,&■  judgment  by  directing  that  the  resale  at  the  risk  of  the  appellant 
Five-Iiille  should  be  "  sujette  au  privilege  de  la  Couronne  sur  les  deniers  qui  re- 
"  presenteront  le  prix  des  dites  machines."  They  likewise  altered  the 
judgment  of  the  Superior  Court,  in  so  far  as  it  related  to  costs,  and  re- 
commended, or,  in  other  words,  ordered  that  the  whole  costs  incurred 
by  the  appellant  Prevost  and  by  the  respondent  Company  in  both 
Courts  should  be  paid  by  the  Crown,  and  should  form  a  preferable 
charge  upon  that  part  of  the  price  which  was  payable  to  the  Crown  in 
respect  of  customs  duties. 

The  reasons  for  the  judgment  of  the  Court  of  Queen's  Bench  were 
delivered  by  chief  Justice  Dorion,  and  are,  in  substance,  the  same  as 
the  considerations  expressed  in  the  judgment  of  Mr.  Justice  Torrance- 
The  learned  Judges  seem  to  have  been  unanimously  of  opinion  that  the 
sheriff's  sale  had  the  effect  of  purging  the  machinery  of  all  charges,  in- 
cluding the  rights  of  the  Crown,  and  that,  as  soon  as  the  adjudication 
to  the  a(ipellant  Prevost  was  completed,  on  the  28th  August  1882,  the 
Crown  could  only  prefer  a  claim  to  be  ranked  in  the  distribution  of 
the  price.  Accordingly,  they  came  to  the  conclusion  which  is  thus 
stated  by  the  learned  Chief  Justice  : — "  La  vente,  en  ce  qui  regarde 
''  I'appellant,  est  done  valable,  et  aussitot  qu'il  aura  paye  son  prix  d'ad- 
'' judication  il  pourra  se  faire  raettre  en  possession  des  proprietes  adju- 
''  gees  .  et  en  refusant  de  payer  son  prix,  il  s'expose  a  ce  que  la  por- 
"  priete  soit  vendue  a  sa  foUe  enchere,  en  vertu  de  I'Art.  600,  C.  P.  C." 
The  reason  assigned  for  their  somewhat  remarkable  order  as  to  costs 
was,  that  the  Crown  had  occasioned  the  litigation  by  not  intervening  at 
an  earlier  stage  of  the  proceedings. 

Their  Lordships  are  of  opinioa  that  neither  the  judgment  of  the 
Queen's  Bench,  nor  that  of  the  Superior  Court,  which  was  thereby 
affirmed,  with  variations,  can  be  sustained.  Both  judgments  are  based 
upon  the  ground  that,  because  the  seizure  by  the  Crown  upon  the  29th 
of  August,  and  the  subsequent  detention  of  the  machinery  until  pay- 
ment should  be  made  of  the  customs  duties,  were,  in  the  opinion  of 
the  learned  Judges,  contrary  to  law,  therefore  it  was  in  the  power  of  the 
appellant  Prevost,  upon  payment  of  the  prix  d! adjudication,  to  put  him 
self  in  possession  of  the  property  sold  to  him.  That  is  a  very  startling 
proposition.  The  Crown  made  the  seizure  of  the  machinery,  and  kept 
possession  of  it,  in  virtue  of  a  warrant  en  facie  regular  ;  and  in  this 
appeal,  as  well  as  before  the  Court  of  Queen's  Bench,  the  Attorney  Ge- 
neral for  the  Dominion  has  appeared  and  pleaded  that  the  Crown  acted 
within  its  legal  right  in  seizing  and  detaining  the  machinery  until  cus- 
toms duties  to  an  amount  exceeding  $20,000  were  paid.  The  claim  of 
the  Crown  might  or  might  not  be  well  founded,  but  nothing  in  the  pre- 
sent case  is  more  clearly  apparent  than  the  fact  that  the  claim  was  de" 
liberately  preferred,  and  has  been  seriously  insisted  in,  and  that  the  ap- 
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pellant  Prevost  if  he  had  in  September  1882  paid  the  price  of  $76,000  to 
the  sheriff,  could   not  have  ob  tained  possession  of  the  property  which    Prevost 
he  had  purchased,  except  by  paying  some  $20,000  more  which  he  was     cif  do 
not  bound  to  do,  or  by  entering  into  a  doubtful  and,  it  might  be,  pro-  F''^e-Li"e 
tracted  litigation  with  the  Crown.  The  practical  result  of  the  judgments 
in  the  Courts  below  is  to  relieve  the  seller  of  any  obligation  to  give  de- 
livery of  the  subjects  sold,  and  to  impose  upon  the  purchaser  an  obliga- 
tion to  pay  the  price,  and  thereafter  to  attain  possession,  in  the  bert  way 
he  can,  it  may  be,  after  expensive  litigation,  and  years  after  he  has 
parted  with  the  purchase  money.     It  appears  to  their  Lordships  that 
such  a  result  is  inconsistent  with  the  essential  principles  of  the  contract 
of  sale,  and  is  not  justified  by  any  peculiarity -of  the  Canadian  law. 

Art.  1491,  C.  C,  declares  that,  whilst  the  rules  concerning  the  for- 
malities and  proceedings  in  judicial  sales  are  to  be  found  in  the  Civil 
Procedure  code,  such  sales  "  are  subject  to  the  rules  generally  applicable 
"  to  the  contract  of  sale,  when  these  are  not  inconsistent  with  special 
"  laws  or  any  article  of  this  Code."     By  Art.  1491,  C.  C,  the  principal 
obligations  of  the  seller,  arising  out  of  the  contract  of  sale,  are  defined 
to  be,  '•  I,  the  delivery,  and,  2,  the  warranty  of  the  thing  sold."    By  Art 
1492  of  the  same  Code,  delivery  is  declared  to  be  "  the  transfer  of  a^ 
"  thing  sold  into  the  power  and  possession  of  the  buyer  ;  "  whilst  th" 
following  Article  (1493)  is  to  the  effect  that  the  obligation  of  the  selle" 
to  give  delivery  is  satisfied  "  when  he  puts  the  buyer  in  actual  posses 
"  sion  of  the  thing,  or  consents  to  such  possession   being  taken  by  him 
"  and  all  hindrances  thereto  are  removed." 

These  articles  of  the  Civil  Code  merely  lay  down  certain  well  known 
rules  as  to  delivery,  incidental  to  the  contract  of  sale,  which  are  common 
to  most,  if  not  to  all  systems  of  jurisprudence,  and  these  rules  are  no* 
in  the  least  inconsistent  with  any  of  the  formalities  and  proceeding® 
prescribed  by  the  Code  of  Civil  Procedure  in  the  case  of  judicial  salesi 
Upon  the  completion  of  the  contract,  there  immediately  arise  mutua 
rights  and  obligations  on  the  part  of  the  seller  and  the  purchase^ 
When  the  subject  of  the  sale  is  an  immeuble,  the  obligation  of  the  seller 
is  to  give  the  purca<  er  peaceable  possession,  and  also  a  clear  title,  to 
enable  him  to  defend  his  possession,  and  it  is  the  right  of  the  seller, 
upon  fulfilment  of  that  obligation,  to  demand  and  receive  payment  of 
the  price.  On  the  other  hand,  the  obligation  of  the  purchaser  is  to  pay 
the  price  upon  delivery  of  possession  and  of  a  title  sufficient  to  protect 
him  from  eviction.  Neither  of  the  parties  can  exact  performance  from 
the  other,  except  upon  the  condition  of  fulfilling  his  own  part  of  the 
contract 

It  was  urged  on  behalf  of  the  respondent  Company  that  the  sale 
to  the  appellant  was  perfected  by  the  adjudication  of  the  sheriflf  upon 
the  28th  August  1882,  and  that  such  adjudication  had  the  legal  effect 
of  transferring  the  property  to  the  appellant,  and  of  giving  him,  at  the 
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PrevoBt  ^^°^^  time,  an  unencumbered  title.  Now,  it  is  not  matter  of  dispute 
&  that  the  sugar  factory  buildings  and  the  machinery  were  sold  together 
Five-Lille  as  an  immeuble,  and,  that  being  the  case,  the  argument  of  the  respondent 
Company  does  not  appear  to  be  consistent  with  Article  706  of  the  Pro- 
cedure Code,  which  declares  that  "  no  adjudication  is  perfect  until  the 
"  price  is  paid,  and  then  it  conveys  ownership  from  the  time  of  its 
"  date."  But,  assuming  that  the  adjudication  did  pass  the  property  of 
the  thing  sold  to  the  purchaser,  that  would  not,  in  the  opinion  of  their 
Lordships,  relieve  the  seller  from  the  performance  of  the  legal  obliga- 
tions incumbent  upon  him,  arising  out  of  the  completed  contract  of  sale. 
The  respondent's  argument  upon  this  part  of  the  case  confounded  two 
matters  which  are  essentially  distinct,  the  perfection  of  the  contract  and 
its  due  performance.  If  the  appellant  had  bought  a  mere  title  there 
would  have  been  room  for  the  respondent's  contention,  but  the  thing 
exposed  to  sale  by  the  sheriff  and  purchased  by  the  appellant  was  a 
sugar  factory,  and  the  obligation  of  the  seller,  under  the  completed 
contract  of  sale  and  purchase,  was  to  give  him  actual  possession  of  the 
factory. 

It  was  also  suggested,  in  the  argument  for  the  respondents,  that,  in 
the  case  of  a  judicial  sale,  it  lay  with  the  purchaser  to  take  judicial  pro- 
ceedings, if  these  became  necessary,  for  attaining  possession  of  the  pro- 
perty sold  to  him.  The  suggestion  was  based  on  the  terms  of  Article 
712  of  the  Procedure  Code,  which  provides  that  a  purchaser,  who  cannot 
obtain  delivery  of  the  property  sold  from  the  judgment  debtor,  must  de- 
mand it  of  the  sheriff,  and  upon  the  sheriffs  return  or  certificate  of  the 
refusal  to  deliver,  may  apply  to  the  Court  for  an  order  commanding  the 
sheriff  to  dispossess  the  debtor,  and  to  put  the  purchaser  in  possession. 
The  remedy  thus  provided  is  a  summary  method  of  ejecting  the  judg- 
ment debtor,  whose  right  and  interest  in  the  property  has  already  been 
extinguished  by  a  series  of  regular  judicial  proceedings.  It  has  no  anal- 
ogy to  the  case  of  a  preferable  claim,  such  as  i«  here  asserted  by  the 
Crown,  coupled  with  actual  possession  by  the  claimant,  under  a  formal 
legal  warrant. 

A  claim  of  that  kind,  even  assuming  that  it  may  ultimately  prove  to 
be  invalid,  can  only  be  determined,  and  possession  recovered,  by  means 
of  a  new  litigation  which  may  last  for  years.  It  would  be  contrary  to 
well  recognized  principles  of  law  and  equity  to  hold,  and  there  is  no  au- 
thority to  be  found,  either  in  the  Civil  or  Procedure  Code,  for  holding 
that  such  a  hindrance  to  the  purchaser's  obtaining  possession  must,  in 
the  case  of  an  ordinary  contract  of  sale,  and  in  the  absence  of  special 
circumstances,  be  removed  by  him,  at  his  own  expense,  and  not  by  the 
seller. 

Their  Lordships  do  not  consider  it  necessary,  for  the  purposes  of 
this  case,  to  decide  any  of  the  questions  which  have  been  argued  before 
them,  in  regard  to  the  right  of  the  Crown,  either  at  common  law,  or  un- 
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der  the  provisions  of  the  Dominion  Act,  40  Vict.,  c.  10,  to  seize  and  retain    „         . 
possession  of  the  machinery  in  question.     It  appears  to  their  Lordships        & 
to  be  quite  sufficient  for  the  decision  of  the  case  between  the  original  Five-Lille 
parties  to  it,  that  no  offer  has  been  made  to  implement  the  sale  of  the 
28th  August,  1882,  by  delivering  possession  to  the  purchaser  ;  and  that, 
in  point  of  fact,  neither  the  sheriff  nor  the  respondents  have  ever  been 
in  a  position  enabling  them  to  give  delivery  to  the  appellant,  in  terms 
of  articles  1491,  1492,  and  1493  of  the  Civil  Code. 

Accordingly  their  Lordships  will  humbly  advise  Her  Majesty  to 
reverse  the  judgment  of  the  Superior  Court,  dated  the  29th  December 
1882,  and  also  the  judgment  of  the  Court  of  Queen's  Bench  dated  the 
23rd  January,  1883,  and  to  grant  the  prayer  of  the  appellant's  petition 
to  have  it  declared  that  he  is  freed  from  his  obligation  to  pay  the  pur.- 
chase  money,  and  to  dismiss  the  petition  of  the  respondents  for  folle 
enchire,  with  costs  to  be  paid  by  the  respondents  to  the  appellant  of  all 
the  proceedings  in  both  Courts,  the  respondents  must  also  pay  to  the 
appellant  his  costs  of  this  appeal.  There  will  be  no  order  as  to  the  costs  ■ 
of  the  Crown. 

McLeod  Fullarton,  counsel  for  Prevost  in  England. 

Lacosie,  Globenshy,  Bisaillon  &  Brosseau,  attorneys  for  Prevost. 

Sir  Farrar  Eerschell,  Q.  C,  and  Mr.  Jeune,  in  England,  and 

L.  R.  Church,  Q.  C,  in  Canada  lor  Attorney  General. 

Lamly  Smith,  Q.  C,  and  Percy  Gye,  counsel  in  England,  and 

J.  L.  Archambault,  counsel  in  Canada  for  la  Compagnie  de  Fives- 
Lille. 


PRIVY  COUNCIL. 
London,  July  12,  1884.  The  Queen 

THE  QUEEK  v.  DOUTRE.  Doutre 

Pee  Cukiam.  On  the  1st  of  October,  1875,  the  Government  of  Cana- 
da addressed  and  sent  to  the  respondent,  Mr.  Joseph  Dqutre,  a  letter, 
signed  by  Mr-  Bernard,  the  Deputy  Minister  of  Justice,  in  the  following 
terms  : — 

"  Sir,— The  Minister  of  Justice  desires  me  to  state  that,  the  Govern- 
ment being  desirous  to  retain  counsel  to  act  for  them  upon  the  proceed- 
ings in  connection  with  the  Fishery  Commission  to  sit  at  Halifax  under 
the  Treaty  of  Washington,  he  will  be  glad  to  avail  himself  of  your  ser. 
vices  as  one  of  such  counsel,  in  conjunction  with  Messrs.  Samuel  B. 
Thompson,  Q.  C  ,  of  St  John,  New  Brunswick,  and  Robert  L.  Weatherbee, 
barrister,  of  Halifax.    The  Minister  will  be  glad  to  know  whether  you 
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The  Queen  ^''®  willing  to  act  in  that  capacity,  and  in  that  case  to  place  you  in  coin- 
's        munication  with  the   Department  of  Marine  and  Fisheries  upon  the 
subject." 

Upon  receipt  of  this  letter  the  respondent  wrote  in  reply  that  he 
would  act  as  requested.  The  respondent  is  a  member  of  the  Montreal 
section  of  a  body  of  legal  practitioners  incorporated  by  cap.  72  of  the 
Consolidated  Statutes  of  Lower  Canada,  under  the  title  of  "  the  Bar  of 
Lower  Canada."  By  the  terms  of  the  statute  each  member  of  the  Bar 
is  admitted  to  practise  as  "  advocate,  barrister,  attorney,  solicitor,  and 
proctor  at  law,"  and  no  person  except  a  member  of  the  Bar  duly 
admitted  is  entitled  to  conduct  business  in  any  of  these  capacities  be. 
fore  the  Courts  of  Lower  Canada.  Every  member  of  the  Bar  must  be 
registered  in  the  district  where  he  intends  to  practise,  and  he  becomes 
answerable  for  his  conduct  to  the  council  of  that  district,  being  liable, 
in  case  of  his  offending  against  professional  rule  or  etiquette,  to  censure 
or  to  suspension  from  office  for  any  period  not  exceeding  a  twelve 
month.  It  is  not  matter  of  dispute  that,  according  to  the  law  of  Quebec, 
a  member  of  the  Bar  is  entitled,  in  the  absence  of  special  stipulation,  to 
sue  for  and  recover  a  quantum  meruit  in  respect  of  professional  services 
rendered  by  him,  and  that  he  may  lawfully  contract  for  any  rate  of 
remuneration  which  is  not  contra  bonos  mores,  or  in  violation  of  the 
rules  of  the  Bar.  But  it  is  asserted  for  the  appellant  that  by  the  law  of 
Ontario,  the  Province  in  which  Ottawa,  the  seat  of  Government,  is 
situated,  a  counsel  cannot  sue  for  his  fees,  and  that  he  is  under  the 
same  disability  according  to  the  law  of  Nova  Scotia,  where,  according  to 
Article  23  of  the  treaty,  the  Commission  was  to  meet.  In  support  of 
that  contention,  counsel  for  the  appellant  referred  to  the  opinion  of 
Chief  Justice  Harrison  in  WDougall  v.  Campbell  (41  U.  C.  Q.  B.,  332) 
as  correctly  expressing  the  law  of  Ontario,  but  they  mainly  relied  upon 
the  proposition  that  in  those  provinces  of  the  Dominion  where  the 
common  law  of  England  prevails,  members  of  the  Canadian  Bar  can 
neither  have  action  for  their  fees  nor  make  a  valid  agreement  as  to  their 
remuneration,  unless  that  right  has  been  conferred  upon  them  by 
statute. 

In  these  circumstances  it  was  maintained  that  the  right  of  the 
respondent  to  sue  for  his  fees  must  depend  either  upon  the  law  of 
Ottawa,  the  locus  contractus,  or  upon  the  law  of  Nova  Scolhia,  the  locus 
solutionis,  and  that  in  neither  case  was  any  suit  competent  to  him. 
Were  it  necessary  to  decide  all  the  points  thus  taken  by  the  appellant, 
questions  of  much  nicety  would  arise.  It  is  by  no  means  clear  either  that 
Ottawa  was  the  locus  contractus,  or  that  Nova  Scotia  was,  in  the  strict 
sense,  the  locus  solutionis.  1 1  is  at  least  a  plausible  view  of  the  case  that 
the  contract  was  completed  in  Quebec  at  the  moment  of  time  when  the 
respondent  posted  his  letter  accepting  the  employment  offered  him  by 
the  Minister  of  Justice.     On  the  other  hand,  although  the  Commission 
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was  to  sit  at  Halifax,  it  is  perfectly  plain  that  the  work  expected  of  the  ^^^^  ^^^^j^ 
respondent  and  actually  performed  by  him  was  by  no  means  confined  * 
to  advocacy  of  the  Dominion  claims  during  the  sitting  of  the  Commission. 
His  employment  was  not  limited  to  what  would  in  this  country  be 
■considered  the  proper  duties  of  a  counsel,  but  embraced  the  work  of  an 
agent  or  solicitor.  In  point  of  fact,  he  is  employed  to  prepare  the  case 
of  the  Dominion  Government  as  well  as  to  plead  in  their  behalf  That 
such  was  the  understanding  of  both  parties  may  be  inferred  from  the 
known  professional  status  of  the  respondent,  as  well  as  from  the  fact  that, 
in  pursuance  of  the  so  called  retainer  of  the  1st  of  October,  1875,  the 
respondent  had  papers  sent  him,  and  was  engaged  at  Quebec  during 
eighteen  months,  with  occasional  visits  to  Ottawa,  in  collecting  and 
putting  in  shape  materials  for  framing  and  supporting  the  claim  which 
was  to  be  urged  before  the  commission.  Then,  as  regards  the  other 
questions  of  law  raised  by  the  appellant,  there  is  much  difficulty.  Their 
lordships  are  willing  to  assume  that  the  law  of  England,  so  far  as  it 
concerns  the  right  of  the  bar  of  England  to  sue  or  make  agreement  for 
payment  of  their  fees,  was  rightly  applied  in  the  case  of  Kennedy  v. 
Brown  (13  C.B.N.S.,  677),  but  they  are  not  prepared  to  accept  all  the 
reasons  which  were  assigned  for  that  decision  in  the  judgment  of  Chief 
Justice  Erie.  It  appears  to  them  that  the  decision  may  be  supported 
by  usage  and  the  peculiar  constitutipn  of  the  English  Bar,  without 
attempting  to  rest  it  upon  general  considerations  of  public  policy.  Even 
if  these  considerations  were  admitted,  their  lordships  entertain  serious 
doubts  whether,  in  an  Enghsh  colony  where  the  common  law  of  England 
is  in  force,  they  could  have  any  application  to  the  case  of  a  lawyer  who 
is  not  a  mere  advocate  or  pleader,  and  who  combines  in  his  own  person 
the  various  functions  which  are  exercised  by  legal  practitioners  of  every 
class  in  England,  all  of  whom,  the  bar  alone  excepted,  can  recover  their 
fees  by  an  action  at  law.  But  it  is  unnecessary,  in  the  view  which  their 
lordships  take  of  this  case,  to  decide  any  of  these  questions  which  were 
raised  by  the  argument  for  the  appellant.  The  right  of  the  respondent 
to  sue  for  remuneration  does  not  appear  to  them  to  depend  either  upon 
the  law  of  the  place  where  the  employment  was  given,  or  upon  the  law 
of  the  locality  within  which  it  was  performed.  When  any  advocate  or 
other  skilled  practitioner  is  by  law  and  the  custom  of  his  profession 
entitled  to  claim  and  recover  payment  for  his  professional  work,  those 
who  engage  his  services  must,  in  the  absence  of  any  stipulation  to  the 
contrary,  expressed  or  implied,  be  held  to  have  employed  him  upon  the 
usual  terms  according  to  which  such  services  are  rendered.  That  is  the 
implied  condition  of  every  contract  of  employment  which  is  silent  as  to 
remuneration,  and  it  is  dependent  upon  the  status  and  rights  of  the 
person  employed,  and  not  upon  the  law  of  the  place  where  his  services 
are  to  be  given,  so  long  as  he  is  employed  in  hs  professional  capacity.  A 
member  of  the  bar  in  England,  in  accordance  with  the  law  of  that 
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The  aiieen  '^"""''I'y  ^^^  ^^^  rules  of  the  profession  to  which  he  belongs,  renders, 
*  and  professes  to  render,  services  of  a  purely  honorary  character.  If  in 
his  professional  capacity  as  an  English  barrister  he  accepted  a  retainer 
to  appear  and  plead  before  commissioners  or  arbitrators  in  a  foreign 
country,  by  whose  law  counsel  practising  in  the  regular  courts  were 
permitted  to  have  suits  for  their  fees,  that  would  not  give  him  a  right  of 
action  for  his  honorarium.  His  client  would  have  a  conclusive  defence 
to  such  an  action  on  the  ground  that  he  was  employed  as  a  member  of 
the  English  Bar,  and,  by  necessary  implication,  upon  the  same  terms  as 
to  remuneration  upon  which  members  of  that  bar  are  understood  to 
practice.  The  respondent  is  a  member  of  the  Quebec  section  of  the  bar 
of  Lower  Canada,  and  it  was  in  that  capacity  that  he  was  retained  by 
the  government  as  one  of  their  counsel  before  the  Fisheries  Commission. 
The  respondent  has  the  rank  of  Queen's  Counsel  conferred  upon  him 
by  patent,  but  that  circumstance  does  not  appear  to  their  lordships  to 
affect  the  present  case.  It  gave  him  a  certain  precedence  in  a  question 
with  other  members  of  the  bar,  but  it  made  no  change  upon  the  duties 
and  obligations  incumbent  on  him  as  a  practising  member  of  the  bar,  or 
upon  his  privileges  as  such,  including  the  right  to  sue  for  his  fees.  The 
retaining  letter  of  the  1  st  of  October,  1 875,  makes  no  mention  of  fees 
and  their  lordships  are  accordingly  of  opinion  that  it  must  be  held  to 
have  been  an  implied  condition  of  the  employment  thereby  offered  that 
the  respondent  was  to  be  remunerated  for  his  services  upon  the  same 
terms  on  which  these  services  were  rendered  to  clients  in  Quebec.  The 
respondent  was  engaged  and  undertook  to  go  to  Halifax  as  a  Quebec 
counsel,  subject  to  the  same  rule  of  his  bar  by  which  his  conduct  as  a 
lawyer  was  regulated  in  Quebec,  and  it  would  be  a  strange  result  if, 
retaining  his  status  and  performing  his  work  as  a  member  of  the  Quebec 
Bar,  he  was  nevertheless  to  be  stripped  of  the  privileges  attaching  to 
that  status  as  soon  as  he  entered  the  Province  of  Nova  Scotia.  A  few 
weeks  after  his  acceptance  of  the  letter  of  the  1st  of  October,  1875,  the 
respondent  received  a  retaining  fee  of  $1,000,  and  thereafter  the  subject 
of  counsel's  remuneration  does  not  appear  to  have  been  oonsideied  unti 
May,  1877,  when  it  was  discussed  at  Ottawa,  in. the  course  of  one  or  two 
personal  interviews  between  Sir  A.  Smith,  Minister  of  Marine  and 
Fisheries  in  the  government  of  Canada,  and  the  respondent. 

The  parties  are  widely  at  variance  in  regard  to  what  actually  passed 
on  the  occasion  of  these  interviews.  The  allegation  made  by  the  res- 
pondent in  his  petition  is : — That  on  the  eve  of  his  leaving  his  home  for 
Halifax  in  May,  1877,  your  petitioner  made  with  the  Department  of 
Marine  and  Fisheries  a  temporary  and  provisional  arrangement,  under 
which  your  petitioner  should  be  paid  $1,000  a  month  for  current 
expenses  while  in  Halifax,  leaving  the  final  settlement  of  fees  and 
expenses  to  be  arranged  after  the  closing  of  the  Commission."  On  the 
other  hand,  it  is  alleged  in  the  defence  filed  for  the  appellant  : "  That 
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the  arrangement  made  with  the  suppliant  referred  to  in  his  pe*J*'i<'n,j,^g„^ggjj,, 
under  which  he  was  to  be  paid  $]  ,000  a  month  while  in  Halifax,  was  not  & 
a  temporary  and  provisional  arrangement  as  alleged,  but  that  the  $1,000 
a  month,  was,  with  other  moneys  previously  paid  to  the  suppliant,  to  be 
accepted  by  him  in  full  for  his  services  and  expenses."  The  Commission 
met  at  Halifax  on  the  16th  of  June,  and  brought  its  labours  to  a  close 
on  the  23d  of  November,  1877,  having  sat,  with  occasional  adjournments, 
for  a  period  of  five  months  and  seven  days.  In  addition  to  the  retain- 
ing fee  already  mentioned,  the  respondent  received  a  "  refresher  ''  of 
$1,000,  and  also  six  monthly  payments  of  |1,000  each  during  the  sitting 
of  the  Commission,  making  a  sum  total  of  $8,000.  According  to  the 
respondent,  these  sums  were  paid  to  him  to  account  of  his  remunera- 
tion, the  precise  amount  of  his  fees  and  expenses  being  left  for  adjust- 
ment subsequently.  According  to  the  appellant,  they  where  paid  to 
and  received  by  the  respondent  as  in  full  of  his  whole  claim  for  fees  and 
expenses.  Both  parties  are  agreed  that  in  May,  1877,  it  was  arranged 
that  those  sums  ito  the  extent  of  $7,000)  should  be  paid  to  the  respond- 
ent, but  they  differ  as  to  the  footing  upon  which  they  were  to  be  paid. 
Being  of  opinion  that  by  the  terms  of  his  employment  in  1875,  the 
respondent  was  entitled  to  a  quantum  meruit  in  respect  of  the  services 
which  might  be  required  of  him,  their  lordships  think  that  it  lies  with 
the  appellant  to  make  out  that  the  respondent's  original  right  to  remu- 
neration was  varied  by  subsequent  agreement,  and  they  have  also  come 
to  the  conclusion  that  the  appellant  has  failed  to  establish  the  existence 
of  such  an  agreement.  The  evidence  upon  this  poiut,  which  need  not 
be  referred  to  in  detail,  is  very  unsatisfactory.  It  is  abundantly  plain 
that  the  impression  honestly  derived  by  Sir  A.  Smith  from  his  inter- 
views with  the  respondent  in  May,  1877,  was  that  the  respondent  had 
agreed  to  accept  a  refresher  of  $1,000,  and  a  payment  of  the  same 
amount  monthly  during  the  sittings  of  the  Commission,  as  in  full  of  al 
claims  for  remuneration.  But  in  order  to  alter  the  then  existing  rights 
of  the  respondent,  it  is  not  enough  for  the  appellant  to  show  that  such 
was  the  impression  created  in  the  mind  of  Sir  A.  Smith  ;  he  must  also 
prove  that  the  terms  of  the  arrangement,  as  understood  by  Sir  A.  Smith 
were  understood  in  the  same  sense  and  were  assented  to  by  the  respond- 
ent. But  the  respondent  swears  distinctly  that  he  understood  and 
believed  the  arrangement  to  be  provisional  merely  ;  that  its  object  was 
to  fix  the  sums  which  were  to  be  paid  him  to  account,  leaving,the  balanec 
payable  to  him  for  after-ajustment,  and  there  are  circumstance  proved 
in  the  case  which  seem  to  establish  beyond  question  that  the  respond- 
ent at  the  time  sincerely  entertained  that  belief.  Then  the  evidence  of 
Mr.  Whitcher,  the  Commissioner  of  Fisheries  for  Canada,  and  the  only 
third  party  present  at  these  interviews,  is  not  only  very  inconclusive, 
but  what  he  does  state,  as  to  the  language  actually  used  by  the  principal 
parties  to  the  arrangement  then  made,  tends  to  support  the  respond- 
39 
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TheQueen  ^^^'^  understanding  of  its  terms.     In  that  state  of  the   evidence,  their 

&        lordships  are  unable  to  hold  that  the  appellant  has  satisfied  the  onus 
Dontre     .  ,  ,  .  „  .         ,  ,      „         ,    •      t_- 

incumbent  on  him  of  provmg  the  new  arrangement  alleged   in  nis 

defence.     In  the  courts  below,  while  the  learned  judges  were  equally 
divided  as  to  the  result  of  the  case,  there  was  a  remarkable   diversity  of 
judicial  opinion  in  regard  to  the   law  applicable   to   its   decision.     The 
cause  was  tried  before  Mr.  Justice  Fournier,  who,  on  the  12th  of  January, 
1881,  gave  judgment  in  favour  of  the  respondent,   and  fixed  the  amount 
of  fees  and  expenses  still  remaining  due  to  him  in  remuneration  of  his 
services  at  $8,000,  and  it  is  not  maintained  that  the  amount  awarded  by 
the  learned  judge  is  excessive,  if  the  respondent  has  a  right  of  action 
and  that  right  is  not  barred  by  the  alleged  arrangement  of  May,  1877. 
The  cause  was  then  taken  by  appeal  before  the   Supreme  Court  of 
Canada,  who  gave  their  judgment  on  the  13th  of  May,  1882.     Chief 
Justice  Ritchie  and  Justices  Strong  and  Gwynne  were  in  favour  of  allow- 
ing the  appeal,  but  Mr.  Justice  Fournier,  who  was  a  member  of  the  Full 
Court,  adhered  to  the  view  which  he  had  taken  as  judge  of  first  instance, 
and  Justices  Henry  and  Taschereau,  in  substance,  agreed  with  him.    In 
consequence  of  this  equal  division  of  opinion  in  the  Supreme  Court,  the 
order  appealed  from  was  confirmed,  and  the  appeal  dismissed,   with 
costs.    Their  lordships  do  not  consider  it  necessary  to   notice  the  great 
variety  of  reasons  assigned  by  the  learned  judges  of  the  Supreme  Court 
in  support  of  the  views  which  were  severally  adopted  by  them,  with  the 
exception  of  one  point  raised  in  the  judgment  of  Mr.   Justice  Gwynne. 
That  point  is  deserving  of  notice  for  this  reason — that  if  the  opinion  of 
the  learned  judge,  which  is  based  on  the  provisions   of  the  Petition  of 
Right  Act  of  Canada,  be  well  founded,  the  respondent,  though  he  might 
have  suit  for  recovery  of  his  fees  from  any   subject,   could  not  recover 
them,  by  petition,  from  the  Crown.     By  a  pardonable  error,  Mr.  Justice 
Gwynne  refers  to  the   Act  of  1875,   instead   of  the  Petition  of  Right 
Canada  Act,  1876  (39  Vict.,  o.  27),  which  repealed  the  statute  of  the 
previous  year.     Section  19,  which  is  identical,   in   expression,   with  the 
similar  circumstances  of  the    repealed  act,   provides   "  that  nothing 
contained  in  this  act  shall  give  to  the  subject  any   remedy  against  the 
crown  in  any  case  in  which  he  would  not  have  been  entitled  to  such 
remedy  in  England,  under  similar  circumstances,  by   the  laws  in  force 
there  prior  to  the  passing  of  the  imperial   statute   23   and   24  Vict., 
c.  34."    The  learned  judge  seems  to  hold  that  these  provisions  place  a 
Quebec  lawyer  on  perfectly  the  same  footing  as  an  English  barrister,  so 
far  as  regards  his  right  to  proceed  against  the  Crown  for  recovery  of  his 
fees.    But  it  appears  to  their  lordships  that  the  process  of  reasoning  by 
which  the  learned  judge  arrives  at  that  conclusion  confounds  two  things 
which  are  essentially  different — "right"  and  "remedy."    The  statute 
does  not  say  that  a  Quebec  lawyer  shall,  in  all  cases,  have  only  the  same 
right  against  the  Crown  as  a  member  of  the  English  bar.     What  it  does 


PaiVY  COUNCIL 


1051 


enact  is  that  no  subject  in  Canada  shall  be  entitled  to  the  "  remedy  " 
provided,  unless  he  has  a  legal  claim,  such  as  could  have  been  enforced 
by  petition  of  right  in  England  prior  to  the  Imperial  Act  of  the  23rd 
and  24th  Victoria.  It  is  impossible  to  hold  that  a  member  of  the  Quebec 
bar  who,  by  law  and  practice,  is  permitted  to  sue  for  his  fees,  when  he 
seeks  his  remedy  against  the  Crown,  under  the  Canadian  Act  of  1876, 
has  not  such  legal  claim,  and  that  he  sues  under  circumstances  similar 
to  those  in  which  an  English  barrister  is  placed  who,  neither  by  the 
usage  of  his  profession  nor  the  law  of  his  domicile,  can  maintain  any 
action  for  his  fees.  Their  lordships  will,  therefore,  humbly  advise  Her 
Majesty  to  affirm  the  judgment  of  the  courts  below,  and  to  dismiss  the 
appeal,  with  costs. 

Judgment  affirmed. 

The  Solicitor  General  and  Mr.  Jeune  for  the  Crown. 

Mr.  McLeod  Fullarton  for  the  respondent. 


The  Queen 

A 

Doutre 


PRIVY     COUNCIL. 

December  29,  1885. 

Present : — The  Queen's  most  Excellent  Majesty,  Lord  President, 
Duke  of  Richmond  and  Gordon,  Sir  Francis  Sandford. 

SWEENEY  v.  BANK  OF  MONTREAL 

Whereas  there  was  this  day  read  at  the  Board  a  Report  from  the 
Judicial  Committee  of  the  Privy  Council,  dated  12th  December,  1885, 
in  the  words  following,  viz. ; 

"  Your  Majesty  having  been  pleased  by  your  general  order-in-coun- 
cil  of  the  18th  November,  1885,  to  refer  unto  this  Committee  the  matter 
of  a  humble  Petition  of  the  Bank  of  Montreal  in  the  matter  of  an  Ap 
peal  from  the  Supreme  Court  of  Canada  between  the  Bank  of  Montrea 
(Defendants),  Appellants,  and  Dame  Emily  Sweeney  (Plaintiff),  Respon 
dent,  setting  forth  that  this  is  a  petition  for  a  special  leave  to  appeal 
from  a  decision  of  the  Supreme  Court  of  Canada,  reversing  a  decision  of 
the  Court  of  Queen's  Bench  for  Lower  Canada  (Appeal  Side),  which  con- 
firmed a  decision  of  the  Superior  Court  for  Lower  Canada  sitting  at 
Montreal.  The  action  was  brought  on  the  23rd  of  May,  1881,  by  Dame 
Emily  Sweeney  (hereinafter  called  the  respondent),  against  the  Bank 
of  Montreal  (hereinafter  called  the  Appellants),  for  the  purpose  of  having 
it  declared  that  she  was  the  owner  of  30  shares  in  the  Montreal  Rolling 
Mills  Company,  of  the  par  value  of  $100  a  share,  and  of  having  such 
shares  transferred  or  the  value  paid  to  her.    The  material  facts  of  the 
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Sweeny    °^^>  ^  appearing  in  the  evidence,  are  as  follows : — A  letter  dated  the 
BaJkof  ^^^^  of  March,  1871,  from  Messrs.     Crawford  &  Lockhard,  of  Belfast,  in 
Montreal.  Ireland,  to  James  Eose,  was  tendered  in  evidence,  which  showed  that 
Messrs.  Crawford  &  Lockhard  remitted  through  the  appellants'  bank  by 
the  direction  of  the  family  of  the  respondent  to  James  Eose,  the  sum  of 
$9,930.71.     An  entry  in  the  books  of  Morland,  Watson  &  Co.,  of  which 
Kose  was  a  partner,  was  tendered  in  evidence,  which  showed  that  Eose 
transferred  the  above  sum  to  his  credit  to  Morland,  Watson  &  Co.,  and 
that  he  drew  out  part  of  such  sum  or  of  a  further  sum  added  thereto  by 
Messrs.  Crawford  &  Lockhard  (as  to  which  the  evidence  was  similar),  on 
the  4th  of  April,  1871.    An  account  entered  as  the  account  of  "James 
Eose  in  trust "  in  the  books  of  the  Montreal  EoUing  Mills  Co.  was  ten- 
dered in  evidence,  which  showed  that  on  the  4th  of  April,  1871,  Eose 
invested  $4,000  in  the  purchase  of  four  shares  in  the  Montreal  EoUing 
Mills  Co.  of  $1,000  each.     On  the  11th  of  April,  1871,  Eose  obtained  from 
the  Montreal  Eolling  Mills  Co.  a  certificate  numbered  0,058,  certifying 
that  Eose  "  in  trust "  was  the  holder  of  three  shares  of  $1,000  each :  the 
certificate  stated  on  its  face  that  the  shares  were  transferable  only  on 
the  books  of  the  Company :  subsequently  the  value  of  the  shares  of  the 
Montreal  Eolling  Mills  Co.,  was  changed  from  $1,000  to  $100  each:  on 
the  3rd  of  June,  1879,  Eose  transferred  to  Buchanan,  as  the  manager  of 
the  appellants' bank,  250  shares  of  $100  each  in  the  Montreal  Eolling 
Mills  Co.,  and  on  the  13th  of  March,  1879,  afurthur  amount  of  60  similar 
shares  :  the  two  instruments  of  tranfer  state  the  transfers  to  be  from 
James  Eose  "  in  trust"  to  W.  J.  Buchanan,  "  in  trust."  but  do  not  state  ■ 
anything  as  to  the  nature  of  the  trust  in  either  case,  or  who  were  the 
cestuis  que  trustent :  Buchanan  had  no  knowledge  that  Eose  held  the 
shares  in  trust  for  the  respondent  or  any  particular  person,  or  otherwise 
than  as  appeared  on   the  face  of  the  certificate  and  the  books  of  the 
Montreal  Eolling  Mills  Co.,  that  the  holding  of  the  shares  was  affected 
by  any  trust ;  the  above  transfer  was  given  as  collateral  security  for 
advances  by  the  appellants  to  Eose  personally :  Eose  was  at  all  times 
thereafter  largely  indebted  to  the  appellants  :  the  respondent  was  un- 
aware of  the  transfer  to  Buchanan  until  she  was  informed  of  the  same 
by  a  letter  from  Eose  to  her,  dated  the  6th  of  January,   1880 :  it  was 
stated  in  evidence  by  Eose  that  he  gave  the  certificate  No.  0,008  to  the 
Eespondent,  but  it  was  not  proved  when  the  certificate  was  given  to  her ; 
it  was  also  so  stated  by  Eose  that  he  paid  respondent  the  dividends 
declared  on  the  said  shares  before  the  1st  January,  1880,  but  no  evidence 
was  given  to  show  that  the   respondent  knew   what  the  nature  and 
source  of  the  sums  so  paid  to  her  were  :    on  the  21th  of  January,   1881, 
protests  were  served  on  behalf  of  the  respondent  on  the  appellants  and 
the  Montreal  Eolling  Mills  Co. .  the  pleadings  in  the  case  are  not  herein 
stated,  as  the  points  at  issue  fully  appear  from  the  judgments  herein" 
after  referred  to :  on  the  24th  of  December,  1881,  Mr.  Justice  EainviUej 
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as  judge  of  the  Superior  Court  for  Lower  Canada,  sitting  at  Montreal,  greeny 
gavejudgment  in  favor  of  the  appellants:  the  case  was  heard  on  appeal  * 
before  the  Court  of  Queen's  Bench  for  Lower  Canada  (Appeal  side),  Montreal, 
constituted  by  Sir  A.  A.  Dorion,  C.  J.,  Monk,  Baby,  Doherty  and  Caron, 
JJ. :  judgment  was  given  on  the  25th  September,  1884,  for  the  ap 
pellants  :  the  learned  judges  of  the  Court  of  Queen's  Bench  were  unani- 
mous in  favor  of  the  appellants,  and  the  judgment  was  delivered  by  the 
Chief  Justice,  by  which  the  judgment  dismissing  the  action  af  the  appel 
lants  was  confirmed  :  on  the  lOth  and  11th  of  March,  1885,  the  case  was 
heard  on  appeal  before  the  Supreme  Court  of  Canada,  constituted 
by  Ritchie,  C.  J.,  Strong,  Fournier,  Henry  and  Taschereau,  JJ.,  and  on 
the22ndof  June,  1885,  judgment  was  given  by  Ritchie,  C.J.,  Fournier 
and  Taschereau,  JJ.,  for  the  respondent ;  Strong,  J.,  dissenting ;  Mr. 
Justice  Henry  does  not  appear  to  have  delivered  any  reasons :  it  is  sub- 
mitted that  the  judgment  in  favor  of  the  respondent  in  the  Supreme 
Court,  proceeded  chiefly,  if  not  entirely,  upon  the  principles  and 
authorities  of  English  and  American  law  relating  to  trusts,  and  not  on 
the  law  in  force  in  the  Province  of  Quebec,  and  that  it  is  of  the  utmost 
importance  that  questions  of  law  should  be  decided  according  to  the 
system  of  law  of  the  province  in  which  they  arise,  and  especially  that 
the  doctrines  of  English  law  relating  to  trusts  and  notice  should  not  Ije 
applied  in  cases  in  the  Province  of  Quebec,  where  they  are  not  legally 
applicable :  it  is  submitted  further  that  questions  of  great  and  general 
importance  on  the  subject  of  the  law  of  Quebec  in  regard  to  trusts  are 
raised  in  this  case,  and  that  it  is  important  the  present  decision  of  the 
Supreme  Court  should  not  be  allowed  to  stand  as  a  precedent :  it  is  sub- 
mitted further  that  in  the  present  case  important  questions  of  the  ad- 
missibility of  evidence  in  the  court  of  the  Province  of  Quebec,  according 
to  the  law  in  force  there,  were  raised  and  were  erroneously  decided  ; 
the  above  questions  are  of  great  importance  to  the  appellants  and  other 
bankers  in  the  Province  of  Quebec  in  the  conduct  of  their  business  : 
deposits  of  shares,  of  which  the  certificate  states  them  as  in  the  present 
case  to  be  held  "  in  trust,"  are  frequent  and  it  appeared  in  evidence 
that  the  appellants  have  never  regarded  these  words  as  putting  them 
on  inquiry  or  limiting  the  rights  of  the  holders  of  the  shares  so  to  deal, 
with  them ;  and  humbly  praying  that  your  Majesty  in  council  will  be 
pleased  to  order  that  the  petitioners  shall  have  special  leave  to  appeal 
from  the  said  judgment  of  the  Supreme  Court  of  Canada  of  the  22nd 
June,  1885,  and  that  the  Supreme  Court  of  Canada  may  be  ordered  to 
transmit  forthwith  their  transcript  of  their  proceedings  and  evidence  on 
which  such  judgment  was  given  to  the  Privy  Council  office  or  for  other 
relief  in  the  premises. 

The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  said 
general  order  of  reference,  have  taken  the  said  humble  petition,  for 
leave  to  appeal,  into  consideration,  and  having  heard  counsel  on  behalf 
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Sweeuev  °^  petitioners,  their  Lordships  do  this  day  agree  humbly  to  report  as 
&        their  opinion  to  your  Majesty,  that  leave  ought  to  be  granted  to  the 

Montreal  Bank  of  Montreal  to  enter  and  prosecute  their  appeal  from  the  said 
judgment  of  the  Supreme  Court  of  Canada  of  the  22nd  June,  1855,  upon 
depositing  in  the  Eegistry  of  the  Privy  Council  the  sum  of  £300  sterling 
as  security  for  the  costs  of  the  respondent  in  case  the  said  appeal  should 
be  dismissed,  and  their  Lordships  do  further  report  to  your  Majesty  that 
the  Registrar  of  the  Supreme  Court  of  Canada  ought  to  be  directed  to 
transmit  to  the  Registrar  of  the  Priry  Council,  v?ithout  delay,  authenti- 
cated copies  under  the  seal  of  the  said  court  of  the  record,  pleadings, 
proceedings  and  evidence  proper  to  be  laid  before  your  Majesty  on  the 
hearing  of  this  appeal,  upon  payment  by  the  appellants  of  the  usual  fees 
for  the  same." 

Her  Majesty  having  taken  the  said  report  into  consideration,  was 
pleased,  by  and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof 
and  to  order,  as  it  is  hereby  ordered,  that  the  said  Bank  of  Montreal  be 
and  the  same  is  hereby  allowed  to  enter  and  prosecute  their  said  appeal 
from  the  judgment  of  the  Supreme  Court  of  Canada  of  the  22nd  June, 
1885,  uppn  depositing  in  the  registry  of  the  Privy  Council  the  sum  of 
£300  sterling,  as  security  for  the  costs  of  the  respondent  in  case  the  said 
appeal  should  be  dismissed,  and  the  registrar  of  the  Privy  Council 
without  delay,  authenticated  copies  under  the  seal  of  the  said  court  of 
the  record,  pleadings,  proceedings  and  evidence  proper  to  be  laid  before 
Her  Majesty  on  the  hearing  of  this  appeal,  upon  payment  by  the  appel- 
lants of  the  usual  fees  for  the  same. 

Whereof  the  Governor-General,  Lieutenant-Governor  or  Commander- 
in-Chief  of  the  Dominion  of  Canada  for  the  time  being,  and  all  other 
persons  whom  it  may  concern,  are  to  take  notice  and  govern  themselves 
accordingly. 
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JUDICIAL  COMMITTEE   OF  THE  PKIVY  COUNCIL.  MoStoell 

London,  June  25,  1887.  Sweeney 

Coram  The  Lord  Chanceller,  Lord  Hodiiousk,  Loru  McXA(iiiTEN,  Sir 
Barnes  Peacock,  Sir  Richard  Couch. 
THE  BANK  OF  MONTKliAL  v.  SWEENY. 

Their  Lordships  consider  it  to  be  proved  in  this  case  that  Rose  held 
the  disputed  shares  upon  a  trust  not  disclosed  by  the  entry  in  the  Com- 
pany's books  ;  that  he  transferred  them  to  the  Bank  in  breach  of  his 
trust  ;  that  at  the  time  of  the  transfer  the  Bank  knew  of  Kose's  posi- 
tion ;  and  that  the  plaintifi'  turns  out  to  be  the  person  in  whose  favor 
the  trust  existed. 

It  has  been  argued  for  the  appellants  that  these  things  are  not 
proved,  because  they  require  a  written  commencement  de  preuve.  and 
have  not  got  it.  But  on  this  point  their  Lordships  stopped  the  respond- 
ent's counsel.  They  are  quite  clear  that  if  a  written  commencement  is 
needed,  it  is  to  be  found  in  the  letters  of  Crawford  and  Lockhart 
coupled  with  the  books  of  the  Rolling  Mills  Company,  and  in  the  trans- 
fer executed  by  Rose  to  Buchanan  on  the  3rd  June  1876. 

Under  these  circumstances  the  question  arises  whether  the  Bank 
must  not  be  in  the  same  position  as  if  they  had  known  that  the  plaintiflP 
was  interested  in  the  shares,  and  that  the  transfer  by  Rose  was  in  viola- 
tion of  his  duty  to  the  plaintiff.  Their  Lordships  do  not  impute  moral 
blame  to  Mr.  Buchanan  or  to  any  agent  of  the  Bank,  for  those  gentle- 
men may  be  guilty  of  nothing  more  than  a  mistake  of  law.  Nor  do  they 
think  it  necessary  to  examine  how  far  the  relations  between  Rose  and 
the  plaintiff  may  have  ressembled  or  differed  from  those  of  an  English 
trustee  and  his  beneficiary,  or  to  go  into  the  English  doctrines  of  cons- 
tructive fraud,  or  constructive  notice.  The  Bank  had  express  notice 
that  as  regards  the  property  transferred  to  them  Rose  stood  to  some 
person  in  the  relation  expressed  by  the  words  "  in  trust, "  and  the  only 
question  is  what  duty  was  cast  upon  the  Bank  by  that  knowledge. 
Their  Lordships  think  it  wrong  to  say  that  any  less  duty  was  cast  upon 
them  than  the  duty  of  declining  to  take  the  property  until  they  had 
ascertained  that  Rose's  transfer  was  authorized  by  the  nature  of  his 
trust.  In  fact  they  made  no  inquiry  at  all  about  the  matter  following- 
as  Mr.  Buchanan  says,  the  usual  practice.  So  acting,  they  took  the 
chance  of  finding  that  there  was  nobody  with  a  prior  title  to  demand  a 
transfer  from  Rose,  and  as  the  plaintiff  is  such  a  person  they  cannot 
retain  the  shares  against  her  claim. 

Their  Lordships  are  led  to  this  conclusion  by  the  ordinary  rules  of 
justice  as  between  man  and  man,  and  the  ordinary  expectations  of 
mankind  in  transacting  their  affairs.     If  indeed  they  found  any  princi- 
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Bank  of  P^®  °^  Quebec  law  which  absolutely  forbad  that  property  should  be 
Montreal  placed  in  the  name  of  a  person,  with  a  simultaneous  notice  providing 
Sweeney  his  power  over  it  should  not  be  absolute  but  restricted,  that  would  con- 
trol their  decision.  That  view  has  been  pressed  upon  them  from  the 
bar  with  great  ability  and  force,  but,  as  they  hold,  without  authority  to 
support  it.  The  authorities  cited  relate  to  mandataires  prHe-noms,  and 
are  to  eftect  that,  when  once  Property  has  been  placed  under  the  domi- 
nion of  such  an  agent,  third  parties  may  safely  deal  with  him  alone, 
even  though  notice  is  given  to  them  that  his  principal  is  not  assenting 
to  his  acts.  Their  Lordships  think  it  unnecessary  to  examine  this  state" 
ment  of  the  powers  of  a  mandataire  prSle-nom,  for  they  find  no  defini- 
tion or  description  of  such  an  agent  which  does  not  require  that  he 
should  have  a  Hire  apparent,  which  they  understand  to  mean  that  he 
must  be  ostensible  owner,  made  to  appear  to  the  world  as  absolute 
owner.  They  asked  whether  there  was  any  text  or  case  to  show  that  an 
agent  can  be  a  mandataire  prSte  nom  when  the  instrument  conferring 
the  property  on  him  carried  upon  its  face  a  declaration  that  his  property 
is  qualified.  No  such  authority  could  be  found.  In  this  case  Rose  was 
never  for  an  instant  held  out  to  the  world  as  absolute  owner,  and  there- 
fore he  never  could  have  given  a  good  title  to  a  third  party  by  his  own 
sole  authority. 

Then  it  was  argued  that  the  words  "  in  trust "  do  not  show  a  title 
in  any  other  person,  and  that  they  might  be  merely  a  mode  of  distin- 
guishing one  account  from  another  in  the  Company's  books.  Their 
Lordships  think  that  they  do  import  an  interest  in  some  other  person, 
though  not  in  any  specified  person.  But  whatever  they  mean,  they 
clearly  show  the  infirmity  or  insuflBciency  of  Rose's  title  ;  and  those 
who  choose  to  rely  on  such  a  title  cannot  complain  when  the  true  owner 
comes  forward  to  claim  his  own. 

It  is  worthy  of  remark  that,  in  their  plea,  the  appellants  claim  to 
be  the  true  owners  of  the  shares  upon  the  very  same  principle  upon 
which  the  plaintifTs  claim  is  founded.  Rose  did  not  transfer  them  to 
the  Bank  by  name,  but  to  Buchanan  'in  trust."  The  appellants  aver 
that  this  transfer  was  made  as  security  for  a  debt  due  from  Rose  to 
them,  and  that  the  shares  "are  now  legally  held  for  the  said  Bank." 

If  that  is  the  essential  truth  of  the  transaction  as  between  Bucha- 
nan and  the  Bank,  why  should  it  be  otherwise  as  between  Rose  and  the 
plaintiflf? 

The  result  is  that  their  Lordships  agree  in  all  material  points  with 
the  Supreme  Court  of  Canada.  They  will  humbly  advise  Her  Majesty  to 
afiSrm  the  decree  of  that  Court,  and  dismiss  the  appeal.  The  appellants 
must  pay  the  costs. 

Judgment  confirmed. 

W.  W.  Robertson,  Q.  C,  counsel  for  appellant. 
W.  H.  Kerr,  Q.  C ,  counsel  for  respondent. 
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JUDICIAL  COMMITTEE  OF  THE  PHIVY  COUNCIL.  Vaiin 


December  13,  1879. 

Present— Lord  Selborxe,  Sir  James  W.  Colvile,  Sir  Barnes  Peacock 
Sir  Momtague  E.  Smith,  and  Sir  R.  P.  Collier. 

VALIN  V.  LANGLOIS. 

Their  Lordships  have  carefully  considered  the  able  argument  which 
they  have  heard  from  Mr.  Benjamin,  and  they  feel  glad  that  so  full  an 
argument  has  been  offered  to  them,  because  there  can  be  no  doubt  that 
the  maiter  is  one  of  great  importance.  The  petition  is  to  obtain  leave 
to  appeal  from  two  concurrent  judgments  of  the  Court  of  first  instance 
and  of  the  Court  of  Appeal,  affirming  the  competency  and  validity  of  an 
Act  of  the  Dominion  Legislature  of  Canada.  Nothing  can  be  of  more 
importance  certainly  than  a  question  of  that  nature,  and  the  subject 
matter  also,  being  the  mode  of  determining  election  petitions  in  cases 
of  controverted  elections  to  seats  in  the  Parliament  of  Canada,  is  beyond 
all  doubt  of  the  greatest  general  importance.  It,  therefore,  would  have 
been  very  unsatisfactory  to  their  Lordships  to  be  obliged  to  dispose  of 
such  an  application  without  at  least  having  the  grounds  of  it  very  fully 
presented  to  them.  That  has  been  done,  and  I  think  I  may  venture  to 
say  for  their  Lordships  generally  that  they  very  much  doubt  whether,  if 
'  there  had  been  an  appeal  and  counsel  present  on  both  sides,  the  grounds 
on  which  an  appeal  would  have  been  supported,  or  might  have  been 
supported,  could  have  been  better  presented  to  their  Lordships  than 
they  have  been  on  the  present  occasion  by  Mr.  Benjamin. 

In  that  state  of  the  case  their  Lordships  must  remember  on  what 
principles  an  application  of  this  sort  should  be  granted  or  refused.  It 
has  been  rendered  necessary  by  the  legislation  which  has  taken  place 
in  the  colony,  to  make  a  special  application  to  the  Crown  in  such  a  case 
for  leave  to  appeal,  and  their  Lordships  have  decided  on  a  former  occa- 
sion that  a  .special  application  of  that  kind  should  not  be  lightly  or  very 
easily  granted  ;  that  it  is  necessary  to  show  both  that  the  matter  is  one 
of  importance,  and  also  that  there  is  really  a  substantial  question  to  be 
determined.  It  has  been  already  said  that  their  Lordships  have  no  doubt 
about  the  importance  of  this  question,  but  the  copsideration  of  its  im 
portance  and  the  nature  of  the  question  tell  both  ways.  On  the  one 
hand,  those  considerations  would  undoubtedly  make  it  right  to  permit- 
an  appeal  if  it  were  shown  to  their  Lordships  ^rima_/acie,  at  all  event, 
that  there  was  a  serious  and  a  substantial  question  requiring  to  be  de- 
termined. On  the  other  hand,  the  same  considerations  malie  it  unfit  and 
inexpedient  to  throw  doubt  upon  a  great  question  of  constitution,  allaw 
and  upon  a  decision  of  the  Court  of  Appeal  there,  unless  their  Lordships 
are  satisfied  that  there  in  prima  facie  a  serious  and  substantial  question 
requiring  to  be  determined.  Their  lordships  are  not  satisfied  in  this  case 
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Valin     ^^^^  thfre  is  any  such  question,  inasmuch  as  they  entertain  no  doubt 
*    .     that  the  decisions  of  the  lower  CJourts  were  correct.     It  is  not  to  be  pie- 
sumed  that  the  Legislature  of  the  Dominion  has  exceeded  its  powers, 
unless  upon  grounds  really  of  a  serious  character.     In  the  present  case 
their  Lordships  find  that  the  subject  matter  of  this  controversy—  that  is, 
the  determination  of  the  way  in  which  questions  of  this  nature  are  to  be 
decided  as  to  the  validity  of  the  return  of  members  to  the  Canadian  Par- 
liament— is  beyond  all  doubt  placed  within  the  legislative  power  of  the 
Dominion  Parliament  by  the  41st  section  of  the  Act  of  1867,  to  which 
reference  has  been  made.     Upon  that  point  no  controversy  is  raised. 
The  controversy  is  solely  whether  the  power  which  that  Parliament  pos- 
sesses of  making  provision  for  the  mode  of  determining  such  questions 
has  been  competently  or  incompetently  exercised.   The  only  ground  on 
which  it  is  alleged  to  have  been  incompetently  exercised  is  that  by  the 
91st  and  92nd  clauses  of  the  Act  of  1867,  which  distribute  legislative 
powers  between  the  Provincial  and    the  Dominion  Legislatures,  the 
Dominion  Parliament  is  excluded  from  the  power  of  legislating  on  any 
matters  coming  within  those  classes  of  subjects  which  are  assigned  ex- 
clusively to  the  Legislatures  of  the  Province.     One  of  those  classes  of 
subjects  is  defined  in  these  words,  by  the  14th  sub-section  of  the  92nd 
clause  :     ''  The  administration  of  justice  in  the  Province,  including  the 
constitution,  maintenance  and  organizatien  of  Provincial  Courts,  both  of 
civil  and  of  criminal  jurisdiction,  and  including  procedure  in  civil  mat- 
ters in  those  Courts."   The  argument,  and  the  sole  argument,  which  has 
been  offered  to  their  Lordships  to  induce  them  to  come  to  the  conclu- 
sion that  there  is  heie  a  serious  question  to  be  determined  is  that  the 
Act  of  1874,  the  validity  of  which  is  challenged,  contravenes  that  parti- 
cular provision  of  the  92nd  section  which  exclusively  assigns  to  the  Pro- 
vincial Legislatures  the  power  of  legislating  for  the  administration  of 
justice  in  the  Provinces,  including  the  constitution,  maintenance  and  or- 
ganization of  Provincial  Courts  of  civil  and  criminal  jurisdiction,  and  in- 
cluding procedure  in  civil;  not  in  criminal,  matters  in  those  Courts.  Now, 
if  their  Lordships  had  for  the  first  time,  and  without  any  assistance  from 
anything  which  had  taken  place  in  the  colony,  to  apply  their  minds  to 
that  matter,  and  even  if  the  41st  section  were  not  in  the  Act,  it  would 
not  be  quite  plain  to  them  that  the  transfer  of  the  jurisdiction  to  deter- 
mine upon  the  right  to  seats  in  the  Canadian  Legislature — a  thing  which 
had  been  always  done,  not  by  Courts  of  Justice,  but  otherwise — would 
come  within  the  natural  import  of  those  general  words :  "  The  admistra- 
tion  of  justice  in  the  Province,  and  the  constitution,  maintenance  and 
organization  of  Provincial  Courts,  and  procedure  in  civil  matters  in  those 
Courts."  But  one  thing  is  clear,  that  those  words  do  not  point  expressly, 
or  by  any  necessary  implication,  to  the  particular  subject  of  election  pe- 
tition ;  and  when  we  find  in  the  same  Act  another  clause  which  deals 
expressly  with  those  petitions,  there  is  not  the  smallest  difBculty  in 
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taking    the     two      clauses     together,     and    in     placing    upon    them     y^iin 
both    a     consistent     construction.       That     other    clause,     the    41st,    j^j^^fi^;^ 
expressly    says     that    the    old  mode   of  determining    this    class     of     '^  ° 
quesfions     was     to      continue      until     the      Parliament    of    Canada 
should    otherwise    provide.      It    was,    therefore,    the    Parliament    of 
Canada  which  was  otherwise  to  provide.  It  did  otherwise  provide  by  the 
Act  of  1873,  which  Act  it  afterwards  altered,  and  then  passed  the  Act 
now  in  question.  So  far,  it  would  appear  to  their  Lordships  very  difficult 
to  suggest  any  ground  upon  which  the  competency  of  the  Parliament 
of  Canada  so  to  legislate  could  be  called  in  question.     But  the  ground 
which  is  suggested  is  this  :  that  it  has  seemed  fit  to  the  Parliament  of 
Canada  to  confer  the  jurisdiction  necessary  for  the  trial  of  election  peti- 
tions upon  Courts  of  ordinary  jurisdiction  in  the  Provinces;  and  it  is 
said  that  although  the  Parliament  of  Canada  might  have  provided  in  any 
other  manner  for  these  trials,  and  might  have   created  an^  new  Court 
for  this  purpose,  it  could  not  commit  the  exercise  of  such  a  new  jurisdic- 
tion to  any  existing  Provincial  Court.    After  all   their  Lordships  have 
heard  from  Mr.  Benjamin,  they  are  at  a  loss  to  follow  that  argument, 
even  supposing  that  this  were  not  in  truth  and  in  substance  the  creation 
of  a  new  Court.     If  the  subject  matter  is  within  the  jurisdiction  of  the 
Dominion  Parliament,  it  is  not  within  the  jurisdiction  of  the  Provincial 
Parliament,  and  that  which  is  excluded  by  the  91st  section  from  the 
jurisdiction  of  the  Dominion  Parliament  is  not  anything  else  than  matters 
coming  within  the  class  of  subjects  assigned   exclusively  to  the  Legisla- 
tures of  the  Provinces.  The  only  material  class  of  subjects  relates  to  the 
administration  of  justice  in  the  Provinces,  which,  read  with  the  41st  seCj 
tion  cannot  be  reasonably  taken  to  have  anything  to  do  with  election 
petitions.    There  is,  therefore,  nothing  here  to  raise  a  doubt  about  the 
power  of  the  Dominion  Parliament  to  impose  new  duties  upon  the  exist- 
ing Provincial  Courts,  or  to  give  them  new  powers  as  to  matters  which 
do  not  come  within  the  classes  of  subjects  assigned  exclusively  to  the 
legislatures  of  the  Provinces.     But.  in  addition  to  that,  it  appears  that 
by  the  Act  of  1873,  which,  even  by  those  judges  who  are  said  to  have 
disputed  the  competency   of  the  Act  1874,  is  admitted   to  have  been 
competent  to  the  Dominion  Parliament,  what  appears  to  their  Lordships 
to  be  exactly  the  same  thing  in  substance,  and  not  so  very  different  even 
in  form,  was  done.     It  was  intended  that  when  a  Court  of  Appeal  should 
be  constituted  for  the  Dominion,  a  judge  of  that  Court  of  Appeal  should 
be  the  judge  in  the  first  instance  of  election  petitions,  and  three  judges 
of  the  same  Court  should  have  power  to  sit  in  appeal  from  any  judgment 
of  a  single  judge.     But  it  was  necessary  also  to  provide  for  the  interval 
between  the  passing  of  the  Act  and  the  constitution  of  such  a  Court  of 
Appeal,  and  that  Act  of  1873  provided  that  in  the  meantime  the  judges 
of  existing  Provincial  Courts  should  exercise  under  regulations  contained 
in  it  the  same  jurisdiction.     It  did  not,  indeed,  say  the  Courts — it  said 
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the  judges  of  the  Courts,  and  that  is  really  in  their  Lordships'  view  the 
V^in  sole  difference  for  this  purpose  between  the  Act  of  1873  and  the  Act  of 
Langlols  1874.  The  Act  of  1874  in  substance  does  the  same  thing,  except  that 
in  the  definition  clauses  it  uses  this  language  :— "  The  expression  '  the 
Court,'  as  respects  elections  in  the  several  Provinces  hereinafter  men- 
tioned respectively  shall  mean  the  Courts,  or  any  of  the  judges 
thereof ;  and  then  it  mentions  by  their  known  names  the  existing 
Courts  of  the  different  Provinces.  When  their  Lordships  go  on  to 
look  at  the  provisions  which  follow  in  the  Act,  it  is  clear  not 
only  that  a  new  jurisdiction  is  provided  for,  but  even  the  power 
to  take  evidence.  It  is  said  that  a  single  judge  in  rotation,  and 
not  the  entire  Court,  is  to  exercise  this  jurisdiction,  and  in  the  forty, 
eighth  section:—"  'J'hat  on  the  trial  of  an  election  petition,  and  in  other 
proceedings  under  this  Act,  the  judge  shall,  subject  to  the  provisions  of 
this  Act,  have  the  same  powers  of  jurisdiction  and  authority  as  a  judge 
of  one  of  the  Superior  Courts  of  Law  and  Equity  for  the  Province  in 
which  such  election  is  held,  sitting  in  term  or  proceeding  at  the  trial  of 
an  ordinary  civil  suit,  and  the  Court  held  by  him  in  such  trial  shall  be  a 
Court  of  Eecord  "  Words  could  not  be  more  plain  than  those  to  create 
this  as  a  new  Court  of  Eecord,  and  not  the  old  Court,  with  some  super- 
added jurisdiction  to  be  exercised,  as  if  it  had  been  part  of  its  old  juris- 
diction ;  and  all  that  is  said  as  to  the  employment  of  the  same  officers,  or 
any  other  machinery  of  the  Court  for  certain  purposes  defined  by  refer- 
ence to  the  existing  procedure  of  the  Courts,  shows  that  the  Dominion 
Legislature  was  throughout  dealing  with  this  as  a  new  jurisdiction  created 
by  itself,  although  in  many  respects  adopting,  as  it  was  convenient  that 
it  should  adopt,  existing  machinery.  Therefore,  their  Lordships  see 
nothing  but  a  nominal,  a  verbal,  and  an  unsubstantial  distinction  between 
this  latter  Act  as  to  its  principle  and  those  provisions  of  the  former  Act, 
which  all  the  judges  of  all  the  Courts  in  Canada,  apparently  without 
difficulty,  held  to  be  lawful  and  constitutional.  Their  Lordships  are  told 
that  some  of  the  judges  of  the  Courts  of  first  instance  have  thought  there 
was  more  of  substance,  in  the  distinction  than  there  appears  to  their 
Lordships  to  be,  and  have  declined  to  exercise  this  jurisdiction.  It  has 
been  said  that  five  judges  have  been  of  that  opinion.  On  the  other  hand, 
two  judges  of  the  first  instance,  I  think  both  in  the  Province  of  Quebec,  the 
Chief  Justice  in  the  present  case,  and  in  another  case  Mr.  Justice  Caron, 
a  judge  whose  experience  on  the  Cahadian  Bench  has  been  long,  and 
whose  reputation  is  high,  have  been  of  opinion  that  this  law 
was  perfectly  within  the  competency  of  the  Dominion  Legislature, 
and  they  could  see  nothing  in  the  distinction  taken  between 
tha  present  law  as  to  its  principle  and  the  former;  and  now 
the  question  has  gone  to  the  Court  of  Appeal  the  Supreme  Court  of 
Canada,  who  constituted  as  a  full  Court  of  four  judges,  have  unanimous 
ly  been  of  that  opinion,  and  nothing  has  been  stated  to  their  Lordships, 
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even  from  those  sources  of  information  with  which  Mr.  Benjamin  has  y^^^^ 
been  supplied,  and  which  he  has  very  properly  communicated  to  their  ^  ^^&  ^ 
Lordships— nothing  has  been  stated  to  lead  their  Lordships  at  all  to  ap-  """  ' 
prehend  that  there  is  any  real  probability  that  any  judge  of  the  inferior 
Courts  will  hereafter  dispute  their  obligation  to  follow  the  ruling  of  the 
Supreme  Court,  unless,  and  until,  it  shall  be  reversed  by  Her  Majesty  in 
Council.  Nothing  has  been  said  from  which  their  Lordships  can  infer 
that  any  Provincial  Legislature  is  likely  to  offer  any  opposition  to  such 
a  ruling  on  this  question  as  has  taken  place  by  the  Court  of  Appeal, 
unless,  as  has  been  said,  it  should  at  any  future  time  be  reversed  by  Her 
Majesty  in  Council.  Under  these  circumstances  their  Lordships  are  not 
persuaded  that  there  is  any  reason  to  apprehend  difficulty  or  disturb- 
ance from  leaving  untouched  the  decision  of  the  Court  of  Appeal.  Their 
Lordships  are  not  convinced  that  there  is  any  reason  to  expect  that  any 
of  the  Judges  of  the  Court  below  will  act  otherwise  than  in  due  subordi- 
nation that  the  appellate  jurisdiction,  or  refuse  to  follow  the  law  as  laid 
down  by  it.  If  indeed,  the  able  arguments  which  have  been  offered  had 
produced  in  the  mind  of  any  of  their  Lordfhips  any  doubt  of  the  sound- 
ness of  the  decision  of  the  Court  of  Appeals,  their  Lordships  would  have 
felt  it  their  duty  to  advise  Her  Majesty  to  grant  the  leave  which  is  now 
asked  for,  but  on  the  contrary  the  result  of  the  whole  argument  has 
been  to  leave  their  Lordships  under  the  impression  that  there  is  here 
no  substantial  question  at  all  to  be  determined,  and  that  it  would  be 
much  more  likely  to  unsettle  the  minds  of  Her  Majesty's  subjects  in  the 
Dominion,  and  to  disturb  in  an  inconvenient  manner  the  legislative  and 
other  proceedings  there,  if  they  were  to  grant  the  prayer  of  this  peti- 
tion, and  so  throw  a  doubt  on  the  validity  of  the  decision  of  the  Court 
of  Appeal  below,  than  if  they  were  to  advise  Her  Majesty  to  refuse  it. 
Under  these  circumstances  their  Lordships  feel  it  their  duty  humbly  to 
advise  Her  Majesty  that  this  leave  to  appeal  should  not  be  granted,  and 
that  the  petition  should  be  dismissed. 
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